February 10, 1999

Kenneth R Wkl e, Adm nistrator
Federal H ghway Adm nistration
400 Seventh Street, SW

Washi ngton, DC 20590

Dear Adm ni strator Wkl e:

| want to express our appreciation for the neeting we had with you
and your staff on January 6th to discuss our concerns about the
direction and effectiveness of notor carrier safety prograns.
During the neeting we raised several issues that illustrated why we
support transferring the Ofice of Motor Carriers (OMC) and its
functions to the National H ghway Traffic Safety Adm nistration

Two exanpl es of these issues are the ongoing efforts by OMC staff
to change commercial driver hours-of-service (HOS) rules and the

i npl enentation of a pilot programdenonstrating the value of d obal
Positioning System (GPS) technol ogies for nonitoring comrerci al
driver record of duty status (RODS). In both instances, OMC staff
during the neeting questioned our position on these issues and our
interpretations of their actions.

Wth regard to the first issue, we stated that the recent report of
the Expert Panel on HOS scenarios failed to exam ne a reduction in
continous driving hours as a policy option. OMC staff who were
present replied that the report did include such a scenario of
fewer driving hours. As we explain later in this letter, that
statenment by OMC staff was incorrect.

In the second instance, we indicated that the current pilot program
testing GPS technol ogy for nonitoring RODS included all ow ng
drivers regularly to exceed current maxi mumdriving hours (for

| owspeed driving and for short trips), a practice which is

prohi bited by current HOS regulations. OMC staff again disagreed
with this claim pointing out that current regulation permts
exceptions for adverse driving conditions. As we also explainin
detail below, this exception provided by the HOS regul ati on cannot
be invoked to justify the HOS practices approved by OMC for use in
the current GPS pil ot program

As you may renenber, we indicated our dismay in the nmeeting over
the status of HOS rul emaki ng because none of the scenarios
presented by FHWA to the Expert Panel, as represented in its report
rel eased by the agency on Septenber 10, 1998, contenplates the
safety advantages of reducing current HOS limts, especially the
nunber of permtted continuous driving hours. In the neeting, your
staff chall enged the accuracy of our statenent about the report.

Accordingly, we reviewed the Septenber 10, 1998, report to verify
the claimwe had made. |Indeed, of the five scenarios offered to
the Expert Panel for its evaluation and the Expert Panel's own
proffered, or sixth, scenario, none considers the possibility of
reduci ng conti nuous driving hours below the currently all owed
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maxi mum of 10 hours. In fact, only two scenarios of the six
considered maintain maxi numdriving tinme at 10 hours, with the
remai ning four allow ng anywhere from 12 to 14 hours of driving
before a rest period. Even the scenario constructed by the Expert
Panel permts 12 hours of driving.

Advocates would like to take this opportunity to state its
strongest disagreenment with the adequacy of the review perforned by
the Expert Panel. The literature review conducted by the Panel,
and the argunents based on it, is inconplete and inportant studies
and articles are left uncited in the report. O nbst inportance
are studies and articles which clearly have denonstrated a
substantial reduction in alertness and an el evation of crash risk
for commercial drivers follow ng the eighth hour of continuous
driving, reserch results which Advocates and ot her safety

organi zati ons have repeatedly drawn to the agency's attention.
Simlarly, although the Panel rejected the five scenarios offered
by OMC for review, its own scenario was substituted as the
preferred baseline approach to HOS anendnents and this scenario
recomrended al |l owi ng 12 hours of driving.

Not only is this stance by the Panel not adequately supported by
the literature and argunments which it marshalled, it confounds the
basic safety logic of extending driving hours beyond the current 10
hours: in order to adopt |onger driving hours, OMC would have the
heavy burden of showi ng that the additional risk exposure of nore
hours behind the wheel was neverthel ess as safe as, or safer than,
the currently maxi num permtted 10 hours. It is beyond argunent
that the Panel has not acconplished this, nor has the agency to
date been able to denonstrate that this could be true. Most
especially, the general argunent that providing nore tine off,
including available time for sleep and recovery, offsets this
increase in risk, has not been proved either by the Panel or OWC,
and a consi derable body of research literature directly chall enges
any reliance on such an argunent. W draw your attention to the
substantial body of research literature which we cited and relied
on in our 1997 coments to the advance notice of proposed

rul emaki ng docket on potential HOS revisions.

As a final observation on this issue, investigations and reports by
a variety of public and private institutions over the |ast several
years have pointed to a virtual epidemc of fatigue-related crashes
anong comrercial drivers. FHWA has an enornous responsibility to
pursue HOS revisions that guarantee inproved health and safety for
commercial drivers and for the occupants of other vehicles sharing
the road with large trucks and buses. So far, there are strong

i ndications that FHWA is prepared to increase driving hours and
rationalize any negative safety consequences to hi ghway safety.
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The second issue that arose in the course of our neeting with you
concerns the use of GPS as a "paperl ess" |ogbook approach to RODS
A pilot programwas initiated by FHWA t hrough Federal Register
notice on April 6, 1998, in which, anong other things, the agency
advi sed of an opportunity to participate in the program 63 FR
16697 et seq. (FHWA reopened the programto application by

addi tional potential participants on Decenber 30, 1998, 63 FR 71791
et seq.) Approval of Werner Enterprises, Inc., as the sole
participant in the pilot programwas effected in a Menorandum of
Under st andi ng (MOU) between yourself and C. L. Werner, Chief
Executive Oficer for Werner Enterprises, on June 10, 1998, one day
after President Clinton signed the Transportation Equity Act for
the Twenty-First Century (TEA-21) into law. This pilot program
participation by Werner Enterprises is also cited and its operation
reviewed in a California H ghway Patrol (CHP) Information Bulletin
No. 98-98 (n.d.) which points out that Werner Enterprises
commercial drivers now rely upon a paperless systemfor determning
RCDS and, hence, HOS conpli ance.

There are two serious problens with this pilot program one of

whi ch involves a violation of current HOS regul ations in 49 CFR
Part 395 and the other a violation of the spirit and intent, if not
the letter, of Sec. 4007 of TEA-21 (49 U S.C 8§ 31315, as anended).
Taken together, these violations both threaten public safety and
underm ne the nethods and goals directed by Congress for FHWA to
observe in adm nistering pilot prograns.

First, the systemrelied upon by Werner Enterprises, as docunented
in the CHP Bulletin but unaddressed in the MOU, operates through

t he use of several assunptions, anong which are, first, that
"[t]ruck novenent of less than 15 mles wth a trailer (25 w thout)
is not recorded as driving tine and, second, that

Speed . . . that is calculated |less than 20 nph is not
considered valid. 1In these instances, distance traveled is

di vided by average driver MPH or average state to state MPH to
estimate '"driving' time. For exanple: if it took a driver
three hours, because of construction and adverse weather, to
drive fromBaltinore, MDto Washington, DC . . . the system
woul d record approxi mately one hour of driving tine.

Wien we raised this issue at our neeting with you, we were told by
your staff who were present that there is an existing exception in
current regulation at 49 CFR § 395.1 which permt exceeding the 10
hours ceiling on continuous driving tinme. |In fact, however, this
exception is not germane to the HOS practices allowed by OMC in the
GPS pil ot program

The automatic 3:1 reduction of hours of driving tinme practiced by
Werner Enterprises, Inc., violates current Federal Mtor Carrier
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Safety Regulations (FMCSR). 49 CFR § 395.1 clearly establishes the
condi tions under which and the Iimtations on how a comrerci al
driver may extend driving hours beyond the maxi num 10 hours
presently all owed. Under adverse driving conditions, drivers may
extend their driving hours for an additional two (2) hours for the
pur pose of safely conpleting a trip. Simlarly, under energency
conditions, drivers may conplete their runs "wi thout being in
violation of the regulations in this part, if such run reasonably
coul d have been conpl eted absent the energency."” These judgnents
and actions extending driving tine are ad hoc additions to the
maxi mum permtted driving hours, not a routine, regularized
substitution of fewer hours recorded for nore hours driven.

Under the Werner operating assunptions, however, ordinary del ays,
such as those commonly encountered by heavy trucks in urban-area
congestion, which result in driving speeds under 20 nph,
automatically qualify reduction of each three units of tinme spent
behi nd the wheel to one unit of driving tinme. Moreover, truck
trips of 15-25 mles, dependi ng upon configuration, are sinply not
counted as on-duty driving time, regardless of the length of tine
it took to conplete the trip. Neither of these practices pass
nmust er under the provisions of § 395. 1.

It is clear that FHWA has approved a practice which could result in
Werner drivers repeatedly and chronically accruing driving hours
substantially in excess of the maxi mum 10 hours currently all owed
by Part 395. In the MOU signed on June 10, 1998, FHWA recogni zed
that "Werner may require its drivers to use the conpany's GPS
technol ogy and conpl enentary safety managenent conputer systens to
record their hours-of-service in lieu of conplying with the

requi renents of 49 CFR 395.8." MW, p. 2. Hence, FHWA has
directly approved the Werner practice of reducing recorded driving
time by two-thirds when operating speeds fall bel ow 20 nph.

Corroboration of this approval is also provided by a provision in
the MOU in which FHWA directs Werner to ensure that each of its
vehi cl es has an informati on packet on board containing, anong other
things, "(c) a copy of a letter, signed by the FHWA Adm ni strat or,
aut horizing Werner Enterprises, Inc., to use its 'paperless

el ectronic | ogging system in lieu of using the 'record of duty
status' required by 49 CFR 395,8." M, p. 3. As indicated above,
the two assunptions of short trip distances not counting as on-duty
driving tinme and of speeds bel ow 20 nph automatically qualifying a
reduction of driving tine by two-thirds are part of the operating
protocol of the paperless RODS system used by Werner Enterprises.

We want to enphasize that neither the public notice on the pil ot
program (published in the Federal Register on April 6, 1998), any
subsequent notice, nor the cited MOU indicate or discuss that
Werner has been awarded an exenption from maxi mum on-duty driving
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time requirements contained in Part 395 which authorizes Wrner
drivers routinely to exceed the maxi num 10 hours of driving
currently permtted in the hours of service regulations, a practice
whi ch can have serious safety consequences. Wrner Enterprises is
therefore not sinply applying a G°S-based "paperl ess” | ogbook
system of recording RODS, but is also systematically operating its
fleet on the basis of an HOS regi me which goes beyond what is
permtted by current federal regulation. However, no federal
acknow edgenent or docunentation of this practice exists in the
record of this pilot program

We are al so concerned about the OMC s attenpt to evade the wll of
Congress expressed in Sec. 4007 of TEA-21 on the procedures
necessary for conducting experinmental pilot progranms. Although the
sole GPS pilot program participant, Werner Enterprises, was
approved for use of a paperless RODS system one day follow ng the
effective date of TEA-21, FHWA has thoroughly failed to apply any
of the requirenments and criteria for conducting a pilot program
contained in Sec. 4007. This includes a failure by OMC to

acknow edge the need to apply these procedures even in its Decenber
30, 1998, Federal Register notice reopening the programto nore
appl i cants.

Anmong the procedures is Sec. 4007(c) (1) which asserts that "the
Secretary shall publish in the Federal Register a detailed
description of each pilot program including the exenptions to be
consi dered, and provide notice and an opportunity for public
comment before the effective date of the program™ Neither of the
two notices published in the Federal Register provide a description
of how GPS nonitoring of RODS will occur and what protocol

i ncluding any regul atory exenptions, will govern driver on-duty,
driving, and off-duty tinme to conformto the limts and

requi renents of Part 395. Further, there is no request for public
comment on the nerits, goals, and safety effects of the GPS pil ot
program especially with regard to the automatic substitution of
fewer recorded driving hours for nore hours spent behind the wheel
bel ow 20 nph.

In addition, Sec. 4007(c)(2), Program Elenents, directs that "the
Secretary shall require, as a condition of approval of the project,
that the safety nmeasures in the project are designed to achieve a

| evel of safety that is equivalent to, or greater than, the |evel
of safety that would ot herw se be achi eved through conpliance with
the regulations . . ." Despite the fact that Werner Enterprises,
Inc., is being permtted to exceed maxi mumdriving hours because of
FHWA approval of its GPS protocol for RODS, FHWA has not shown how
routinely | onger driving hours produce as nuch or nore safety than
adherence to the 10 hours limt. In Iike manner, there is no

i ndi cation of the scheduled life of the pilot program although Sec.
4007 limts pilot prograns to a maxinumto three (3) years; there
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is no statenent of a specific data collection and safety anal ysis
plan identifying a means for conparison; control of the nunber of
participants for generating statistically valid data is not
addressed; and no counterneasures are adopted to protect the
health and safety of both program participants and of the general
public. Wth regard to the | ast nentioned, the agency has not
addressed how does allowing a driver routinely and frequently to
exceed nore than 10 hours of driving protect his or her health and
safety and the safety of the public, including those who share the
road with |arge trucks.

It is evident that OMC perceives no need to observe any of the
Congressi onal direction of Sec. 4007, particularly the need to nmake
a determ nation of how the pilot program as approved produces

equi val ent or greater safety for both Werner's commerci al drivers
and the general public. OMC also sees no need to provide a
statenment of howit will oversee the safety of Werner's operations
under the program and no need to discuss what counts as a
successful outcome of the pilot program |In short, OMC has evaded
every one of the public participation and safety protection

requi renents established by Congress in TEA-21 for conducting pil ot
prograns and for controlling the award of exenptions, |apses which
can have a substantially adverse effect on highway safety. OVC
nmust recognize that it has an obligation to fulfill both the intent
and the spirit of the |laws enacted by Congress in a fair,
reasonabl e, and substantive manner.

As a result, Advocates requests that you take i medi ate action on
two fronts in connection with this pilot program First, OVC nust
apply the nechanisns of Sec. 4007 to ensure public review on the
merits and to guarantee the safety of participants and the general
public. OMC cannot rely on a technical argunment that attenpts to
gr andf at her the existing GPS program and hence argue its inmunity
fromthe nunmerous public participation and safety requirenents
Congress enacted into law. Second, the current practice of \Werner
drivers regularly to exceed maxi num perm tted driving hours nust be
i medi ately revoked. If OMC believes that permtting this practice
is consonant with equal or greater safety, it can only denonstrate
this satisfactorily in a public notice and comrent proceedi ng.

We | ook forward to your response to these concerns as well as to
continuing our dialogue with you on inproving OMC operations which
wWill, in turn, benefit notor carrier and hi ghway safety.

Si ncerely,

Judith Lee Stone
Pr esi dent



