
W f T .  
5; BEFORE THE 

WASHINGTON, D.C. 
DEPARTMENT OF TRANSPORTATION $5Of'5 216 p:; 4: I 1  

International Air Transport 1 
Association: ) 
Agreement Relating to Liability ) Docket OST-95-232 - .cfs 
Limitations of the Warsaw Convention 1 

Air Transport Association of America: 1 
Agreement Relating to Liability 1 
Limitations of the Warsaw Convention 1 Docket OST-96-1607 - /5 

COMMENTS OF DR MICHAEL MILDE 

Communications with respect to this document should be sent to: 

Dr. Michael Milde 
Professor of Law and Director 
Institute and Centre of Air and Space Law 
3661 Peel Street 
Montreal, Quebec 
Canada H3A 1x1 
Tel: 514-398-5094 
Fax: 514-398-8197 

October 24, 1996 



McGill i 
Or. Mkhrof Mild* 

Rofessor of law a d  3i:ecrcr 
Iir9:itute md Centre of Air ~ 1 - d  S S G  k ~ w  b 
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21 OctaQar 1096 

FAX 202 493 2005 

'10-7 (show cause) of 3 OctOtBr 1906 - 
tx"l*- 

lCA0 work on tho 'Warr;;aw sysbm" f m  tlM8 to 1891 
air law at the lnstitute of Air and Space law, McQIiI 

and acting strictly in my persand capacity I 
Ihe Order to Show c'cause datsd 3 October 

IPA in their p " t  form (withwt additiofld c o n d ~ ~ )  
level ot protection ihan ts cumntly mal passengers a 

with respe~t to unlimited liability). By their appmval the 
W c  US came (strict llahirky up to SDR 100,000 and 

reversed burden o 

I 

I 



before Ula damage oorr;rrrred. The purpose of this condition could be met if the caniers 
agree to offer this to the passangers/daimants aftur the ( 3 c 1 ; u ~ ~ ~  uf duiivdycs. 
Again, thls condition t$ay overlook that the application of the law of domicile need not 
be in dl case8 beneficFfd for the passenger or claimant. 

4. The condhio 
alternatives thereto is 
3 canriot justlfy lhis 
proposal was part of a package which included an unbreakable limit of Ilabilky. 

Court within ftte jurisdibtion of whtch the carrier has an establishment if the passenger 
has his domicile M pe@"nt residence in the territory of the m e  High Contracting 
Party". The contert'plm DOT condition wouM refar to the passenger's domicile 
(rather than place of +abIishment of the carrier) and, moteover, would appear 30 
apply such jwisdlction with sweeping extraterritorlailty even with respect to interlining 

in the USA. The tomlgn policy and 
comtty 
the statement that 
of damages is 

would impose the 'fffth" jurisdiction or any suggested 
Article 28 (2) of the Guatemala Clty P rotocoVMAP 
the Guatemala Clty concession to thes US 1971 

Morfmver, even That 1 nb t"ent provided far the "fifth' jurisdiction only "before the 

partners of the USA are not well Sewed by 
full and fair recoveries only if the standard 

5. The "fifth" jurladictinn Is qiresTfnnahla also in the light of the imperative Article 
32 of the Warsaw Coribention. Until this Article is duiy mended in acxordance with 
the inkmat 'd  law 
incansic~tent condition ((vould appear to be an infringement of the Convention. of the 
principle 
Parties. 

treaties (or until ?he Convention is f o d l y  denounced), an 

da and of the joint expectations 01 all High Contmctlny 

6. The without further candttions as a 

wlth the unanlmously 
C). The USA ts a 
of treatfes, must refrain 

- which still considered m the "best 
such as the Montreal Protocols and 

MAP 3 until It shall have 
18, Vienna ConvenUon 

10, second para) to 
lCA0 - an 

forum rather than Imposed M the international community. 

the fIA/MIA and IPA do not wpresent a modemilration 
striit liability to the claim up lo SDR 

1 
1 
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. .  



versus 'event'', by refe c ence to "per~~nal" (rather thari'bodily") injury encompass 
mental trauma not acc+mpaniad by a physical injury, provide for a "msment  
inducement', ek. Only the mdflcation of MAP 3 with a SCP ar ado tlon of a new 
instrument usin the &t alementa of Guatemala City PrutocoVMA 1 3 and MAP 4 wiil 
bring these pos ! thre pn$vlslons to Me. The USA should provide leadership in the 

ional air law within the framework of lCAO rather than trying to ' 

instrument of 1929 with the reluctant cooperatian of airlines 
otherwise the losr; of the foreign carder permit. 

of a new instrumeni appears to be the only way how io 
development and mademiretion of unified law with 

respect of cargo. MAP 14 is an instrument encompassing rules of liabi!ify with respect 
to pocsongQra (Warsaw &wention 04 1929 a8 mended art Tho Hague in 1955) and 
the new rules relating tb the carriage of cargo. Slnce MAP 4 does not perm& any 
reservations (e.g., wlth1respect to passengers), inany states - including the USA - wiil 
firid il lmposslblo to ra fy MAP 4 and a flew mprehenslve lnsmmenf IS urgently 
needed and its Ah should be sipported as a matter of high priority- 

9 . W  attempt t(i impem a condition that the "moat favourable" treatment must 
be accorded to ail se"s to and from the USA is a feaction to the tentative draft 
legistation within the Eu whkh would, alia, provide fnr "up-front" payment to the 
victims; rather than rewrting to "extraferritat iai" spplicatlon of conditions Imposed by 
the Executive Branch It would appear preferable to negotiate an intemettional 
inslfument within lCAd which would clarify such issues in a mutually agteed legal text. 
In any case, it is not dnvincing to refer to "unjustifiable and unreasonable 
discrimination" with respect to a proposed legislalive pmvision I t  no such benefits are 
availuble urrcbr the curlent U S  laws in domestlc carrlaye. 
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CERTIFICATE OF SERVICE 

I hereby certlfy that on this 24th date of October, 1996, I caused copies of 
the foregoing Comments to be delivered via first-class mail, postage prepaid, to 
the Applicants and to each commenting party in Dockets OST 95-232 and 
OST 96-1607. 


