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sSir .
subjoct: Order 98-10-7 (Show Causa) of 3 October 1996 -
comments/objactions

t was closgly invelved ih the [CAQ werk on the *Warzaw systam” from 1966 to 1991
and now am teaching intemational air law at the Institute of Air and Space Law, McGiil
University, Montreal. With this background and acting stricly in my personal capacity |
t;ggre the following comiprenis/objections to the Order to Show Cause dated 3 October

: 1 .

1. The HA/MIA and the IPA in their present form (without additional conditions)
would provide to in tional passengers a better leval of protection than is cumrently
available to victims in domestic US carriage (strict liability up to SDR 100,000 and
reversed burden of pregf with respect to unlimited liabiiity). By their approval the
Executive Branch of the USA achieves a result which for domestic transport would
require complex legislative changes and for Intarnational carriage would call for a new
International instrument!subject to the intemational law of troaties. Ths Agreements
should be approved wi additionat conditions it they are 1o be perceived as
agresments voluntarily ted Dy the induslry rather than Impoged by an action of
the DOT - perhaps evmr beyond the framework of its law-making mandate.

2. The HA/MIA the tPA are coextansive in their impact with the 1892

"Japanese mnitiative” was approved by the DOT and was granted antitrust
immunity without the adaditional conditions which are now beinopoomwp!ated by the
DOT, the same should be accorded to IA/MIA and 1PA to assure

consistency and International credibility of DOT positions.

3. The condition that the "optional application of the law of the domicite
provision would be mage mandatory for operations 16, from, or with a connection or
stopping place in the United States” ta be {n conflict with the imperative
provision of Article 32 ¢f the Warsaw Convention gince It amounts to choice of law
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hefore tha damage oacurred. The purpase of this condition could be met if the carriers
agree to offer this optibn o the passengers/claimants after the occumence of daiirage.
Again, this condition may overiaok that the application of the law of domicile need not
be in all cases benefigial for the passenger or claimant. '

4. The condition which would impose the “fifth” jurisdiction or any suggested
alternatives thereto is unwarranted. Article 28 (2) of the Guatemaia Clly Protacol/MAP
3 cannot justify this condition since the Guatemala City concession to the US 1971
proposal was part of a package which included an unbreakable limit of liability.
Morenvar, even that instrument provided for the "fifth” jurisdiction only *before the
Court within the jurisdittion of which the carrier has an establishment if the passenger
has his domicile or pejmanent residence in the territory of the same High Contracting
Party". The contemplated DOT condition would refer to the passenger's domicile
(rathar than place of egtablishment of the carrier) and, moreover, would appear io
apply such jurisdiction with sweeping extraterritoriality even with respect 10 interlining -
carmiers who may not have any establishment in the USA. Tha foreign policy and
comity interests with respect to the trading partners of the USA are nat wsil served by
the statement that *clajmants can anticipate full and fair recoveries anly if the standard
of damages is assessad by U.S. courts”.

5. The "fifth" judediction is quastionable also in the light of the imperative Acticle
32 of the Warsaw Convention. Until this Article is duly amended in accordance with
the intemational law of treaties (or until the Convention is formally denounced), an
inconsigtent condition Would appear to be an infringement of the Gonvention, of the
principle pacta sunt sefvanda and of the joint expectations ot all High Contracting

Parties.
6. The lIA/MIA And the IPA should be approved without further conditions as a
temporary measure (as stated In Order 95-2-44 - which still considered as the "best
‘alternative® an intemational agreement such as the Montreal Protocols and
Supplemental Compensation Plan and which is in harmony with the unanimously
adoptad 1995 ICAO Assembly Rasolution A31-15, Appendix C). The USA is 2
signatory of MAP 3 and, under the general international law of treaties, must refrain
from any action which wouid defeat the object and purpose of MAP 3 until It shall have
mado Its intormions cloar not to become party to MAP 3 (Article 18, Vienna Convention
on the Law of Treaties]. In any case, it is not carrect to refer (page 16, second para) to
“untimely process of ing new amendment to the Convention” when ICAO -an -
organization of 184 saverelgn States - Is actively working, with prominent US
participation, on the preparation of a new instrument to amend/replace the Warsaw
Convention, broadly al the lines of the Japanese initiative, H{A/MIA and IPA. Any
special wishes and interests of the USA should be negotiated in this intemnational
forum rather than unilaterally imposed on the international community.

7. It should be rdoted that the IA/MIA and IPA do not represent a modernization
of the unified private al law - they just attach strict liability 10 the claim up tv SDR
100.000 and ramove the limit for passenger's death or injury from an outdated
ingtrument of 1928. Thi vast modemization achieved by tha Guatemala City Protocol
is still not implemented after more than 25 years; it includes liberalization of the
documentation requirarherits and enabling electronic ticketing ( aidines spent some
20% of their operating costs on distributiont), solve the contentlous issue of "accident"
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versus "avent", by refei’ence to "personal” (rather than"bodily”) injury encompass
mental trauma not acc?mpaniod by a physical injury, provide for a “settiement
inducement®, atc. Only; the mtification of MAP 3 with a SCP or adoption of a new
instrument using the best elements of Guatemala City Protocol/MAP 3 and MAP 4 will
bring these positive provisions 1o life. The USA should provide leadership in the .
development of international air law within the framework of ICAO rather than trying to
paich up an antiquated instrument of 1929 with the reluctant cooperation of alrines
forced to comply taclnq otherwise the loss of the foreign carrier permit.

8. The speedy ag‘ominn of a new instrument appears to be the only way how to
bring into force the much needed development and modemization of unified law with
respect of cargo. MAP 4 is an instrument encompassing rules of liability with raspect
to passongers (Warsaw Convention of 1929 as amended at The Hague In 1955) and
the new rules relating t the camriage of cargo. Since MAP 4 does not permit any
resarvations (e.g., with respect to passengers), inany states - including the USA - will
find it impossibie to ratify MAP 4 and & new comprehensive instrument is urgently
needed and its ion should be supported as a matter of high priority.

9.The attempt ‘4 impeose a condition that the "most favourabla” treatment must
be accorded to all services 1o and from the USA is a reaction to the tentative draft
legislation within the EU which would, [ntar alig, provide for "up-front® payment to the
victims; rather than resprting to "extraterritorial” application of ¢onditions imposed by
the Executive Branch it would appear preferable to negotiate an intemational
instrumaent within JCAO which would clarity such issues in a mutually agreed legal text.
In any case, it is not convincing 1o refer to "unjustifiable and unreasonable
discrimination" with raspect to a proposed |agislalive provision it no such benefits are
available urkler the cur'rent US laws in domestic carriage. :

Respectfully submitted{
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th date of October, 1996, I caused copies of
the foregoing Comments to be delivered via first-class mail, postage prepaid, to
the Applicants and to each commenting party in Dockets OST 95-232 and
OST 96-1607.




