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~EFORE THE 
D E P A R T ~ ~ ~ T  OF T ~ ~ S ~ U R T A T I O ~  

~ASHI~GTO~, D.C, 

The ~nternational Air Transport Association ~IIIATAttl, on 

behalf of the non-U.S, carrier signatories to the IIA and MIA, 

objects to the ~onditions the Department of Transportati~n 

~ ~ ~ D U T ~ ~ ~  pruposes to impose on the IIA and MIA and, on behalf of 

a l l  of its non-U.S. me~bers, also objects to the foreign air 

carrier permit amendments proposed by 96-10-7.2/ Because the 

The De~artment has been separately advised i n  this 
Docket of the non-U.S. carrier signatories to the IIA and MIA, 
The U . S ,  carrier m e ~ ~ e r s  of IATA are parties to the agreement 
filed i n  Docket OST 96-1607 as well as the agreements filed in 
Docket UST-95-232. As U - S .  flag carriers o~er~ting under 
certificate, they are subject to a legal regime different from 
the regime app~~cable to non-iT,S. carriers. Thus, U , S .  flag 



proposed conditions would effect funda~ental and substantial. 

changes in the IIA and MIA, prior consents to the IIA and MIA 

would be "null and void" with respect to the conditioned 

agree~e~ts. more over^ no non-U,S. carrier signatory is prepared 

to subscribe to the conditioned agreements proposed in Order 96- 

10-7. (See Annex A, attached~~ The absence of such consent 

riiould leave DOT with no rational. basis for re~riting foreign air 

carrier permits to conform to its version of the IIA and MIA, 

Indeed, any such effort by DOT to ~odify the ~arsaw regime by 

permit a~end~ent would be entirely prescriptive and contrary to 

internat~ona~ law, the U.S.  Transportation Code and sound public 

p0licy. 

IATA's July 31, 1996 application pointed out that approval 

and ~ ~ ~ ~ n i ~ a t i o n  of the IIA and MIA could provide sign~ficant 

passenger benefits c o ~ ~ e n c i n ~  ~ovember 1, 1996 while preserv~ng, 

and indeed enhancing, the international good~il.~ necessary to 

negotiate additional. benefits through the i~terguvernme~tal 

t r ~ ~ t ~ - ~ a k i ~ g  process at ICAO. IATA urges the DOT to bear fully 

in mind the s~~eriority of internationa~ cooperation tu needless 

confruntation, to withdraw the proposed conditions and permit 

a ~ e ~ d ~ e ~ t s ~  and to proceed i~~ediately with final ap~roval and 

~ ~ ~ u ~ i ~ a t i o ~  of the IIA and MIA. 

carrier ~ e ~ ~ e r s  of IATA are expressing their views directly to 
DOT through the Air Transport Associatio~ of America ~ A T A ~ .  IATA 
u~derstand, however, that its U.S. carrier members are equally 
~ ~ ~ ~ i ~ ~ ~ ~ g  to accept the swee~in~ condit~ons proposed in Order 
96-10-7 - 
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In IATA's view, the DOT has correctly ackno~ledged that the 

proposed If~urld-wide waiver of the ~ a r s a ~  passenger liability 

limits" was nothing short of Ira gigantic step" in protecting 

passengers, obviat~ng wasteful litigation and avoiding the costs 

and ~u~plexities of previously-considered supple~ental 

~o~pensatiun plans. Order 96-10-7 at 8-9.  The ~epart~ent also 

agreed "to accept the l ~ ~ , ~ ~ ~  SDR limitation on strict 

lia~~lity=II Id, at 12, and correctly understood that no 

red~~tion in the 1 ~ ~ / 0 0 0  SDR level was co~te~plated on U . S .  

routes, Id, at 4 ,  n - 5 ,  Moreover, the DOT identified no element 

of either the IIA or MIA that was anti-compet~tive or other~ise 

adverse to the public interest, and publicly ackno~ledged that 

the IATA a~ree~ents "provide a resolution of the more than forty- 

year effort to provide reaso~able liabilit~ recoveries fur 

passengers killed or injured in ~nternational transp~rtation by 

air." Id, at 16, These findings clearly suffice to warrant 

im~ed~ate a~~roval and i ~ u n ~ z a t ~ o n  of the IIA and MIA, as filed. 

~utwithstanding the findings of Order 96-10-7, and the 

express mandate of 4 9  U.S.C,  41309, the DOT has proposed to 

~ ~ r ~ ~ ~ v e ~ t  the a~prupriate grant of ~ n c o n d ~ t ~ o n a ~  approval to the 

IIA and MIA by adding ffconditionsff the Department erroneo~sly 

believes will enhance the position of U . S .  passengers. In 

additiu~, Order 96-10-7 proposes, sub silentio, to amend Part 203 

of the De~artment~s regulations by substituting the ltconditionedI~ 

version of the I I A ~ M I A ~ ~ ~ A  for Agreeme~t CAB 18900 (the 1966 

IiIontreal Agree~ent~/ as a permit cond~tion applicable to all non- 
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U . S .  air carriers operating to and from the United States, 

i~cluding those that have not yet subscribed to the IIA or MIA. 

IATA believes that both of these proposed actions are unlawful, 

as well. as unwise. 

First, as noted above, Order 96-10-7 provides no basis for 

finding the IIA and/or MIA ant~-competitive or adverse to the 

public interest. Moreover, the tariffs which necessarily would 

result from adherence to the IIA/MIA regime have already been 

a~~roved i n  O r d e r s  92-12-43; 93-2-30 and 94-7-5 as being in the 

public interest. Thus, a failure to approve the IIA and MIA i n  

~untr~diction of DOT/s own present and prior public interest 

 finding^, would be arbitrary and capricious. 

Second, the additional provisions Order 94-10-7 proposes to 

add tu the IIA and MIA by condition, and to impose on all 

'Iforeign air carriers" by permit amendment, are in direct 

conflict with Articles 24  onve vent ion as governing law), 28 
~ ~ u r i s d ~ c t i o ~ ~ ,  3 0  (successive carriage) and 32 of the ~arsaw 

~unv~~tion,~/ and could conflict with other ~ a r s a ~  Convention 

~ ~ u v i ~ i o n s  if the purported tlmost-favored-passengers" condit~on 

of Order 96-10-7 were to be imposed.~/ These conflicts, as set 

uut i n  detail in Annex €3 attached hereto, would cause the U , S ,  

zi If applied by permit conditions to carriers not 
cun~entin~ to the IIA and MIA, the proposed permit amendments 
also would violate Articles 20(1) and 22. 

- This would occur because the proposed condition would 
mandate the a~plication to non-U,S. flag carriers of conditions 
which other nations would apply only to their own flag carriers. 
The flag carrier relationship is not governed by ~arsaw* 
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~ ~ v e r n ~ e n t  to be in violation of its obl~gations under 

~ ~ t e r ~ a t i o ~ a ~  law, under existing bilateral aviation agreements 

and under Section 40105 of the Transportation Code (FAA § 1102). 

Third, the use of a "show cause" procedure in an attempt to 

k q " e  s~eeping, and in some cases  holly unde€ined~ conditions 

on a11 non-U.S. air carrier permits is in clear derogation of 

Section ~ 1 3 0 4 ~ a ~  of the Trans~ortation Code (FAA 4 ~ ~ ( € ) ) ,  the 

Ad~ini~trat~ve Procedure Act and Executive Orders govern in^ 

r ~ l e ~ a ~ i n ~ ~  These violations are explained in detail in Annex C 

attached hereto, 

Fourth, an apparent principal objective of the ~epartment~s 

efforts -- the use of coercive alternat~ves to induce non-U.S. 

carriers to create a so-called "fifth  jurisdiction^^ to permit 

Article 28 access to U.S. courts by U.S.  passengers -- is fatally 
flawed, both under internat~onal law and basic U.S,  

~un~t~tutio~al princi~les governing subject matter jurisdictio~. 

Annex D attached hereto sets forth in detail the absence of any 

legal foundation for a "fifth jurisdiction'll 

Fifth, the ~epartment~s proposal to require the first 

carrier on departure from the U.S.  to assume liability for an 

entire interline journey, in clear violation of Article 30, 

threatens the co~tinuation of essential interlining. ~ a r ~ a w  

currectly rejects such mandatory liability and recognizes that 

d ~ ~ ~ n ~ e ~ t i v e s  to interlin~ng would have a very important adverse 

effect on the passenger, leading to higher costs and serious 

~~~o~venience* 
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Sixth, as noted above, the imposition of the conditions 

proposed in Order 96-10-7 would result in all non-U.S. carrier 

signatories to the IIA and MIA renouncing their prior consent to 

the agreements. As depositary, IATA has polled all non-U.S. 

signatories to determine whether they would be prepared to 

continue their adherence to the agreements if the agreements were 

to be amended by the conditions set out in Order 96-10-7. Not a 

single carrier advised its readiness to do so. This reaction by 

the carriers emphatically demonstrates that, should the DOT 

persist in its endeavors to impose a unilateral comprehensive 

liability regime on the entire non-U.S. air carrier community - 
in derogation of its obligations under the Warsaw Convention - 
there will in fact be no non-U.S. carriers party to the IIA and 

MIA. 

It would be remarkable, to say the least, for the Department 

to have invited and immunized a massive voluntary reform effort 

by the international airline community, to have formally 

recognized that effort as having produced a "gigantic step'! 

forward, and then to nullify this momentous achievement by 

repudiating it in favor of a legally unsupportable attempted 

exercise of prescriptive regulatory power (which the order 

implies could have been undertaken at any time since 1966). 

At a minimum, the Department, if it had such powers, would 

bear a very heavy burden in explaining to U.S. victims of recent 

air tragedies why it waited so long to exercise them. More 

realistically, the DOT will have to explain to future claimants 
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under the ~arsaw Convention that it foreclosed the entry into 

force of a global intercarrier liability system providing for 

full co~~ensatory damages. Indeed, the clear failure of policy 

represented by an ill-advised attempt to take unsustainable 

pere~ptory action will inev~tab~y fail in the courts, Passengers 

thro~ghout the world will thus be denied the benefits of the IIA 

and M I A ,  and future claimants will find themselves ensnarled in 

years of contentious litigation and the subject of ~nternational 

friction, and will very likely be restricted to the liability 

 imitations of the original ~arsaw Convention, or the   on vent ion 

as amended at The Hague, in many jurisd~ct~ons. 

For these reasons, and to protect the interests of the vast 

majority of U . S .  passengers whose needs would be met fully by the 

~~~~~~A regime, IATA urges the Repartment to w~thdraw its 

proposed conditions on the IIA and MIA and with respect to 

foreign air carrier permits, and to srant imm~diate approval to 

the a ~ r e e ~ ~ n t s  as sub~itted. This will allow early entry into 

force of the new unlimited liability system, preserve the 

benefits of the agreements for the traveling public, includin~ 
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citizens and permanent residents of the United States, and lay a 

solid foundation for future amendment of the Warsaw Convention. 

Respectfully submitted, 

David M. O'Connor, Esq. 
Director External Relations- 
United States 

Attorney-in-Fact 
International Air Transport 
Association 

1001 Pennsylvania Avenue, N.W. 
Suite 285 North 
Washington, D.C. 20004 
(202) 624-2977 

Of Counsel: 
Bert W. Rein, Esq. 
Edwin 0. Bailey, Esq. 
WILEY, REIN & FIELDING 
1776 K Street, N.W. 
Washington, D.C. 20006 
(202) 429-7000 

Dated: October 24, 1996 
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ais& -* w!! a- International Air Transport Association 
IATA Building IATA 2000 Peel Street 
Montreal, Quebec 
Canada H3A 2R4 

SHOULD THE U. S. DOT CONDITION THE IINMIA, THE 

SIGNATURES ON THE ATTACHED WILL BE RENDERED 

NULL AND VOID UNLESS FINAL CONDITIONS ARE 

SPECIFICALLY ACCEPTED BY THE CARRIERS 

CONCERNED. 

Telephone: + 1  (514) 844 6311 Fax: + 1  (514) 844 5286 TTY: YULKEXB Telex: 05-267627 
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c ERT I F I CAT I ON 
A 
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0) 
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I 

V 



TA 



, I  

the other carriers ~ ~ t ~ e ~  to the A ~ r e e ~ e ~ t .  



1ATA 

 EA^: The ~ a r s a ~  ~onve~itjoii syster~ is of great benefit to jnter~ationa~ air traIispo~ation; and 

~~~~~~ THAT: The ~ o n v e ~ ~ ~ i o n ' s  limits of l i a ~ j ~ i ~ y ,  which have not been a ~ e ~ i d e ~  since 1955, are 
rims grossly i n a d ~ ~ L ~ ~ t e  in most ~ ~ u n t r i e s  and that int~rnatjo~ial air~i~ies have pr-evio~sIy acted t o g e ~ ~ ~ ~ r  
to increase them to the benefit of ~asse~igers; 

The ~~~~~~~~~~~~ carriers agree 

I .  
Article 22 p a r ~ ~ r a ~ h  1 of the ~ ~ r s a w  ~ o n v e n ~ i  
injrrry of a ~ ~ s ~ e n g e r  w~th in  th 

passen2er. 

To take ~ c ~ ~ o n  to waive the Iirii~~atjoI~ of liability on recovei-ab~e co~pens~tory  dai~iag~s in 

!? isions of the ~5nventio1~; neve~heless, 
ny defence up to a s p ~ c i ~ ~ d  r ~ o n e t ~ y  

rights of c5ti~ribu~ioi~ 

sser~gers to apply the 
terms of this Agreement to such c ~ r r i a ~ e .  

5 .  To i ~ i ~ ~ ~ e m e n t  the ~sovjsioIis of t ember 1995 or upon 

6, 
o t ~ ~ r ~ ~ ~ s e  ~ ~ ~ a i l a ~ ~ e  under the ~ o n ~ e n t i o ~ .  

That no~h~ng in this A ~ r e e m e ~ ~ ~ ~ ~  

\- 
7. That this A~ree~~ient  may be signed in any n ~ ~ n b e r  of ~ o ~ n ~ e r p a ~ s ,  all of which shall 
~ ~ ~ i s t ~ ~ ~ i ~ e  one A ~ r e e ~ i ~ n t .  Any carrier may become a party to this Agseement by ~~gni i ig  a c o u n t e r ~ a ~  
hereof and d ~ p o s ~ t j n ~  it with the ~ i re&tor  ~ene ra l  of the ~nternational Air Trans~ort Assocj~tion f? 

(LATA). 

8, That any carrier party hereto may withdra~ from this Agree~n~nt by ~jving twelve (12) 
n ~ ~ ~ i ~ ~ s '  ~srjtten noti~e of wjt~drawal to the Director General of IATA and to the other carriers parties to 
the A 2 ~ . ~ e ~ i e ~ t .  







. . . . . . . . . 

c ERTI F I CAT I ON 
This is  t o   ti^^ t h a t  this i s  a true copy of the ~ r i g i ~ a ~  ~ g r ~ ~ ~ e n ~  
signed by A i r  France on 14 ~ c t o ~ ~ r  1996. 



T h i s  i s  t o  ~ ~ ~ ~ ~ j f ~  t h a t  t h i s  is  a true copy o f  the ~ r i g ~ ~ ~ l  a g r ~ e i ~ l e ~ ~  
s-igned by A i r  Exel ~ o ~ ~ ~ u t e r  on 24 June 1996. 



Dr Louis Haeck, ~ o t a r y  



TA 

This is to c e r t i f y  that this is a true copy o f  the o ~ j ~ ~ ~ ~ ~  signed 
by A i r  U.K, ~~~i~~~ on 11 ~ a n ~ ~ ~ y  1996. 



IATA 

~ ~ ~ ~ ~ E ~ ~ :  The ~ ~ a r s a ~ ~  ~ o ~ ~ v e n ~ i o n  syste~~i is of great benefit to interr~ational air t ransp~~at ion~ and 

~~~~~~ THAT: The ~ o n v e ~ i t i o ~ ' s  limits of ~~ability, whjch have not been a ~ e n d ~  since 1955, are 
now grossly i ~ a d ~ ~ ~ a ~ e  in most countrjes and that international a j r l j ~ e ~  have p r e ~ i o ~ s ~ y  acted toge~her 
to increase them to the beti~fit of passer~gers; 

The ~~~~~~~~~~~ ~ a r ~ ~ ~ r ~  agree 

3 .  
Article 22 ~ a r a ~ r a p h  I 
irijuq of a ~assenger wjthin the ~ e ~ j  
~ o ~ ~ e r i s ~ ~ o ~  d a ~ ~ ~ e s  may be determ 
~ ~ s s e r ~ ~ ~ r .  

To take action to wajve the ~ i ~ ~ i i ~ ~ t j o n  of ~i~~bili ty on re~overab~e cot~~e~isatory dama~es in 
for death, w o ~ ~ d i n g  or other ~odjly 

rence to the law of the d o ~ i c i ~ e  of the 

P isions of the  onv vent ion; ~ ~ v ~ ~ h e ~ ~ s ~ ~  
y defence up to a specj~ed 3iioneta~ 

tber person, ~nc~udir~g rights of co~i t r i~~i~ion  

f passengers to a p ~ ~ y  the 

oveniber 1996 or upon 

6. 
otliern ise a ~ r a i ~ a ~ ~ e  under the ~onventjor~. 

That ~ o t h j n ~  in this Agree 
'lkb 

'r 

7. That this Agre~ment may be signed in any n~mber of c o ~ n t ~ ~ a ~ ~ ,  all of whic,, shall 
~ ~ r i s ~ ~ ~ ~ ~ t e  one ~ ~ r e e ~ e ~ ~ .  Any carrier ~iiay become a party to this A g r e ~ ~ e n t  by sjgning a c o ~ n t e r p a ~  
hereof and ~ e ~ o s i ~ i n ~  it with the ~ i r e ~ t o r  ~ene ra l  of the r ~ ~ e r n ~ ~ i o ~ a ~  Air ~ r a n s p o ~  A s s ~ c j ~ ~ ~ o ~  
(IATA). 

P 

8. That any carrier party hereto may ~ ~ t h d r a w  from this Agreeri~ent by g i ~ ~ j ~ ~  twelve (12) 
months' ~ ~ / r ~ ~ t e n  notice of w~~hdrawa~ to the Director General of IATA and to the other carriers parties to 
the A= ~ r e e ~ e ~ t .  



IATA 

This is  t o  c e r t i f y  t h a t  th is  i s  a copy o f  the  o r i g i ~ a ~  ~ g r e ~ ~ ~ n t  
signed by ~ ~ g s b ~ r g  ~ ~ ~ ~ ~ y s  ~~~~ on 3 Ju ly  1996, 







IATA 

~~~~~~ THAT: The ~onve~it~oIi’s limits of ~ ~ a b ~ ~ i t y ,  which have not been ar~ierided since 1955, are 
~io\v grossly i~~ade~Lia~e in most co~ntries and that i~iter-I~at~onal airlines have previously acted t~getl~er- 
to increase them to the ~ e ~ ~ ~ f i ~  of p a s s ~ r ~ ~ ~ r s ;  

The ~~~~~~~~~~~ carriers agree 

7. That this A g r e e ~ e n ~  may be signed in any ~ u ~ b e r  of c ~ ~ n t e ~ a r t s ,  all of which shall 
c o ~ ~ s ~ ~ t i i ~ e  one A ~ r e e ~ e n ~ .  Any carrier may become a party to this Agreer~ent by s jgn in~  a c o ~ ~ i t e r ~ a ~  
hereof and ~ e ~ o s ~ t i n g  it with the Director General of the ~ I i t e~a t iona~  Air T r ~ ~ s p o r ~  A~s~ciation 
{ LATA) r 

t? 

8- That any carrier party hereto may w i ~ ~ i d r a ~  frorn this Agr-ee~ent by g ~ v i ~ g  twelve (12) 
~ ~ o r i ~ h s .  ~ ~ r ~ t t e ~ ~  notice of ~ j t h d r a ~ a l  to the Director General of IATA and to the other carriers parties to 
the A, ~ r ~ ~ ~ ~ ~ ~ t .  



IATA 

~~T~~~ THAT: The Convention’s limits of ljabi~ity~ whjcfi have not been a~~ended since 1955, are 
i m t  gossly ~ ~ ~ a d e ~ u a t e  in most count~.ies and that ~ i i ~ e r n a ~ i ~ r i a ~  ai~~ines  have p rev io~s~y  acted toget~ier 
to j r ic~.ea~~ them to the benefit of passeIi~ers; 

The ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~ ~ e ~  carriers agree 

1 .  To take  tion on to waive the Ijmjtatiori of ~ j a ~ j ~ i t y  on recover-~~b~e comperis~~ory d a ~ i i ~ ~ ~ e s  in 
Article 22 ~ a r a ~ r ~ p ~  1 of the ~ a r s a w  ~ o i i v e t I ~ i ~ ~ * ~ s  to claims for death, w o ~ ~ i d ~ n ~  or other b o d j ~ ~  
in juq  of a passen~er wj~~ijr i  the m f the ~onventjo~i, so that r ~ c ~ ~ ~ e r a b l e  
& o ~ ~ ~ ~ ~ ~ s ~ t o r - ~  d ~ r ~ i ~ ~ e s  may be det ference to the law of the doiii~&ile of the 
paSSengcr-’ 

/ / ”  et- e d e f e ~ e s  ~ ~ ~ s u a n t  to the provis~oris of the C~nvent~on; ~ i e ~ ~ e ~ h e I e s s ~  
i ~ ~ d i n g  the waiver of any defence up to a spec~fied ~ ~ i o n ~ t ~ r y  

&es may warrant. 

3. 
or j r ~ ~ ~ ~ ~ ~ r i ~ t y ,  with respect to any s ~ ~ i i s  p 

4 To eri&oura~e other airlin passen~~rs  to apply the 
terms of this ~ ~ ~ . ~ e ~ i ~ e ~ ~ ~  10 sucti c ~ r r ~ ~ ~ ~ e ,  

- .  < 
receipt of r e ~ i ~ i s j ~ e  ~ o ~ ~ e ~ n ~ e n t  appr 

6. That ~ io t~ ing  in this Ag er or the c ~ a ~ ~ i ~ a n t  
othent ise a ~ a ~ l ~ b ~ e  under the Con 

To reserve tb‘ b &rights of ~ e ~ o ~ r s  tber person, j ~ i c ~ i I d ~ ~ ~  rights of ~o~i t i - i~~i t ion  

To ~ m ~ l ~ m e ~ i t  the pr I 1 ~ o v e j ~ b e r  1995 or upon 

7. That this A~reement may be sjgi~ed in any t i ~ i ~ i b e r  of co~nterpar~s, all of whit,, shal 
& o r ~ ~ ~ ~ ~ ~ ~ t e  one A~reen~ent. Any carrier rnay become a party to this A g r ~ ~ r ~ e n t  by ~jgning a co~?i ter~art  
hereof arid d ~ p o s j t j ~ ~  it with the ~ i re&tor  ~ e r i e r a ~  of the ~ n ~ e ~ a t i o n a ~  Air ~ r a n s p ~ r t  A~so&jatjor~ 

PI 
[rATA). 

8. That any carrier party hereto may w ~ ~ h ~ r a w  from this A~reeme~it by g~v j~ ig  ttsielve ( I2) 
~ ~ i o ~ ~ ~ ~ i s ~  ~ ~ r j t t ~ ~ i  notice of wit~idr~~wal to the ~irector  Genemf of IATA and to the other carriers parties to 
the A, ~ r ~ ~ ~ ~ i e r ~ ~ .  





J 



 UT^^^ Til AT: The  ~oi)veiitioii's h i t s  of liab~~ity, wliicli have riot been a ~ i e i i d ~  sirice 1955, are 
now grossly i i i a ~ e q ~ a t c  in  most co~rltries arid that iritertiatiorial nirlirtes have preyio~sly acted together 
to increase them to tine benefit of ~ ~ ~ s e i i g e r s ;  

Tiic ~ ~ t ~ ~ e r ~ ~ ~ ~ i ~ ~ ~  carriers ngree 

2 To reserve all ~ y n i l a ~ i e  deferices pursuarit to the provisiot~s of the ~ ~ ~ i i v e i i t i ~ ) i i ~  t i e y ~ ~ f i e l e ~ ~ .  
any carrier riray \r.aive any delelice, iiicludiiig the waiver of any dcferice up to  a ~ ~ c i ~ e d  iiIorief~ry 
a i ~ ~ @ ~ ~ ~ i t  of recoverable c~iiipeiisatory darirages, as c~rcutiistarice~ may warrarit 

3 
or j ~ ~ ~ e i r I r i ~ ~ ~ ~  with respect to any suilis paid by the carrier.\ 

4 

/* Tw reserve their rights of recour~e nga~iist sa"$, &ier person, iiieludirig rights of cor~tribut~oii 

1 / P 
b 

To ~ ~ c o ~ r a g e  ofher ~ ~ r l j n e ~ ~ o 1 ~  iii the in nitt carri~ge of pas~engers to apply tlie 

no later fliari 1 ~ o v ~ ~ b e r  1996 or upon 

~~A~~~ 

8 That any carrier party hereto may witti 
rriontlir' written notice of w i t h ~ r & w ~ ~  to the Director 
tlic ~ ~ ~ e e i i i e r r t  





i s  a true copy o f  the o r ~ ~ i ~ ~ ~  s j ~ n ~ ~  
1995. 







Dr Louis Haeck 



TA 



TA 





This  is  t o  ~ ~ r ~ i f y  t h a t  t h i s  a true copy of the o ~ j g ~ ~ ~ ~  a g r ~ ~ ~ e n ~  
signed by KLM ~ i ~ y h ~ ~ ~ ~ r  BV on-24 June 1996. 

Dr Louis Haeck, ~ o ~ ~ r ~  
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, 
Dr Louis Haeck,  tar^ * 



I A ~ A  

ion; and 





ERE s: Tile 

8. That any carrier party hereto may w ~ t l i ~ r a w  from this Agreemei~t by g j v j ~ ~ ~  twelve (12) 
i ~ i ~ ~ i ~ ~ i ~ '  ~ ~ ~ r ~ t t ~ ~ ?  notice of wit~i~rawal  to the Director General of lATA and to the other carriers parties to 
the A ~ r c e ~ e i i t .  



This i s  t o  ~~r~~~~ t h a t  this i s  a true copy of the ~ r ~ g i ~ a ~  ~ ~ r e ~ ~ ~ ~ t  
s igned  by Royal A i r  Maroc on 28 ~ ~ ~ r ~ a r y  1996. 
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T h i s  i s  t o  c ~ r ~ i f y  t h a t  t h i s  i s  a true copy o f  the  o r i ~ ~ n a ~  ~ ~ r ~ e ~ e n ~  
s i g w d  by ~ ~ a ~ S a ~ ~ a  a i r ~ j n e s  C.V. on 28  st 1996, 



IATA 

Signed this day of decernher 

T h i s  is to certify that this i s  a true copy o f  the ~ r i ~ j ~ a ~  signed 
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ANNEX B 



The ~e~art~ent's Pruposed ~ondition§ and Permit 
~ e ~ d ~ e ~ t s  Wu~ld Violate Internat~unal Law, U , s .  Bilateral 
~ ~ r e e ~ e n t s  and Section 4105 of the Tra~s~urtatiun Code. 

I ~ ~ ~ ~ U ~ U C T I ~ ~  

In Order 96-10-7 the ~epartment proposes to attach several 

cu~ditions to the IIA and MIA (the ~~Agree~ents~~~, and to impose 

the modified Agr~~ments plus the IPA as conditions on all non- 

U . S .  air carriers operating to, from or within the United States 

by means of permit amendm~nt~ Order at 8-17. The proposed 

cunditions, if adopted in final, would be in derugat~on of 

Articles 24 (Convent~on as guverning law), 28 (jurisdi~tiu~~, 30 

~ ~ ~ ~ ~ e ~ s i v e  carriage), and 32 of the ~arsaw  convention^ among 
others. 

viulatio~ of its obligations under international law, 

bilateral aviation agreements, and under Section 40105 of the 

Such actions would cause the United States to be in 

under U , S ,  

~r~ns~ortat~on Code (FAA S ll02>. 

imposes duties upon its Parties under international law. A s  a 

Party, the United States is o~ligated to abide by the terms of 

the treaty in good faith. 

tu impose a unilateral cu~prehensive liability regime on the 

entire non-U-S, air carrier ~ommunity -- in derogation of the 
p r u v i ~ ~ o n ~  of the ~arsaw Convention -- is not s~stainable under 

The ~epartment~s ill-cunceived attempt 
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€u~~a~ental principles of international law. Under the 

~ o ~ v ~ ~ t i o n ,  such changes in the ~arsaw liability regime can only 

be achieved through amendment to the ~arsaw Cunvention which is 

not ~untem~lated in the ~epartment's proposed action. 

A, The United States Is Bound By The ~ a r ~ ~ w  Cunvent~un 
and ~ ~ ~ d a ~ e n t ~ ~  P r ~ n c ~ ~ ~ e ~  of Internat~~nal Law 

Fur more than 60 years the United States has been a Party to 

the ~arsaw  onv vent ion of 19291' and has committed itself to the 

i~te~natiunal air passenger liability regime established 

t ~ e ~ ~ ~ ~ d ~ r .  The ~arsaw C~nvention creates binding international 

treaty o~ligation~ on the United States in the realm of liability 

for damages sustained in international air accidents and is 

governed by international law-2' 

One of the bedrock principles of international treaty law 

~uris~r~dence holds that nations must abide in good faith by 

their treaty ubligations. 

treaties, or pacta sunt servanda, is expressed in Article 26 of 

the Vienna Cunvention on the Law of Treaties ~IIVienna 

~u~ventiun~~), which provides that @@[elvery treaty in force is 

This prin~iple on the observance of 

 ding upon the parties to it and must be perf or me^ by them in 

- ' I  Cunvention for the Uni€i~ation of Certain Rules Relating 
tu ~nternational Transportation by A i r ,  cun~luded at ~arsaw~ 
October 12 , 1929 I entered into force for the United States, October 
29, 1934, 49 Stat ~000. (1934) ,  T.S. No. 876, 137 L.T.N,S. 11, 
reprinted in 49 U,S .C .  s 1502 (1976)  note). 

- 2i  The ~arsaw Convention has been interpreted by Federal 
courts as "the supreme law of the land," Swaminathan v. Swiss Air 
~rans~urt Co,, Ltd., 962 F.2d 3 8 7 ,  390 (5th Cir, 1 9 9 ~ ~ ;  see also 
~ i ~ h e r ~ a n  v. Korean Air Line Co., Ltd., 116 S.Ct. 629, 634 (1995)- 
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good faith." U - N ,  Doc. A~Conf~39~27, 8 1.L.M- 679 (1969). 

~ ~ ~ ~ u ~ ~ h  not specifically applicable to the ~arsaw  convention,^^ 

the Vienna Convention is widely considered the best evidence of 

custo~ar~ international law on treaties.L/ 

~onvent~u~, and the principle of pacta sunt servanda, are binding 

on the United States vis-a-vis its obligations under the ~ a r ~ a ~  

As such, the Vienna 

 onv vent ion-^/ 

Indeed, this longstanding principle of international law is 

e ~ ~ ~ ~ c i t l y  recognized and adopted in Article 32  of the ~arsaw 

~ ~ n v e ~ t i o n  which prohibits the carrier and the passenger, by 

contract or special  agreement^ from infringing the rules set 

furth in the treaty: 

Any clause contained in the contract and all 
special agree~ents entered into before the 
damage occurred by which the parties purport 
to infringe the rules laid down by this 
convention, whether by dec~ding the law to be 

- 31 Altho~gh the United States is a signatory to the Vienna 
~o~ve~tiun, Article 4 limits the ~onvention,s ap~~icability to 
treaties concluded after its entry into force on ~ ~ n u a r y  27, 1980- 
The Warsaw Convention entered into force on October 29, 1934. 

5 I  Upon submission of the Vienna Convention to the Senate 
fur ratification, the U.S. Department of State recognized that the 
~u~vention, including Article 26, "2s already generally recogni~ed 
as the ~~thoritative guide to current treaty law and practice." S ,  
Exec. Doc, L., 92d Cong., 1st sess., at 1 (19711, See also 
~ ~ ~ t a t e ~ ~ n t  ~ ~ h i r d ~  of Foreign Relations, S 321 cmt, a (1987). 

- - See Husserl v, Swiss A i r  Transp, Co., 3 5 1  F, Supp, 702, 
707 n - 6  ( S . ~ ~ ~ * ~ .  1372) (appl~ing Vienna Convention prior to entry 
into force to interpret ~ a r s a ~  Convention1; see also Nuclear Tests 
cases ~A~stralia & New Zealand v. France), 1974 I.C.J. 253, 267, 
382 ~Dece~ber 1974)   recognizing that every inter~ational legal 
u ~ ~ ~ g a t i u n  inherently includes the principle of good faith and 
pacta sunt ~ervanda) . 
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applied, or by altering the rules as to 
jurisdiction, shall be null and void. 

A s  detailed below, the ~e~artment/s proposed conditions conflict 

with several provisions of the ~arsaw Conve~t~on and, therefore, 

violate U.S.  international legal obligations and are speci€ically 

~ n ~ ~ € u r c e a ~ l e  under Article 32 of the treaty. 

El, The Pruposed ~unditiuns Infringe, Inter Alia, 
Articles 24, 2 8 #  30 And 32 Of The ~ a r ~ a w  
~ o ~ v e ~ t ~ o n  In ~ e r u g ~ t ~ o n  Of U,S .  O ~ ~ ~ g a t i u n s  
Under ~nter~ational Law 

The co~ditions set out in Order 96-10-7, as to the 

A ~ r e e ~ e ~ t s  and with respect to foreign air carrier permits, 

i~~er~issibly infringe upon the jurisdictional rule of Article 28 

and the successive carrier liability rule of Article 3 0 ,  

others.6' These conditions will be "null and void" as to nun- 

U . S .  carriers under Article 32 of the ~arsaw  onv vent ion and, 

~lti~ately~ ~~enforcea~le by U.S.  passenger claimants in national 

courts, In such an event, future clai~ants will likely be 

restricted to the li~itations of the original ~ a r s a ~  Convention 

or the C~~vention amended at the Hague, in  any jurisdictions* 

among 

61 As to those nun-U.S, carriers that have not subscribed to 
the IIA and MIA, the ~epart~ent/s ~roposal to apply the Agreements 
as ~o~ditioned by a~ending foreign air carrier permits would also 
be in derogation of the liability limit of Article 22 (as modified 
by the 1966 Intercarrier  agreement^ and the defense of proof of 
~o~-ne~ligence in Article 20(1) of the ~ a r s a ~  Convention* These 
carriers did not agree to waive the passenger liability limits nor 
to accept strict liabilit~ for damages up to 100,000 SDRs. The 
~ e ~ a r t ~ e n t  cannot unilaterally dictate these conditions in 
contravention of U , S ,  obligations under the ~arsaw   on vent ion. 
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1, Article 28 

Article 28(1) of the ~arsaw Convention limits the 

j~ris~iction in which Article 17 damages claims can be brought to 

the domicile or principal place of business of the carrier, the 

place where the ticket was purchased, or the place of 

d~sti~ation- 

from these four jurisdictional bases by  contract^ by agreement of 

the carrier and the passenger, or other wise.^/ U.S .  courts have 

~ ~ ~ f u r ~ l y  held that Article 28 establishes the exclusive means of 

a~hievin~ juri~diction for claims within the scope of the 

~ u ~ v e ~ t i u n ~  See Swaminathan, 962 F.2d at 389; Smith v. Canadian 

Pacific Airwavs, Ltd., 452 F.2d 798, 800 (2d Cir. 1971). 

There is no provision allowing for a derogation 

 everth he less, an apparent principal objective of the 

~ ~ p a r t ~ e n t  is to impose on all carriers a ttfifth jurisdiction" 

based on the domicile or per~anent residence of the passenger. 

As the Order elaborates: 

Our ~uide~ines also provide that U.S.  
citizens and permanent residents traveling 
internationally on tickets not issued in the 
United States should be subject to a measure 
of damages consistent with those available in 
cases arising in U.S.  domestic air 
tran~~ortat~on. This can be accom~~ished 
only if cla~mants on behalf of U.S.  citizen 
or permane~t resident passengers have access 
to U.S.  courts. 

Order at 13. 

a r r ~ ~ ~ e m e ~ t  in the ~ ~ A ~ ~ ~ A ,  the Department now evidently aims to 

D~sappointed at the absence of a fifth jurisdiction 

- 7 /  In contrast, Article 2 2 ( 1 )  
the stated ~arsaw liability limit in 

permits the parties to waive 
the contract of carriage. 
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coerce non-U,S- carriers by proposing to condition their air 

carrier permits on one or more unerous and unworkable 

~ ~ a ~ t e r n ~ t i v e ~ ~  m~asures.~! Order at 14-16, 

This coercive effort to compel non-U.S. carriers tu submit 

to a non-~~arsaw  onv vent ion sanctioned jurisdictional scheme is in 

violation of international legal obligations as e~bodied in the 

Vienna   on vent ion and Article 32 of the ~arsaw   on vent ion. 

Carriers may not, at the direction of the ~epart~ent or on their 

own accord, supplement the four choices of ~urisdiction provided 

in Article 28. Any contract or agreement purpurting to "alter 

the rules as to  jurisdiction'^ would be in direct conflict with 

Articles 2 8  and 32, and would have no legally binding effect.'! 

- With respect to U.S ,  carriers, the Order proposes to 
include an explicit condition to require that U.S. carriers submit 
to a fifth jurisdiction based on the domicile or per~anent 
residence of the passenger. Order at 14, The ostensible 
~~alternativesll proposed for non-U. S. carriers clearly are designed 
to be coercive. Alternative a, id, at 14, would create a pre- 
accident right to claim damages in a non-Article 28 foru~ and thus 
fail under Article 32.  oreo over, it would require actions to be 
split un~orka~ly between liabil~ty deter~inations ~presu~ably in an 
Article 28  forum^, and damage  determination^ in U.S.  arbitration. 
A~ternative b, id, at 15, is an addit~on and thus not ~eaningful. 
A~ternative c, id,, involves an unava~lable, potentially 
duplicative (e-q,, fre~uent travelers would have multiple policies) 
and high cost insurance policy which would force the ticketing 
carrier to insure aga~nst the negligence of unknown other carriers. 
~lternative d, id,, appears to be a variant of proposed condition 
d, id. at 10, and thus (to the extent it is  intelligible^ violates 
Article 30 and imposes upon the "first carrier9' the burden of 
insuring other carriersf obligations* 

ne 2 ~ 1 ~ ~ 9 ~  (recogni~ing that the ~xecut~ve Branch does not have 
the a~thority to bring about changes to a treaty unilaterally~. 

- 91 - See Chan v, Korean Air Lines. Ltd,, 490 U.S. 122, 126 



2. Article 3 0  

Article 3 0  of the ~arsaw Convention establishes the rule of 

liabi~it~ where transportation is performed by various successive 

carriers, Under Article 3 0 ( 2 ) ,  the passenger can take action 

only against the carrier performi~g the transpurtation during 

which the accident occurred.s’ Article 30 (2) permits the first 

carrier, Irby express agreementItI to assume liability for the 

entire j o ~ r n ~ ~ .  

first carrier to adopt or not, as that carrier sees fit. 

This is a right reserved exclusively to the 

The ~ e ~ a r t ~ e ~ t  proposes to require the first carrier, in 

certain instances where successive carriage is i~volved, to 

assume lia~il~ty for the entire journey. ~~ecifically, the Order 

proposes to cond~tion the Agreements and permit auth~rity to 

require that: 

the carrier ticketing the passenger, or, if 
that carrier is not a party to the 
Agree~ents, the carrier operating to or from 
the United States, would have the obligation 
either tu ensure that all int~rlining 
carriers were parties to the Agreements, as 
conditioned, or to itself assume liability 
for the entire journey. 

Order at 10. The proposed condition infringes Article 30 by 

~a~dating assu~~tion of lia~ility by the first carrier. It would 

be im~ro~er for the Repartment to use its governmental powers to 

compel carriers to exercise what is clearly a permissive right 
~ 

- lo’ See, e.a., Pflua v. ~~yptair Cum., 961 F.2d 26, 31-32 
(2d Cir, 1992); Kapar v, Kuwait Airways Corp,, 845 F.2d 1100, 1103- 
04  (D.C, Cir. 1988). 
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under the   on vent ion. 

deru~~tion of its obligation to adhere to Article 30 in good 

faith, and would be invalid under Article 32 of the treaty. 

The ~epartment's action would be a 

The ~epartment~s proposed ~ondition~~ which are in direct 

be i~~le~ented through amend~ent of the treaty. 

the ~ ~ ~ a r t m e n t  stated "to the extent that our objectives will be 

realized by these agreements, as c~nditioned, . . . the untimely 
process of seeking new amendments to the  onv vent ion [does] not 

provide [a] reasonable alternative~]*lI Order at 16, The 

~ e p a r t ~ e ~ t  evidently wishes to effectuate an amendme~t of the 

Warsaw ~o~vention without conforming to the procedural 

In the Order, 

r e ~ ~ i r e ~ e ~ t s .  

A~end~ent of a multilateral treaty is governed by principles 

of i~ter~ational law as codified by the Vienna  onv vent ion. Under 

these princi~les~ Parties must amend treaty obligations in 

accordance with the terms of the treaty-z' 

tu provide means for amendment, ~orms of international law 

If the treaty fails 



- -  

provide several alternatives*~/ 

Party to amend a treaty unilaterally*~/ 

These norms do not permit a 

The ~ a r s a ~  Convention sets forth the procedures for amending 

Parties may "call for the assembling of a new the treaty. 

i n t e r ~ a t i ~ ~ a ~  conference in order to consider any improvements 

which may be made in this  convention=^^ Warsaw Convention, Art. 

41. The United States has not called for an amendment under the 

rule prescribed in Article 41. Therefore, the ~epartmentfs 

proposed Order can only be viewed as a unilateral attempt to 

amend a m~ltilateral treaty in contravention of both the terms of 

the ~ a r s a ~   onv vent ion and the ~ o r ~ s  of internatio~al law, 

The ~epartmentfs proposal to amend all non-U.S, air carrier 

permits and other operating authority to apply the Agreements, as 

cunditio~ed, to the entire inter~ational aviation community would 

violate U , S  obligations under existing bilateral Air Transport 

A ~ r e e ~ e n t ~  ~lbilateral agreements~l~. Permit cunditions which 

endeavor to establish the global liability scheme favored by the 

United States are not within the scope of air carrier regulation 

~ o ~ t e ~ ~ l a t e d  or permitted under the bilateral  agreement^. 

z&' See Vienna ~onventio~, Arts. 39-41  amendment^ ; 
~e~tatement Foreign  relations^ S 334 ~a~endment~. 

466  U . S .  243, 252-53 ~ 1 9 ~ 4 ~  ~ho~ding that no Party has the power 
u~ilaterally to amend directly or indirectly any of the provisiuns 
of the ~ a r s a ~   convention^. 

22' See Trans World Airlines, Inc, v. Franklin Mint COrP-, 
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E ~ € u r ~ ~ ~ e n t  of these conditions against n0n-U.S. air carriers not 

~ u ~ u ~ t ~ r i l y  amending their conditions of carriage would 

~ ~ e v ~ t a ~ l y  result in resistance and possible retaliatory action 

from U . S .  international aviation partners. 

A t  Bilateral Air ~ r a ~ ~ ~ o r t  ~ ~ r e e ~ e ~ t s  

The ~ ~ ~ t e d  States has over t he  years e~tered into nu~erous 

bilateral aviation agre~ments with other nations, 

Parties to the ~ a r s a ~   onv vent ion, 

States has ~ongressiona~ authority to negotiate these executive 

a ~ r e e ~ ~ n t s ~ ~ /  ~hich constit~te binding international agree~ents 

~ ~ ~ u ~ i ~ ~  all the rights and obligat~ons of a treaty.=' 

party to these bilateral agreements, the United States must abide 

by the ~ r i ~ ~ i p l e  of pacta sunt servanda and refrain from acting 

in ~u~trave~tion of the terms of the doc~ments. 

in~~uding other 

The President of the United 

As a 

The bilateral agree~ents establish the reciprocal right for 

each Party's air carriers to arrive in, depart from, and f l y  

across the uther party's territory, The clear intent of the 

bilateral a~reements is tu provide designated carriers assurance 

of u ~ t ~ ~ n i n g  and retaining a foreign air carrier permit, 

these a~re~ments, the United States is obligated to grant 

Under 

- See ~en~rally 49 U.S.C. s 40101, et seq. 
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~ e r ~ i ~ ~ i o n  to its partners' designated air carriers provided, in 

relevant part: 

the designated airline is ~ualified to meet 
the conditions prescribed under the laws and 
regulations nur~ally applied to the o~eration 
of inter~ational air service by the [United 
States1 

The agree~ent~ further provide, in relevant part, that the United 

States may not revoke, suspend or limit the o~erating 

a~thor~~ations or technical per~issions of an airline designated 

by the other party unless 

the other party's airline fails to abide by 
[ U . S , ]  laws and regulatiuns relating to the 
operation of aircraft while entering, within 
or leaving the territory of [the United 
States]. 

'I Id Arts. 4-5. ~ons~stent with these treaty obligations, the 

~ e ~ a r t ~ e n t  ro~tinely attaches II~undit~ons of Authority~~ to 

foreign air carrier permits. 

As ~xplai~ed below, the changes to the ~ ~ r ~ a w  liabilit~ 

~ r u v i s ~ ~ n ~  advanced in Order 96-10-7 are beyond the scope of the 

~ e ~ a r t ~ e n t ~ s  cundit~oning auth~rity under the bilateral 

a ~ r e e ~ e ~ t s  and therefore such conditioning would be witho~t 

internatiunal legal affect. In addition, any effort to enforce 

the proposed cunditions against foreign air carriers would 

directly conflict with the intent of the bilateral agree~ents. 

25' See, e-q,, Air Transport Agreement ~etween the ~over~ment 
of the United States of America and the ~overnment of the ~epublic 
of P ~ i ~ ~ ~ ~ i n e s ,  Septe~ber 16, 1982, T.I.A.S. No. 10443, Art. 3(b). 
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B- l ~ ~ o ~ i t i u n  of the Proposed ~onditiun~ Would Violate 
The Bilateral A ~ r e ~ ~ e n t §  And ~nternat~o~al Law 

The conditions presented in Order 96-10-7 constitute neither 

laws and r~gulations relating to the operation of aircraft in the 

United States, nor laws and regulations normally applied to the 

operation of international air transport. 

no basis under the bilateral agreements to impose such conditions 

un n0n-U.S. air carrier permits. 

As a result, there is 

The proposed permit conditions are not "laws and regulations 

relating to the operations of aircraft." 

condit~ons would govern lawsuits arising only after an aircraft 

accident.=' Further, the proposed liability provisions would 

apply to non-U-S, air carriers while operating outside the United 

States. 

valid r e g ~ ~ ~ t i o n  of aircraft operations within the United States. 

Instead, these 

Acc~rdingl~, these conditions cannot be considered a 

~ ~ ~ i l a r l ~ ~  the proposed permit condit~ons do not con~titute 

"laws and r~gulations normally applied in ~nternational air 

transport." 

pruv~sions violate the ~ a r s a ~  Convention, and, conse~~ently, 

The fifth jurisdiction and first carrier liability 

The ~arsaw  onv vent ion was signed by all parties and 
t h o ~ ~ h t  to be controlling on the issue of lawsuits arising from 
aircraft accidents, The parties to the bilateral agreements could 
not have understood the phrase @@laws and regulations relating to 
the operation of aircraft," to include laws and regulatio~s 
relating to lawsuits. ~efining the Order as a law regulati~g 
aircraft o~eratio~s would defeat the reasonable expectations of the 
bilateral agr~ement signatorie~ and i~port an un€oreseen and 
~~consciona~le interpretation into the quoted phrase, 
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cannot be deemed to be Ilnormall~ applied.I~~/ Further, the 

~u~ditiuns are a significant departure from the ~epartment~s 

existing permit re~uirements~~/ Therefore, enforcement action 

against a non-U.S. carrier based on non-compliance with Order 96- 

10-7 would violate the bilateral agree~ent under which that 

carrier,s permit was issued, 

~~~ortantly, the ~epartment cannot rely on its previous 

reg~~atury action adopti~g the 1946 Intercarrier Agreement 

( ~ r ~ ~ ~ ~ ~ t r e a l   agreement^^ 1 as auth~rity for imposing permit 

~o~ditiuns affecting changes in the ~ a r s a ~  liability rules. 

203 of the ~e~artment~s regulations, promulgated in 1983, 

~ ~ i v ~ r s a l i ~ e d  the broadly accepted ~ontreal Agreement waiving the 

Warsaw lia~ility limit of Article 22(1) up to ~ 7 ~ , ~ ~ 0  and waiving 

the defense of carrier proof of  on-negligence under Article 

Part 

- ''I The negotiations of the bilateral agreem~nts were 
c o ~ d ~ ~ t e d  and concluded after the effective date of the ~arsaw 
~onventio~~ All bilateral signatories had a right to rely on the 
as~u~ption that the United States would remain co~itted to the 
~~~~s~~ ~unvention, or properly denounce the treaty. Thus, parties 
tu the bilateral agreements could not have anticipated that the 
United States, while still a member of the ~ a r s a ~    on vent ion^ would 
impose cunditions on the certification process that violate the 
treaty. Therefore, imposition of such co~d~tions would now defeat 
the reasonable expectations of the other bilateral agreement 
parties 

foreign air carrier certificate applicants information regarding 
o~rnershi~ and residency of the carrier, insurance data, financial 
data, s ~ h e ~ u l i n ~  and traffic patterns, the foreign ~ountr~/s policy 
with respect to U.S.  carriers, accident reports for the last five 
years and the carrier's waiver of the ~arsaw liability limit 
p~rs~ant to the ~ontreal Agreement. See 14 C.F,R,  S 211-20 ~ 1 ~ 9 6 1  - 
Thus, conditioning certifi~ation based on compliance to the 
~und~tions of Order 96-10-7 represents a significant departure from 
the ~epart~entfs past practices. 

- ''I Under 14 C.F,R. Part 211, the ~epartment may demand from 
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20(1),20’ See 14 C.F.R. 2 0 3 .  The Department issued this rule 

after mure than 16 years of widespread adherence to the ~untreal 

A~reement by U . S .  and non-U.S, carriers alike,=/ and only after 

the U . S .  ~uvernment was able to forge an internationa~ 

i~t~rguvernmental con~ensus on the Agree~ent‘~ applic~bility to 

carriers o~erating to and from the United States. In additi~n~ 

Part 2 0 3  focused only on provisions of the ~arsaw   on vent ion 

p r ~ ~ ~ r l ~  subject to waiver by carriers under the rules of the 

treaty and not mandatory pr~vi~ions like Article 28. 

the time Part 203 was pr~mu~gated, it ~rguably reflected 

generally accepted lia~ility principles ffn~rmally applied to the 

operation of international air service.tt 

Thus, by 

Nu such foundation of widespread acceptance and customary 

i~ternational practice yet exists with respect to the IIA and 

MIA. As noted in Annex A, there is not a single non-U.S. carrier 

willing to subscribe to the Agreements if amended by the 

co~d~tiuns set out in Order 96-10-7. 

likely to file ~onfor~ing tariffs in response to a un~laterally 

prescribed condition to non-U.S. air carrier permits. 

these circ~m~tances, future passenger c~aimant~ under the ~arsaw 

N o r  are these carriers 

Under 

- The Department also inc~uded conditi~ns in non-U.S. air 
carrier permits re~uiring such carriers to become and remain 
parties to the ~ontreal Agreeme~t. 

As the ~epartment r e ~ o g n ~ ~ e d  in the preamble to the 
Notice of Proposed Rulemaking for Part 203, the ~ontreal Agreement 
had the participation of all carriers serving the United States at 
that time. Indeed, the motivati~n for the regulatory action was to 
ensure adherence by new U - S ,  carriers that were forming in the wake 
of ind~stry d~regulat~on. See 47 Fed. Reg, 25019 (June 9 ,  1982). 
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regime will be bereft of the signi€icant benefits of the IIA and 

K I A  as there will be no special contract or agreement waiving the 

~ i a ~ i ~ i t y  limits and carrier defense of non-ne~ligence-~/ 

~ ~ i t ~ u ~ ~  the ~idespread participation of the international 

aviation industry -- which will not ensue if the ~epart~ent 
persists in ~onditio~ing the Agreements -- there will be no 
~ ~ ~ t ~ ~ a r y  nurm under which the ~epartment can lawfully imple~ent 

the proposed conditiuns to non-U.S. air carrier permits, 

 reove over, in the face of carriers refusal to incorporate the 

~rop~sed co~ditions into their tariffs, the ~ e p a r t ~ ~ n t  cannot 

simply dictate a special agreement tu exist by means of a 

r ~ d e e ~ i n ~  clause" such as that found in 14 C.F,R.  S 203 ,5 .a1  

\*Then it pro~~lgated Part 203, the ~~partment acknow~edged the 

practical po~sibility that airlines could neglect to file a 

signed c~u~t~rpart of the ~ontreal Agree~ent or properly con for^ 

their tariffs. 

passengers would be protected in such an event. 

~ ~ p a r t ~ e n t  adopted the provision without any regard to its 

It originated the d ~ e ~ i n g  provision to ensure 

~o~ever, the 

- 221 As set forth in Section 11 above, the ~ e p ~ r t ~ e n t  cannot 
under any set of circu~sta~ces prescribe changes to the ~andatory 
~ruv~sions of the ~arsaw  onv vent ion, such as Article 28. The terms 
of the treaty do not allow for alteration of these provisio~s by 
~ ~ n t r a c t ~  special a~reement, or ot~erwise~ and any clause that 
p~rpurts to do so is null and void. 

file that c~unterpa~t and such tariff, any such air carrier or 
foreign air carrier issued license authority . . by the 
~ ~ p ~ ~ t ~ e n t  or operating in air tran~portation shall be deemed to 

- 231 Section 203.5 provides: Il~otwithstanding any failure to 

have agreed to the provisiuns of Agreement 18900 . . 14 

C * F . R .  s 203.5. 
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legality under the ~arsaw  onv vent ion or domestic law,=' 

fact, the ~epartment lacks legal authority to mandate acceptance 

uf the co~ditions or BBdeem" a tariff to exist. As a cunsequen~e' 

even U . S .  courts are unlikely to enforce the conditions proposed 

in Order 96-10-7 vis-a-vis future claimants even if the 

~ e ~ a r t ~ e n t  ~ ~ d e e m ~ d ~ ~  them to be incorporated in tariffs, 

In 

Indeed, approval of the Agreements as submitted affords the 

best chance of attaining universal participation in a global 

inter-carrier liability system providing for full compensatory 

damages. 

calling on signatory carriers to induce other airlines involved 

in i~terlining to apply the terms of the IIA to such 

carriage,=' 

c~rrently exists will also promote consens~s at the g~vernmental 

level. In time, given approval of the IIA and MIA as presented, 

the ~e~artment may be in a position to consider a con€urming 

a m e n d ~ ~ ~ t  to Part 203. 

~ o t a ~ ~ y ,  the IIA incorporates an B~encouragement clause" 

The broad industry backing for the ~ ~ A ~ ~ ~ A  that 

In sum, denying or revoking non-U.S, carriers certificates 

or im~rup~rly interfering with non-U,S. carrier operations based 

on the carriers' failure to adopt the conditions of Order 96-10-7 

would violate U.S.  obligations under the bilateral aviation 

- 24' See U . S .  and Foreign Air Carriers; Waiver of ~arsaw 

In this regard, signatory carriers will have substantial 

~onventiun ~iability Limits and Defenses, Notice of Proposed 
~~lema~ing, 47 C.F,R. 25019, 25020 ~June 9 ,  1982) .  

leverage with non-participating carriers through the interline 
- 

system * 
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a~ree~ents~ 

consent to these ~onditions. Therefore, any enforcement action 

based on the Order would be in contravention of the agr~ements as 

A l s o ,  the ~epartment cannot tmdeemmf carriers to 

C, The ~ e ~ a r t ~ e ~ t ' §  U~i~ateral Action H a y  Enable Other 
~ u ~ ~ t r i ~ § ~  With ~~u~ The United States Has Bilateral 
A i r  T r ~ ~ § ~ u r t  A g r e e ~ e ~ t ~ ,  Tu Retaliate Against U , s ,  
Carriers 

The i ~ ~ o s i t i ~ n  and enfor~eme~t of Order 96-10-7 also would 

have serious r~~ercussion~ for U.S.  airlines o~erating inter- 

~atio~ally. By violating the bilateral agreements, the 

~ ~ ~ a r t ~ e n t  invites other parties to retaliate against U.S, 

carriers o~eratin~ to~from those foreign nations. 

result of this co~ntera~tion would be a serious disruption in 

One ~otential 

i~ter~atiunal air transportation and the suspension or 

ter~~~atiun of  any U.S.  bilateral agreements. 

The ~e~art~ent's own re~u~atory scheme recognizes a right of 

213, the ~ e p a r t ~ e ~ t  has the a~thority to retaliate against any 

c ~ ~ ~ t r y  in vio~ation of its bilateral agree~ent with the United 

States. Part 213 states: 

(c> [ i j n  the case of any foreign air carrier 
permit . . . ~ ~ ~ c h  is the subject of an 
air transport agree~ent . . . the 
~ ~ e ~ a r t m e n t ~  may with or ~ i t h ~ u t  hearing 
issue an order [requiring carrier to 
file with the ~epart~ent all existing 
and proposed schedules of service] if it . . finds that the ~overn~ent or 
aeronautical authorit~es of the 
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government of the [license] holder, over 
the objections of the U . S .  ~overnment, 
have: (1) Taken action which impairs, 
limits, terminates or denies operating 
rights, or (2) otherwise denied or 
failed to prevent the denial of, in 
whole or  in part, the fair and equal 
opportunity to exercise the operating 
rights . . of any U.S.  air carrier . with respect tu flight operations to, 
from,  through^ or  over the territory of 
such foreign gover~ment. 

14 C , F . R .  213.3(c). Pursuant to this regulation, once the 

carrier s~bmits all existing and ~roposed schedules, the 

~ e ~ a ~ t m e n t  may order the carrier to cease o~erations on the 

grounds that the carrier's operations either violate U.S.  law or 

adversely affect the public interest, 

If the ~ep~rtment attempts to impose and enforce the permit 

~unditiuns in Order 96-10-7, it will very likely result in the 

exclusion of some foreign carriers from the United States, 

an action, as detailed above, would be a clear violation of the 

bilateral agre~ments* 

e ~ ~ o ~ ~ e r ~ d  to retaliate against such illegal, unilateral action by 

p r o ~ i ~ ~ t i ~ g  U , S I  carriers from entering their territory. 

Such 

Foreign nations then would be legally 

~ u n s ~ ~ ~ e n t l y ,  U.S.  bilateral partners could increase the 

re~ul~tory and admi~istrative burdens on U.S.  carriers a~plying 

fur permits under their laws, 

simply consider the bilateral agree~ents substantially breached 

by the United States and, in turn, refuse to abide by the terms, 

t h u s  defeating years of negotiation and ~eopardi~ing the U - S .  

'lupen skies" initiative, 

Alternatively, other nations might 

In ~articular, the ultimate result of 

- 18 - 
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the ~ e ~ a r t ~ ~ n t ~ ~  enforcement of Order 96-10-7 might be a 

~ r i ~ ~ l ~ n g  sus~ension of international air transportation between 

the United States and other ~ a r s a ~  Parties. 

IV, THE ~ E P ~ T ~ E ~ ~ ~ ~  ~ ~ O P O ~ E D  O ~ ~ E ~  V I O ~ A T E ~  ~ E ~ T I O ~  
40105 OF TEE T ~ ~ P O ~ T A T I O ~  CODE 

The ~epartment~s attempt to impose sweeping  condition^ on 

all non-U.S. air carrier permits is, finally, a clear violation 

of U , S ,  law. The ~ e ~ a r t ~ e n t ~ s  statutory grant of author it^ 
clearly ~rohib~ts the Secretary of   ran sport at ion from acting in 

~ u ~ t r ~ v e ~ t i o n  of international obl~gations of the United States, 

The statute has been interpreted strictly to prohibit the 

~ e ~ a r t ~ e n t  from infringing on any U , S .  obligations under 

~nternatiu~al agreements, regardless of whether the Secretary 

d e t e r ~ ~ ~ e s  such infringement to be in the public interest. 

~ r u ~ u ~ e d  permit conditions are inconsistent with 13.5, obli~ations 

under the ~ a r s a ~  ~onvent~on and existing bilateral agreements 

The 

and, therefore, would constitute unlawf~l administrat~ve action, 

A .  The Secretary Of Tran~~ortation Is Stat~turily 
~ ~ o h ~ ~ i t ~ d  From Taking Any Action In Violatiun 
Of an ~nternatiunal Treaty o ~ ~ i ~ a t i u n  

The ~ecretary of  rans sport at ion "shall act con~istently with 

the u~ligations of the United States ~overn~ent under an 

~~ter~atiunal  agreement*^^ 49 U.S.C. S 40105.z1 (Supp. 1996). 

The Secretary also has the discretionary authority to  impose 

- 261 ~ormerly Section 1502 of the Federal Aviation Act, 49 
U . S , C .  $$ 1502 (1976). 
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terms for providing foreign air transportatio~ under the permit 

that the Secretary finds may be required in the public interest," 

4 9  U . S , C .  41305.   one the less, the discretionary authority of 

the Secretary is ~pecifically limited by U.S.   obligation^ under 

inte~national agreements. 

- I  Bond 665 F.2d 1153 (D.C. Cir. 1981) .  

See British Caledonian Airways v. 

The ~ a r ~ a w   onv vent ion and a l l  existing bilateral aviation 

a~ree~ents un~~estionably constitute Ilobligations of the United 

States Gov~rnment under an ~nternational  agreement.^^ As 

de~unstrated above, the ~epartmentfs proposed conditio~s on non- 

U . S .  air carrier permits would violate Articles 28, 30, and 32  of 

the Warsaw Convention and U , S .  obligations under the bilateral 

a ~ r e e ~ e ~ t s -   therefor^^ the Department's proposed action would, 

ipso facto, violate 49 U.S.C. 5 40105, 

8, T h e  ~ e ~ a r t ~ e ~ t ? ~  Action Violates  3 ~ ~ d i ~ ~  Case Law 

In the case of British Caledonian Airways v, Bond, the 

United States Court of Appeals for the District of ~ol~mbia 

inter~reted language substantially similar to ~0105~' and 

struck down a Federal Aviation Admin~stration ( I 1 F ~ I 1 ~  special 

r ~ g ~ ~ a t i u n  that was in violat~on of the Convention on 

~nt~rnational Civil Aviation  chicago ago  convention^^^ and existing 

- The court in Bond ~nt~rpreted the predecessor statute, 
Section 1502 of the Federal Aviation Act, which provided: "In 
exercising and ~erforming their powers and duties under this 
chapter, the Board and the Secretary of ~ransportati~n shall do so 
con~i~tent~y with any obligation assumed by the United States in 
any treaty, convention, or agreement that may be in force between 
the United States and any foreign country.I1 at 1162. 
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bilateral agree~ents. 665 F.2d 1153 (D.C. Cir. 1981) ~f~Bondjj). 

In Bond, the FAA, responding to the crash of American Airlines 

DC-10 Flight 191 and the ensuing investi~ation, attempted to 

~ r o h i ~ ~ t  the entry of DC-10 aircraft from Chicago Convention 

Parties,=’ even though the government concerned certified the 

DC-10s as safe and airworthy.~/ Id, at 1155-1156. The 

~d~~nistrator of the FAA deter~ined that such action was in the 

interest of public safety, Id, at 1155. British Caledonian 

Airways ~hallenged SFAR 40 as a violation of the Chicago 

~onventio~ and the U.S.  bilateral agreement with the United 

K i ~ ~ d u ~  and, hence, a vio~ation of Section 1102, at 1163, 

The Bond court agreed with British Caledonian Airways and 

uv~rturned the FAA action, The Court held that because the FAA 

did nut challenge the other Chicago Convention Parties‘ ~inimum 

standards of airworthiness, it had no authority, under the 

Chicago Convention, to prohibit the entry of the DC-10s. at 

- ”’ Special Federal Aviation Regulation No. 40 ~ I f S F ~  40fj~ 
~ r o ~ ~ ~ i t e d  the operation within U . S .  airspace of all foreign- 
registered DC-10 aircraft. 

- Article 33 of the Chicago Convention stated: 

Certificates of airworthiness and certificates 
of ~o~petency and licenses issued or rendered 
valid by the contracting State in which the 
aircraft is registered, shall be recognized by 
the other contracting States, provided that 
the re~uirements under which such certificates 
or licenses were issued or rendered valid are 
equal to or above the minimum standards which 
may be established from time to time pursuant 
to this Convention. 

Id, at 1160. 
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1162. Further, the court held that the FAA violated the 

bilateral agree~ents because it denied entry of non-U,S, 

registered aircraft for reasons other than those specified in the 

bilateral agreements.~/ Thereforel the court held that the FAA 

had violated its statutory obligation to act Itconsistently with 

any u~~igatiun assumed by the United States in any treaty, 

~ ~ ~ v ~ n t i o ~  or agree~ent-ll Id. at 1168. 

The Bond precedent reinforces the futi~ity of the 

~ ~ ~ a r t ~ ~ ~ t ~ s  unilateral effort to alter the liability regime of 

the ~ a r ~ a w  ~unvention. The ~ e ~ a r t ~ e n t  cannot lawfully take 

action, by regulation or other~isel which would violate the 

i~ter~~tiunal u~ligations of the United States, 

is destined tu be struck down in the courts. 

Any such action 

- 301 Id, at 1164. The court noted that the bilateral 
a ~ r ~ ~ ~ e n t s  allo~ed the United States to revoke ~erti€ic~tion of a 
~ignatury~s aircraft for one of the three reasons stated in the 
~ ~ r ~ ~ ~ ~ n t *  The FAA violated the bilateral agree~ents because it 
did nut speci€ically state which existing U.S. law the foreign 
carrier violated or which ~ i n i ~ u ~  safety standard the signatory 
par ty  failed to meet. 
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ANNEX C 



A ~ E X  C 

I I ~ ~ ~ U ~ ~ C T I O ~  

~ h r o u ~ h  Order 96-10-7, the ~epart~ent seeks to buotstrap a 

series of tentative, vuluntary agree~ents among United States and 

foreign air carriers that would provide air travellers with 

s~gni€i~ant relief from the unconscionably low liability 

~rute~tion~ ~rovided by the ~arsaw ~ o n v e n t ~ o ~  into a rule of 

general ~~~licability whose scope and effect is far beyond that 

~ u n t e ~ ~ l a t ~ d  by the parties who negotiated those agreements* 

add~t~un tu endangering the ~~~igantic step" these agree~e~ts 

represent in achieving voluntar~ly the impurtant policy goals the 

United States has been unable to achieve d~plomat~c~lly, the 

~ ~ ~ a r t ~ e n t ~ s  Order disregards the language of its own ~uthori~ing 

statute, 49 U I S , C ,  S 41301, et sea., violates the Administrative 

Procedure Act ~ ~ ~ A ~ A ~ ~ ~ ,  5 U , S , C ,  s 551, et sea., and ignores a 
host of additional procedural protections required by Congress 

where, as here, an agency seeks to promulgate rules of general 

a ~ p ~ i ~ a ~ i ~ ~ t y  and future effect, IATA therefore believes that 

the ~epart~ent should withdraw its i~l-conceived conditio~s, 

approve and i ~ ~ u n i ~ e  the IIA and MIA as not adverse to the public 

interest, and underta~e or encourage the a~pr~priate governmental 

entities tu undertake such admi~istrative, legislative or 

d i ~ ~ u ~ a t i c  action as it deems necessary to enhance the security 

pruvided tu internatio~al air travelers by these agree~ents* 

In 
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11. THE D E ~ ~ T ~ E ~ T ~ ~  P R ~ F ~ S E D  C ~ ~ ~ ~ T ~ O N ~  ON TEE IATA 
A ~ ~ ~ E M E ~ T S  ~ O N ~ T I T ~ T ~  AN ~ 3 ~ T ~ ~  AND CAPRICI~US A 3 ~ S ~  
OF ITS ~ ~ ~ E E ~ E N T  APPROVA~ A U T H ~ ~ ~ T Y .  

A. Under The Code's Deregulatory   and ate^ The 
DOT Must ~ppruve A s  Filed Air Carrier 
A ~ ~ e e ~ e ~ t s  That It Finds Mot To Be Adverse To 
The Public Interest. 

Congress has clearly defined -- and confined -- the scope of 
the DUTfs authority in revie~ing air carrier agreem~nts: 

The Secretary of ~rans~ortation shall approve 
an agreement , . referred to in subsection 
(a) of this Section when the Secretary finds 
it is not adverse to the public interest and 
is not in violation of this part, 

4 9  U , S . C .  413~9~b) (em~hasis added)~~' By so limiting the 

DUTrs a~ree~ent approval authorityf Congress pays ~~propriate 

deference to, and  encourage^, air carrier cooperative initiatives 

that respond to changing market and other e~onomic and social 

~ i r ~ ~ ~ s t a n ~ e ~ *  It has thus rec~gnized that solutio~s to matters 

of c u ~ ~ o ~  concern to U.S.  and foreign air carriers and to the 

passengers they serve  ma^ best be developed and i ~ p ~ e ~ e ~ t e d  by 

i ~ d ~ ~ t r ~  partici~antsf rather than throug~ gover~ment regulation* 

a, e-q. ,  Code Section 40101. 

The instant IIA and MIA Agreements are singular examples of 

air carrier initiatives responsive to important concerns 

affecting the traveling public and the industry, and demonstrate 

- 'I The statute also instructs as to  articular 
~ ~ r ~ ~ ~ ~ t a ~ ~ ~ ~  where the Secretary must disa~prove an agree~ent or 
request for discussion authority. In 
a ~ ~ r ~ v ~ n g  IATArs initial request for discussio~ author it^ leading 
to the instant agreements, the ~epartment a~knowl~d~ed the 
i~~urtant public benefits to be achieved from the uniform regime 
expected tu arise from those discussio~s* Order 95-2-44 at 1-2 
(Feb, 22, 1995) .  

49 U,S.C.  41309 (b) (1) & ( 2 )  
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the merit of the approach reflected in Section 4 1 ~ 0 ~ ~ b ~ ~  That 

Section makes no provision f o r  conditioning authority where the 

~ ~ ~ a r t ~ e n t  has found that agree~ents, as submitted, are in the 

public interest. Such conditioning, as will be discussed below, 

would constitute nothing more than "back doorBB regulation in 

violat~on of the APA, other statutory procedural protections, and 

various ~x~cutive Orders applicable to rule~aking. Most 

€ ~ ~ d ~ ~ ~ n t a l l ~ ,  the very threat of such agency regulatory 

~~cunditioning~~ -- if it were lawful -- would have a chilling 
effect on air carrier cooperative initiatives and would under~ine 

the dereg~latury policy reflected in the Code which looks to the 

~ ~ d u s t r ~  f o r  effective, efficient solutions to industry ~roblems 

wherever possible. 

B, The DUT's F i ~ d i ~ ~  That The IIA And MIA Are 
Not Adverse To The Public Interest Requires 
A ~ ~ r ~ v ~ l  Qf The A ~ ~ e e ~ e n t s  As Filed, 

Order 96-10-7 explicitly -- and in  lowing terms -- finds 
that the IIA and MIA, as filed, are not adverse to the public 
interest: 

With their provision of the worldwide waiver 
of the ~arsaw passenger liability limits, the 
agree~ents have made a gigantic step toward 
creating an inter~ational l~abil~ty regime 
under which carriers properly accept 
liab~lity for death or injuries of passengers 
u t i l ~ ~ i ~ g  their services. 
passengers suffer decades of litigatio~ in 
efforts to establish the ~~wil€ul  isc conduct^^ 
which was required under the ~arsaw 
~onv~ntion for passengers to recover 
reasonable damages. Mor~over, by providing 
for coverage of this liability under the 
carriers' liability insurance, the costly 
double coverage of the previously considered 
supple~ental compensation plan will be 

No longer must 
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avoided, Clearly, therefore, these 
agreements are not adverse to the public 
interest 

Order 96-10-7 at 8-9 (Oct. 7, 1996) .  With such a €inding, the 

plain l a n ~ u ~ ~ e  of Code Section 4 1 3 0 9 ( ~ ~  mandates that the 

~ ~ ~ ~ r t ~ ~ ~ t  approve the ~ g r e e ~ e ~ t s  without conditions.~/ 

  ow ever, despite the finding and the clear statutory 

c u ~ ~ a ~ d ~  the Department attempts to use its approval power to 

alter dra~atical~y substa~tive terms of the agreem~nts~' and to 

- 21 If the DOT had found that the agreements were not 
consistent with the public interest, it would have been com~elled 
to disa~prove them. In that situation, it would have been 
~~prupriate for the DOT to propose ~~conditions~~ by way of 
~uidance to the submitting carriers on the changes and terms 
which would make the agre~ments acceptable to the DOT under the 
public interest criteria. Thus, to this extent, some courts have 
recu~nized agency ~fcondit~oningll authority under Section 412 of 
the Federal Aviation Act ~I'F~~'), 49 U I S . C ,  App. 1382 ,the 
predecessor to Code Section 4 1 ~ 0 9 ~ b ~ .  ~owev~r, as one court has 
noted, even those instances have pri~arily been limited to 
situations where "the Board exercised a line item veto over the 
~ruvisions of the agreeme~t and left the parties with the choice 
of accepting the Board's decision, redrafting and resu~mittin~ 
the a~ree~ents for Board approval, or appealing the Board's 
decision," pr public Airlines, Inc, v. CAB, 756 F,2d 1304, 1315 
(8th Cir, 1985)  upholding right of Civil Aeronautics Board to 
sever certain anticompetitive provisions from ~ark~ting 
a g ~ e e ~ e n t s ~ ~  see also ~ational Air Carrier Ass'n vI CAB, 436 F12d 
185, 190 (D.C. Cir. 1970)  upholding right of CAB to grant 
limited, interim ap~roval to fare a~reements pendi~g further 
i~vestigation); ~ c ~ a n u s  v. CAB, 286 F.2d 414, 419 (2d Cir*)p 
cert, denied, 366 U.S,  928, 978 ~ 1 9 6 1 ~   upholding right of CAB to 
~~~ondition its approva~ on the incorporation of certain 
a~e~dments~I). 
~ ~ ~ o ~ d i t i o n s ~ ~  ap~roach the funda~ental changes to a voluntary 
a ~ r ~ e ~ e n t  contemplated by Order 96-7-10. 

Thus, the Department would amend the Agreements to 
require that carriers operating to or from the United States act 
as facto insurers by a~suming liability for any interline 
carriers who remain beyond the reach of the ~ep~rt~entps broad 
order, Order 96-10-7 at 9-10, The ~epartment also seeks to 
impose ~~ilaterally a fifth basis for ~arsaw jurisdiction by 

In none of those instances, however, did the 

- 31 

~continued.=.~ 
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make the re~uire~ents of the agreements (as rewritten by the 

~ ~ ~ a r t m e n t ~  legally binding on U-S. and foreign air carriers 

u~erating tu and from the United States1%/ 

t~ntativ~ly approving agree~ents found to be in the public 

interest as required by law, Order 96-10-7 reflects an abuse of 

the ~e~art~entfs agreement approval authority by refusinq 

a~~ruvals unless the agree~ent~ are amended to incorporate 

~ ~ ~ a r t ~ e n t  initiatives which properly should be addressed in 

general ru~e~a~ing* 

Thus, rather than 

The ~epart~entf~ failure to comprehend that the IIA and MIA 

actually do em~ody the best -- and only realistic -- opportunity 
to effect significant, long-awaited changes to the ~ a r s a ~  

lia~~lity regime can only be regretted, 

co~ditiuns are withdrawn and the consensus previously achieved 

amonq the air carrier si~natories is restored, the De~artment 

will have destroyed this remarkable cooperative effort by the industry.~/ 

Unless the proposed 

21 [ I continued~ 
pru~using a series of alternatives intended to guarantee access 
tu U . S .  courts or to penalize those carriers who refuse to 
submit. Id. at 13-17. 

public interest to adopt the conditions outlined in this order to 
be attached to all U , S .  air carrier certificates, foreign air 
carrier permits, and a l l  other outstanding, or future, authority 
to operate in air transportation  including exem~tion 
a~thority~ . Order 96-10-7 at 16. 

- 4 1  The ~epartment tentatively finds that "it is in the 

- The ~epartment itself recognized the practical limits 
of the United Statesf ability to unilaterally impose a worldwide 
alteration of the ~ a r ~ a w  Convention~s liability limits in its 
orders granting antitrust  unity to IATA: "A final alternative 
would be fur the United States to unilaterally establish a regime 
that all carriers operating to the United States would have to 

~continued-* . )  
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~ t a t e ~ e ~ t  of general or particular applica~ility and future 

effect designed to implement, interpret or prescribe law or 

policy I . I B  5 U,S .C .  S 551(4). The Department,s Show Cause 

Order, imp~~ing dramatic revisions to a liability regime 

previu~~ly settled by agreement, clearly falls with~n the 

defi~itiun of a @*ruleBB under the APA. A s  such, the ~epart~ent is 

required to co~ply with the procedures set forth in 5 U , S , C .  S 

553, ~ ~ ~ ~ u d i n ~  p~blication of general notice of proposed 

rule~aking in the Federal Reqister, and providing opportunity to 

participate in the rulemaking. 5 U I S . C .  S 553(b) & (6). The 

~epart~ent~s failure to provide such a full and fair notice to 

interested parties outside the Department~s service list, 

~ n ~ d e ~ ~ a t e  opport~nity to participate afforded by the 

and the 

( - I I ~ontinued) 
abide by- This approach, ho~ever, could engender such 
s ~ ~ n ~ f i ~ a n t  oppositio~ from our trading partners that our ability 
tu i ~ ~ l ~ ~ e n t  the plan  nila ate rally could very well be 
jeu~ardi~ed~~B Order 95-2-44 (Feb. 22, 1995). See also Order 96- 
1-25 (Jan, 23, 1996) ~II~e recogni~e, altho~gh regretfully? that 
it may not be possible to reach unani~ity on an agree~ent for 
~~urld~ide application= The absence of unanimity, or even a large 
~ ~ u r ~ d ~ i d e  ~on~ensus for areas other than to or from the U , S , ,  
should nut, however, deter the efforts to achieve the maxi mu^ 
U - S ,  and foreign carrier part~cipatio~ in the develop~ent of a 
single lia~ility regime that conforms to the  department,^ 
 guideline^ to be applicable to and from the United States,"). 
The ~ ~ p ~ r t ~ e n t f s  abrupt decision to abandun its earlier 
r ~ ~ u g ~ i t i o ~  of the limitat~ons inherent in proceeding through 
~ e ~ u t ~ a t e d  a~reement will destroy the progress made through the 
IIA and MIA and result in the very failure the Depart~ent 
predicted. 
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~ e ~ a r t ~ e n t ~ s  abrupt conversion of approval of these voluntary air 

carrier agreements into an affirmative exercise of rule~aking 

power , render the Order invalid. 

While an agency is afforded considerab~e discretion in 

d~ter~i~ing whether to proceed by rulemaking or adjudication, 

failure to provide the procedural protections required by the APA 

may co~~titute an abuse of discretion or a violatio~ of the Act. 

See NLRB v. Bell Aerospace Co., 416 U , S .  267, 295, 94 S ,  Ct. 

1157, 40 L. Ed12d 137 (1974~~ see also ~ L R ~  v, ~yman-Gordon Co,, 

394 U . S ,  759, 764, 89 S ,  Ct, 1426, 22 L. Ed.2d 709 (1969~ (@@The 

~ul~-~aking provisions of the Act . . were designed to assure 
fairness and mature consideration of rules of general 

appli~a~ilit~,ll~ (plurality o p i ~ i o ~ ~ .  Courts have not hesitated 

tu overtur~ agency orders that cunstituted substantive ru~emaking 

~ r ~ t h o ~ t  the due process protections afforded by Section 553 of 

the APA. In Alaska v. DOT, 868 F,2d 441 (D.C. Cir. 1989), for 

example, t~enty-~eve~ states challenged two Department orders 

exem~t~ng certain air travel surcharges from valid~y-pro~ulgated 

re~~lations re~uiring all advertising for air travel tu state the 

full price for  the trip, The D.C. Circuit determined that the 

~ e p ~ r t ~ e n t ~ s  exempt~ons w e r e  u~la~ful because they amounted to 

le~islative or substant~ve' rather than adjudicative or 

interpretiv~, rules, and failed to comply with the notice-and- 

~ u m ~ e ~ t  procedures of Section 553, Id, at 445. 
Here, the DOT'S Show Cause Order would, inter alia, amend 

~ ~ ~ ~ l a t i u n s  now published in 14 C.F.R. Part 203 relating to 
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adherence to the Montreal Agreement by requiring mandatory 

adherence by U.S.  and foreign carriers serving the U . S ,  to 

the I I A ~ ~ ~ A  as conditioned. O~inion, at 10-11, This act alone 

de~on~trates that the Order unlawfully intrudes on substantive, 

legislative rules. 

tu the same procedures used to adopt those rules. 

r u l e  repudiates or is irreconcilable with [a prior legislative 

r u l e ] ,  the second rule must be an amendment of the first and, of 

course ,  an amend~ent to a legislative rule must itself be 

legislative. ' W  

Ass'n v. Sullivan, 979 F.2d 227, 235 (D.C. Cir. 1992) (citation 

o~itted)* See also American  ini in^ Conqress v, Mine Safetv & 

Health Admin., 995 F-2d 1106, 1109 (D.C. Cir. 1993); Alaska vI 

DOT, 868 F.2d at 446-47; ~ o ~ e m a ~ e r s  North Shore, Inc ,  v. Bowen, 

832 F.2d 408, 412 (7th Cir. 1987). 

Any amendments to those rules must be subject 

Ir\If a second 

National Family ~lannin~ & Re~roductive Health 

The CAB pro~ulgated Part 203 16 years after its FAA Section 

412 a ~ ~ r o v a ~  of the Montreal Agreement, primarily to ensure that 

new carriers formed in the wake of the Airline Reregulation Act 

of 1978 would adhere to the increased limits of liability 

~rovide~ by the  agreement.^/ Prior to deregulation, all 

- 47 Fed. Reg. 25019 (June 9 ,  1982) (notice of 
proposed rulemaking); 48 Fed. Reg, 8042 (Feb, 25, 1983) (final 
rule). 
rule requiring adherence to the Montrea~ Agreeme~t when it issued 
its final rule requ~ring carriers t o  maintai~ minimum accident 
lia~ility insurance coverage, 4 6  Fed. Reg. 52572, 52577 (Uct. 
27, 1981). In addressing object~ons to the accident insurance 
rule, the Board noted that "in the past [the Board] has used 
in€ormal ru~ema~ing procedures to amend foreign air carriers' 
permits when adopting a rule of general appl~cability. 

The CAB first signalled its intention to promul~ate a 

The Board 
~continued* - .) 
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carriers operating to or from the United States abided by the 

Nontreal Agreement either as voluntary signatories or as a 

~on~ition of their permits issued in accordance with FAA Section 

402-1’ Yet, despite the fact that virtually all affected 

persons were already abiding by the Agreement (and, therefore, 

the proposed rule), the CAB provided full notice and comment 

proceedings, includin~ pu~li~ation of notice in the Federal 

Resister and a two-month period fo r  co~~ents. 

history, the ~epart~entfs decision to bootstrap a~end~ent of Part 

203 into approval of the ~ ~ A ~ ~ ~ A  Agreements, w ~ ~ h o u t  proper 

p ~ ~ l ~ s h e d  notice, and with a comment period less than half the 

length of that provided when Part 203 was originally pro~ulgated, 

~unstitutes a serious abuse of discretion and a clear violation 

of the APA. 

In light of this 

Further, Order 96-10-7 i~properly purports to accept 

~ o ~ p ~ i a n c e  with its terms as co~~liance with a host of other 

reg~lations promulgated after notice and c o ~ e n t - ~ /  “[A]n 

e ~continued~ 
thus has the authority to use rule~a~ing procedures to adopt this 
rule and to apply it to foreign air carriers.” 46 Fed, Reg. at 
5 2 5 7 6 ,  

- 71 47 Fed. Reg, 25019 ~June 9, 1982) .  

- See 14 C.F,R, S 201.7(e) ,  57 Fed, Reg. 38765 (Aug. 27, 
1992) ~requirin~ adherence to Montre~l Agree~ent as general 
certificate condition); 14 C.F.R. S 2 0 4 . 3 ( ~ ) ,  57 Fed, Reg, 38766 
(Aug. 27, 1992)  ~requir~ng signed counterpart of Agree~ent as 
part of application for new certificate or commuter air carrier 
a~thority); 14 C.F.R. 205.6, 57 Fed. Reg. 40100, 40101 
(Sept. 2, 1992)    prohibiting insurance policy exclusion of 
lia~ilit~ assumed by carrier under Montreal Agree~ent); 14 C,F,R, 
208-11, 48 Fed, Reg. 8048 (Feb. 25, 1983)  (filing requirements 

~continued.**) 
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agency issuing a legislative rule is bound by the rule until that 

rule is amended or revoked," ~ational Family ~lannin~, 979 F.2d 

at 234, The Department,s intention to  amend'@ all these rules 

t h r ~ u ~ h  an implicit, across-the-board exemption provides a strong 

signal that it has chosen inade~~ate procedures for i~~lementing 

the changes proposed by Order 96-10-7. American o in in^ 
Cunqress, 995 F.2d at 1109; Alaska v, DOT, 868 F.2d at 446-47. 

In addition, the ~epartment,s sub silentio amendment of 

these rules ~ithout proper published notice has denied other 

interested persons who may be adversely affected the opportunity 

( I I . continued) 
f o r  adherence to ~ontreal Agreement); 14 C.F.R. S 211.20(t~, 49 
Fed. Regl 33439 (Augl 23, 1984) (three executed copies of 
Agreement required for application for foreign air carrier permit 
or transfer); 14 C.F.R, S 212.11, 48 Fed. Reg. 8049 (Feb, 25, 
1983) 
air charter permit); 14 C,F.R. S 213.7, 48 Fed. Reg, 8050 
(Feb. 25, 1983) (requiring adherence to Agreement as condition 
for foreign ~cheduled air travel  permit^; 14 C.F.R. S 21~.4(b~, 
53 Fed. Reg. 17923 ~ ~ a y  19, 1988)  requiring copy of Agreement 
executed in proposed name with each a~~lication for change or 
name or  use of trade n a ~ e ~ ;  14 C.F.R. S 221-38 (h) & (j), 30 Fed, 
Reg- 9439 (July 29, 1965) (re~uiring stateme~t in all tariffs of 
~ih~ther carrier has elected to waive limits of ~arsaw 
c on vent ion^; 14 C,F,R. S 221,175, 36 Fed. Reg. 22229 (Nov. 23, 
1971) (prescribi~g notice of limited liability on passenger 
tickets); 14 C,F.R. S 221.176, 36 Fed. Reg. 22229 (Nov. 23, 1971) 
 prescribing alternative consolidated notice); 14 C.F.R. S 
29~~3(d) , 46 Fed, Reg, 52591 (Uct. 27, 1981) (re~uiring signed 
Agree~ent of Canadian charter air taxi ~perators), 14 C.F,R, S 
29~*22(a) (2) , 46 Fed, Regl 52591 (Uct. 27, 1981) (re~uiring 
filing of signed Agreement where Canadian charter air taxi 
operators seeks change of name); 14 C.F,R. S 298.3(a~ ( 5 1 ,  48 Fed. 
Regl 8051 (Feb, 25, 1983)   requiring signed Agreement for 
~lassific~tion as @@air taxi operatorll~ ; 14 C.F,R. S 298.11(b~ , 40 
Fed, Reg. 42888 (Sept, 18, 1975) (excepting re~uire~ent of 
~u~pliance with Agreement from exemptions for air taxi operators 
and ~ o ~ ~ ~ t e r  air carriers); 14 C.F,R. S 298.21(c) (41, 48 Fed, 
Reg, 25023 (Feb, 25, 1983) ~ r e ~ u i r ~ ~ g  signed Agreement in 
registration filing for certain air taxi opera tors^. 

(re~uiring adherence to Agreement as condition for foreign 
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to ~artici~ate in these p~oceedings* 

~ r u d ~ c ~ n q  N. Am.. Inc, v FERC, 881 F.2d 193, 199 (5th Cir, 1989) 

(failure to p ~ ~ l i s h  Federal Reqister notice denied non-parties 

o ~ ~ o r t ~ n i t ~  to  participate^. Fur example, the ~epartment'~ 

ma~dato~y re~~irement of ~aiver of the limits of the ~arsaw 

~onv~ntiun~ as ~odified by the Montreal Agreement, is likely tu 

impact the market €or aviation accident insuran~e~ 

insurance co~~anies and other interested persons, who actively 

~articipated in the ~epar~ment~s initial pru~ulgation of minimum 

insurance re~~irement~, see 46 Fed, Reg. 52572 ~~~N~meruus well- 

reasoned and helpful co~m~nts were received from the insurance 

~ n ~ u ~ t r y ,  U.S.  and foreign air carriers,  any air taxi operators, 

~ u n g r e s ~ ~ e n ~  other parts of the Federal govern~ent, and several 

State ~overnment agencies.~~~, will be denied a fair opport~nity 

to ~~rticipate in the most far-rea~hing revision of the aviation 

l ~ a ~ ~ l i t y  regime since t h e  ~ a r ~ a w  ~unvention. 

failure to provide that notice and opportunity to be heard is in 

clear violati~n of Section 553 of the APA. 

See Mobile ~x~loration & 

Yet, 

The ~ e p a r t ~ e ~ t ' ~  

The ~epart~ent also proposes to force all carriers uperat~ng 

to, from and ~ithin the United States tu parti~ipate in the 

a ~ r ~ ~ ~ ~ n t s  as cond~tioned. Order at 10. This action would 

compel air carriers in foreign air transportatiun to amend their 

tariffs to c o ~ ~ l y  with the DOT'S directive. In other words, this 

DOT action cun~tit~tes a form of tariff prescr~~ti~n that exceeds 

the ~ e ~ a r t ~ e n t ~ s  statutor~ a~thority. 
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Unless issues of discrimination are properly raised, the 

~ ~ ~ a r t m e n t ~ s  authority over tariffs in foreign air transportation 

is limited to s~~pension, cancellat~on or rejection and does 

include the power of prescription. Code Sections 41507 and 

41509. And even the Department's limited authority over foreign 

air carrier tariffs is subject to Pre~idential review in 

r~~o~nition of the inherent foreign relations sensitivity of any 

actions taken in this area, particularly in light of the n~merous 

and differing undertakings entered into by the United States on 

the scope of governmental authority over tariffs filed by 

design~ted carriers in the various bilateral air transport 

a ~ r ~ ~ ~ ~ ~ t s = ~ /  See Code Section 41509 (f) . 
To the extent that the ~epartment has relied upon its 

a~thority to order changes in foreign air tariffs to address 

di~~ri~inatory practices, it has focused only on the prospect of 

meeting possible changes in foreign liability laws on a I'most 

favored passenger" basis, See Order at 11, Thus, Order 96-10-7 

I~tentative~yff proposes to "require that all tariffs, contracts of 

carriage or other, similar pruvisions applied by any carrier, in 

any j~risdiction~ to the extent any such prov~sion would be more 

favorable to its passengers with respect to recoveries would be 

mure favorable to its passengers with respect to recoveries for 

passenger deaths and injuries under the ~arsaw  onv vent ion system 

- '/ Fur example, under bilateral air transport agreements 
having ~Icountry of origin" or  double disapproval~I tariff 
pruvisions' the DOT'S Order could not lawfully be implemented 
wit~out the prior consent of the designated foreign air carrier's 
~ o v ~ r n m ~ n t ~  
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than the provisions of the IATA and ATA agreements~ as 

~und~tiuned by the ~epartment's approval order, shall apply 

equally to all passengers on services to and from the United 

States." Order at 11. But even here the Order fails to comply 

with the re~uirements of Code. 

Under Code Section 41507, the ~epartment may change a 

~la~~ification~ rule or practice affecting the price or value of 

the transportation prov~ded upon a finding that the 

~lass~€ication, rule or practice "is or will be unreasonably 

d~s~r~~inatory.Il 49 U.S.C. S 41507~a~. ~ o ~ e v e r ~  the Secretary 

must provide notice and an opportunity for a hearing. 

S 4 1 5 ~ ~ ( b ~ *  A s  explained supra the notice and opportunity 

provided by the Order are plainly inade~uate* 

49 U,S .C ,  

Further, under Code Section 41310, which is relied upon by 

the ~epartment in justifying its proposed re~riting of tariffs, 

see Order at 11, prior to undertaking any action against alleged 
dis~r~~~natory activity, the ~epart~ent is required not only to 

provide  reasonable notice" and an opportunity to be heard, but 

also to solicit the views of the Secretary of Co~~erce, Secretary 

of State and the United States Trade Representative. 49 U.S,C.  

4 1 ~ 1 ~ ~ d ~  ( 2 ) .  The Code also conte~plates that the primary focus 

of cu~~laints of discriminatory practice will be on anti- 

~u~petitive measures, For example, Code Section 41310~~) 

autho~i~es the Secretary to take action against an  unjustifiable 

or ~~rea~onable discriminatory~ predatory or anti-competitive 

practice against an air carrier" or an llunjustifiable or 

I 
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~ ~ r e ~ s o ~ a b l e  restriction on access of an a i r  carrier to a foreign 

market." None of these statutory provisions contemplates the 

broad re~riting of tariffs to achieve public policy goals 

~ ~ d ~ r t a k e n  by the Order. Even if they did, the ~epartment has 

failed to provide reasonable notice and opportunity to be heard, 

and to solicit the views of the Secretary of ~ommerce and United 

States Trade Re~resentative as required by statute, 

Lastly, Code Section ~ 1 3 1 ~ ~ b ~  cont~mplates that the primar~ 

~ethud to avoid discrimin~tion is through diplomatic channels. 

Under that Section, in addressing a discriminatory charge imposed 

by a foreign entity, the first course of action required by 

statute is for the Secretaries of Transportation and State "to 

begin ne~otiations with the appropriate government to end the 

d~scri~ination~~~ The ~epartment, however, has taken it upon 

itself to forego diplomatic resolution of the problems inherent 

in the current ~iability scheme and to take unilateral action. 

In so doing, the ~epartment violates the letter and the spirit of 

the statute and fails to heed its own prior re~ognition of the 

foreign relations implications of its actions, See supra, note 

5 .  

In i~noring the r~~uirements of Section 5 5 3  of the APA, the 

~ e ~ a r t ~ e n t  also improperly bypasses a number of requirements 

 dated by statute or Executive Order to ensure the appropriate 

exercise of the ~epartment's r u ~ e m ~ ~ ~ n g  author~ty, including: 
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8 Executive Order 12,866, 3 C.F.R. S 199 (1993), which 
requires the Repartment to (i) make a "reasoned 
determination'l that the benefits of the proposed rule 
justify its costs, id, l ( b )  (6) ; (ii)  i identify and 
assess available alternatives~~ to the proposed rule, 
id. I ( b )  ( 3 ) ;  (iii] base the proposed rule on @@the 
best reasonably obtainable scientific, technical [and] 
economic11 information, id, 1 (b) (7) ; and (iv) "tailor" 
the proposed rule "to impose the least burden on 
society, including individuals, businesses of differing 
sizes, and other entities (including small communities 
and governmental entities] , consistent with obtaining 
the regulatory objectives I . . .Iw id. l(b] (11). 

8 Executive Order 12,630, 3 C.F.R. S 554 (1988 Comp.), 
which directs agencies to anticipate the obligations 
im~osed by the Just Compen~ation Clause of the Fifth 
Amendment; 

c The Regulatory Flexibility Act, 5 U.S.C. S 601 et seq., 
which requires the Repartment to prepare an initial 
regulatory flexibility analysis that contains lea 
description of any significant alternatives to the 
prop~sed rule which accomplish the stated objectives of 
applicable statutes and which minimize any ~i~nificant 
economic impact of the proposed rule on small 
entities." 5 U.S.C. S 603(c). 

The ~aperwork  eduction Act, 44 U.S.C. S 3501, et sea,, 
requires the ~epartment to review the 
information-collection re~uirements in a proposed rule 
and submit those requirements to OMB for comment and 
approval. 

The Repartment,s use of Order 96-10-7 to impose broad rules 

on carriers impermissibly evades these important requirements, 

~ ~ ~ l u d i ~ g  full public scrutiny of the ramifications of its 

actions e 

carrier o~erating to or from the United States to hold a permit 

issued by the Repartment. Under Code Section 41304(a], "Cajfter 
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notice and an opportunity for a hearing, the Secretary may amend, 

modify, suspend or revoke the permit if the Secretary finds the 

actiun to be in the public interest," ~ot~ith~tanding these 

Congressionally-mandated procedural r~~uirementsI the ~epartment 

a ~ ~ ~ r e n t l y  seeks to turn the instant Section 41309 agreement 

approva~ pro~eeding into a Section 41304 permit modification 

proceedi~g i~pacting every carrier that currently holds, or may 

hold in the future, a foreign air carrier permit, See Order at 

10-11, 16. 

IATA sub~its that the de facto initiation of permit 

modificatio~ proceedings in response to IATA's application does 

not satisfy the notice and hearing re~uirements of Section 

4 1 3 ~ 4 ~ a ~ .  

Rule 1 7 ~ 1 ~ ~ ~  to initiate a permit modification proceeding. Thus, 

the ~ e p a r t ~ e n t ~ ~  use of Order 96-10-7 to initiate a modification 

No foreign air carrier has filed an ap~lication under 

pru~eedin~ affecting every carrier hold in^ a foreign air carrier 
permit, regardless of whether or to what degree the carrier 

partici~ated in the IATA agreement d~scussions or concurs in the 

a~ree~ents, creates a level of surprise that suggests that the 

~epartment~s actions are fundamentally unfair, See, e.q, I 

~ u r t ~ ~ e s t  Tissue Ctr. v. Shalala, 1 F.3d 522, 530  n.8 (7th Cir, 

1993) 

a petition for review of an agency rule, he first must be put on 

fair notice that the rule in question is appli~able to him."). 

Such carriers have been placed in the position of having to 

(rr3~fore any litigant reasonably can be expected to present 

familiarize the~selves with the complex and important issues 
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presented by IATA's proposed agree~ents and the ~epartment/s 

Order in a relatively short period of time or risk foregoing any 

o~~ortunity to be heard at all. 

Further, the Department/s approach appears to have 

foreclosed a nu~ber of other procedural ~rotections generally 

available in a permit modification proceeding, including the 

right to petition for an oral presentation, Rule 1712; the 

t~~ent~-ei~ht day period usually provided for filing answers, Rule 

~~~~~c~~ and the consideration by the Department of alternative 

pru~edural ~echanisms leading to the issuance of an order 

e~ta~lishing further procedures, Rule 1750. 

The Department/s approach to permit ~odif~cation is similar 

to that rejected by the United States Supreme Court in CAB v, 

Delta Air Lines, Inc., 367 U.S.  316, 81 S .  Ct, 1611, 6 L. Ed, 869 

(1961). 

necessity issued under FAA Section 401 after that certificate had 

gone into effect based upon the Board's general reservation of 

the right to consider issues raised in pending petitions for 

~ecunsideration after issuance of the certificate. The Court, 

There, the CAB sought to modify a certificate of public 

noting "that Congress was vitally concerned" with providing 

carriers with certainty in their operations once commenced, 

stated that 

to the extent there are uncertainties over 
the Board's power to alter effective 
certificates, there is an identif~able 
con~ressional intent that these un~ertainties 
be resolved in favor of the certificated 
carrier and that the specific ~nstructions 
set out in the statute should not be modified 
by resort to such genera~ities as 
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 administrative flexibility~~ and  implied 
powers. 

367 U . S .  at 3 2 5 ,  

The ~epartment,s effort to undertake wholesale amendment of 

foreign air carrier permits under the guise of a Section 41309 

agre~~ent approval similarly cannot pass muster. The approach 

~ ~ d e r t a k e ~  by the ~epartment is in conflict with the statute and 

its own procedural rules. And, as has been demonstrated above, 

the ~epart~e~tfs approach is also in conflict with the APA and 

the rule~akin~ procedures used in the past to secure full carrier 

c u ~ p l ~ a n ~ e  with voluntary efforts to overcome the limitations of 

the ~ a r ~ ~ w  ~unvention. 

~ U ~ ~ ~ U ~ ~ ~ ~  

The m e ~ ~ e r s  of IATA and the ~epartment share the same goal: 

tu achieve significant reform of the current worldwide aviation 

liability system that will provide critical relief to air 

disaster victims and their families while retaining the 

~ub~tantial benefits of the ~arsaw  onv vent ion. To achieve that 

goal, IATA has undertaken many months of negotiations resulting 

in the  gigantic step" of a voluntary ~orld~ide waiver of the 

~u~vention,s passenger liability limits, The ~epartment has a 

n ~ ~ b e r  of options available to it in forwarding this important 

public policy ~~jective: 

and en~ourage continued reform through voluntary agreements and 

intergovernmental channels, or it can attempt to apply the 

benefits of the agreements to n~n-signatory carriers through 

prucedures in accordance with law, 

it can approve the agreements before it 

What it cannot do is take a 
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procedure de~~gnated by statute to e n ~ o ~ r a g e  v o ~ ~ n t ~ r y  

~uu~eratiun and agree~ent and turn it into a r ~ l e ~ a ~ i n g  i ~ ~ u s ~ n g  

binding rules of law, Order 96-10-7 does just  that^ in violat~un 

of the Code, the APA, other statutes and E x e ~ ~ t ~ v e  Orders, and 

the ~ e ~ a r t ~ e n t ~ s  own precedent. 

- 19 - IATA - 1 0 / 2 ~ / ~ 6  



ANNEX D 



In Order 96-10-7, the ~epartment proposes to conditiun 

all foreign air carrier permits to require a "fifth 

e~uivalent benefit. Order 96-10-7 at 14 .I' 

This ~undition is presuma~l~ intended to equalize the 

pos~tions of non-U.S. and U - S .  carriers since the Order would 

impose the "fifth jurisdi~tionll on U . S I  carriers. Id. 

behalf of its foreign air carrier ~ e m ~ e r s ~  objects to these 

proposed conditions* IATA believes that courts will refuse 

to recognize an addit~onal basis of juri~d~ction in Article 

expressly added by an a m ~ ~ d ~ e n t  to the   on vent ion itself and 

will dismiss any claims grounded on a "fifth@@ juri~dictional 

basis for lack of subject matter jurisdict~on. Ac~ordingly, 

the ~epartment's ultra vires efforts to alter the 

~~risdictional re~uirement~ of the ~ a r ~ a w  Convention with 

- I' The ~ e p a r t ~ e n t ~ ~  Show Cause Order proposes a 
cu~ditiun re~uiring nun-U.S. carriers to submit to a fifth 
basis of juri~diction or to adopt one of four other 
alternatives aimed at providing redress for U.S.  
per~~nent residents under circumstanc~s where the Conventiun 
does not confer jurisdict~on. Order No. 96-10-7 at 13-16, 
The other four alternativ~s are even more burdensome than the 
pro~osed fifth basis of jurisdiction. 
chose to impose any of these alternatives, the carriers will 
object to such conditions as well. 

citizens and 

If the ~epartment 
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respect to U . S .  carriers would be futile, and the foundatio~ 

for i~posing alternative conditions on foreign air carriers 

is illusory. 

not only will passengers who rely on the fifth jurisdi~tional 

basis be denied any redress in court, but the vast majority 

If the Department insists on this condition, 

of U - S .  passengers whose concerns would be addressed fully by 

the proffered waivers of liability limits and defenses under 

the IIA and MIA will lose that admittedly IIgigant~~~~ benefit 

as carriers refuse to accept the D~T-revised agreement. 

The ~arsaw ~onventio~ limits jurisdiction over actions 

€or damages that fall ~ithin the scope of the  onv vent ion, 

Article 28(1) of the ~o~vention provides: 

An action for damages must be brought, at 
the option of the plaintiff, in the 
territory of one of the High ~o~tracting 
Parties, either before the court of the 
domicile of the carrier or of his 
principal place of business, or where he 
has a place of business through which the 
contract has been made, or before the 
court at the place of destination. 

These four bases of jurisdiction under the Convention operate 

as s~~st~ntive limitations on a U.S ,  court's power to 

adj~dicate a case. 

452 F,2d 798 <2d Cir. 1971). Thus, it is universall~ 

accepted by the U . S ,  courts that if a plaintiff's claim does 

not fall ~ithin one of these four categories, it will be 

Smith v, Canadian Pacific Airways, Ltd., 
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dismissed. See, e.q., Gayda v. LOT Polish Airlines, 7 0 2  F.2d 

424, 425 (2d Cir, 1983). 

A s  the ~ e ~ a r t m e ~ t  notes, the restrictions in Article 28 

have o~casio~ally barred U.S.  citizens who are injured while 

trav~ll~ng i~ter~ationally from bringing suit in U.S.  courts. 

For example, if a U . S I  citizen purchases a ticket overseas 

from a foreign carrier, and has an ultimate destination 

outside the United States, no U , S .  court may adjudicate her 

claim for redress. Order 96-10-7 at 13 & 1-1-16. 

In an effort to provide U - S .  citizens resort to U.S.  

courts in such circumstances, there have been, in fact, 

several unsuccessful attempts to amend the  onv vent ion by 

adding a fifth basis of jur~sdiction that would allow suit in 

the courts of the do~icile or permanent residence of the 

passenger, Id. The group of carriers ne~otiating the 

Agre~ments c~rrently before the ~e~artment (the IIA and ~ I A ~  

decided against a fifth basis of jurisdiction -- in part on 
the ground that the matter was one €or governments because 

Article 32 of the b on vent ion specifically precludes any 

e x ~ ~ ~ s i o n  of jurisdiction by a~reement.~’ Proposals to add 

- 21 Article 32  provides: 

Any clause contained in the contract and 
all special ~~reements entered into 
before the dama~e occurred by whi~h the 
parties purport to ~nfrin~e the rules 
laid down by this  onv vent ion, whether by 
deciding the law to be applied, or by 
alterins the rules as to jurisd~ction, 
shall be null and void (e~phasis added), 

~ATA-l0/24/96 
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the fifth basis of jurisdiction have been the subject of 

extensive negotiations concerning possible comprehensive 

a ~ ~ ~ d ~ e n t s  to the  onv vent ion itself, most notably in the 

~uat~~ala~~ontreal Protocols. 

Art, XI1 ~ 1 9 ~ 1 ~ . ~ /  Those negotiations have never borne 

fruit, largely because the U.S.  never became a party to the 

Protocols and they never became effective. 

successful inter-governmental negotiatio~~, the ~epart~ent's 

wish tu protect U , S ,  citizens' access to U.S.  courts through 

a #'fifth jurisdiction~~f whether i ~ p o ~ e d  by agreement or 

permit  condition^ cannot be realized. 

See ~ u a t ~ ~ a l a  City Protocol 

Absent further 

III. ~~~~~~~ 

The ~epart~ent now proposes to acco~plish by fiat what 

it has failed to achieve through negotiation or ~ersuasion. 

In its Show Cause Order, the ~~partment has instructed the 

carriers to accept a co~dition adding a fifth basis of 

j~risdi~tion per~itting suit in the do~icile or ~ermanent 

residence of the passenger or an equivalent alternative, 

~ ~ i t h u ~ t  a~~nding the Convention itself, 

16- 

is viewed as a new head of jur~sdiction or as a broader 

i~ter~retation of Article 2 3 ' s  third basis of jurisdiction 

(the place of business where the contract of carriage was 

Order 96-10-7 at 13- 

~hether this proposed additional basis of jurisdi~tion 

- 31 Addition of the fifth basis of jurisdiction was in 
the context of an unbreakable, relatively low, limit of 
carrier liability. 
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made), it is in derogation of Articles 28 and 3 2  and, it is 

~ ~ ~ ~ i t t e d ,  will not be accepted by the U - S ,  courts. 

This unavoidable conclusion derives from either of two 

related, but independently sufficient, legal principles. 

First, in order to entertain a claim under Article 17, a 

court must have both domestic subject matter jurisdiction and 

 international jurisdiction.11 Under the latter principle, a 

court -- even if otherwise possessed of the Dower to hear a 
claim under a state or federal law -- may not do so if it 
would be inconsistent with United StatesR treaty ~bligations~ 

As courts have repeatedly recognized, this principle 

categorically precludes adjudicating claims that do not 

c o ~ € u r ~  with one of the four heads of jurisdiction recognized 

in Article 2 8 ,  Starkly put, any other result would violate 

the ~onve~tion itself -- a result that cannot be avoided by 
  icon sent . 

Second, a cause of action for injury or property loss 

uccurr~ng on an international flight necessarily "arises out 

u€" the ~arsaw  onv vent ion. Stated differently, the 

  on vent ion occupies the field defined by Articles 17-19 and 

provides the sole basis on which claims arising out of this 

aspect of foreign commerce can be adj~dicated~ 

under u~iversally accepted principles, litiga~ts' purported 

consent to the expansion of subject matter jurisdiction is of 

no force or effect, the ~epartment's proposed condition or a 

Because, 
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coerced co~~itment to the fifth jurisdiction would be a legal 

nullity. 

Nor, it is submitted, can these fundamental principles 

be evaded by a creative construction of the four existing 

bases of jurisdiction provided in Article 28. 

~ o ~ t r ~ r y ~  courts have repeatedly and unifor~~y rejected all 

such efforts to expand jurisdiction contrary to the plain 

terms of Article 28 -- including such fictions as ~ ~ d e e ~ i n g ~ ~  a 

ticket to have been issued by a ticket office within the 

domicile of the affected passenger. 

To the 

Suits against foreign carriers brought pursuant to the 

~ ~ ~ a r t ~ e ~ t ~ s  proposed fifth basis of j~risdict~on would 

~~evitably be dis~issed in U.S. courts because they are 

barred by the terms of the ~onve~tion itself. 

operates as a li~itation on the ability of any court in the 

United States, as a matter of inter~ational law, to exercise 

j~risdictio~ aver a foreign carrier. 

~ r i ~ c ~ p l e  of ~~treaty~~ or ~~international~l jurisdiction, any 

claim -- whether filed in state or federal court -- that did 
not satisfy one of the four heads of j~risdict~on would be 

Article 28 

Under the established 

d~smissed at the threshold. 

The Second Circuit Court of Appeals has succinctly 

ex~lai~ed the nature of this jurisdictional barrier: 



[ I ] n  a ~arsaw Convention case there are 
two levels of judicial power that must be 
e~amined to determine whether suit may be 
~aintained~ The first level, on which 
this opinion turns, is that of 
jurisdiction in the international or 
treaty sense under Article 28(1). 
second level involves the power of a 
particular United States court, under 
federal statutes and practice, to hear a 
~arsaw Convention case -- jurisdiction in 
the domestic law sense. 

The 

Smith, 452 F.2d at 800. If a pla~ntiff cannot satisfy one of 

the ''four clearly de~ineated forums [set forth in Article 281 

as the only places in which suit may be ~rought,~' a case must 

be dis~is~ed- Id. Because a contrary result would violate 

"operates as an absolute bar to federal jurisdiction in cases 

falling outside [Article 28's] terms.11 Gavda, 702 F.2d at 

425 (citing Insurance Corp. of Ireland, Ltd. v. ~ o m ~ a ~ n i e  des 

Bauxites de Guinea, 102 S .  Ct. 209~, 2104 ~ 1 ~ 8 2 ) ~ .  

~ignificant~y, this principle would require dismissal: 

(I) regardless whether the suit is brought in state or 

federal court and (2) whether or not, in some theoretical 

sense, the court considers the cause of action itself to have 

"arisen" under the ~arsaw Convention or some other font of 

positive law, such as a state wrongful death action. 

treaty jurisdiction cannot be established, the court's 

If 

~ ~ ~ ~ i r y  is concluded: 

Only if [the  convention^ does apply so as 
to permit of treaty jurisdiction need we 
answer domestic jurisdiction and venue 
questions, If treaty j~risdiction under 

~ A ~ A - 1 0 / 2 4 ~ 9 6  
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the  onv vent ion does not lie, federal 
jurisdiction under 28 U.S.C.  5 1331(a) . . I clearly cannot be established. 
~imilarly, if the Convention precludes 
suit, our in~uiry ceases without an 
examination of diversity jurisdiction 
under 28 U.S ,C .  5 1332(a) (2); in other 
words, treaty provisions, being a€ equal 
~onstitutional status, may operate under 
article VI of the Federal Constitution as 
limitations on diversity 
jurisdiction* , * . 

Smith 452 F.2d at 802. ~or~over, suit is barred in both 

federal and state courts if international jurisdiction is 

lacking. Id. at 8~~ n.3." 

The origins of this determinative principle are 

~traight€orward.~/ Pursuant to the const~tutionally- 

prescribed treaty process, the United States agreed that any 

suit arising out of an other~ise covered international 

aviation incident could only be filed in one of four places 

-- and then went on to agree in Article 32 that such 

j~risdictianal re~uirements would not be altered by pre- 

accident agree~~nt~ Self evidently, U.S. courts must honor 

- ___ See - also Carl E. €3, ~cKenry, Jr,, IIJudicial 
~uri~diction Under the ~ a r s a ~  Conventionll 29 J, Air L. & Com, 
2 0 5 ,  216-17 (1963) ("If a case  ont trolled by the ~ a r s a ~  
  on vent ion were presented to a ~arsaw Convention forum not 
falling ~ i t h ~ n  the contacts of Article 28, it appears that 
such court would refuse to consider the action because of a 
lack of ~ur~sdiction. The effect of Article 28 limiting the 
jurisdi~tiun tu four specific jurisdictional contacts, all of 
them within the territories of High Contracting Parties, has 
been generally regarded as exclusive.~I) 

jurisdi~tion is a long-esta~lished canon of international law 
that is clearly established in ~ a r s a ~  Convention precedent, 
but not necessarily limited to this context. 

- s i  The concept of ttinter~ationaltt or Iltreaty~~ 

~ A ~ A - 1 ~ ~ 2 4 ~ 9 6  
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these terms --  which^ like any other U.S.  treaty provisions, 

operate as the IIsupreme law of the land,tt 

reasons, parties may not circumvent this principle by 

a~ree~ent or consent. Unless and until the  onv vent ion itself 

2 s  ~ ~ e ~ d e d  to add an additional head of  jurisdiction^ a court 

simply has no power to disregard the limitations of Article 

For the same 

2 8  

While the concept of Ilinter~ational juri~dictionll is 

inde~endently dispos~tive, any effort to impose a fifth basis 

of jurisdiction would encounter a second problem as well. To 

the extent a party seeks to adjudi~ate an other~ise 

~ o ~ ~ i ~ a ~ ~ e  federal claim in federal court, IATA believes that 

the cause of action "arises" exc~usively under the 

~ o ~ v ~ n t i o n ~  Because, in these circumstan~es~ the treaty 

defines the scope of the court's subject matter jurisdiction, 

the scope of that jurisd~ction may not, under black letter 

pri~~~ples, be expanded by consent or agreement* 

pri~c2~le applies with equal force to the extent the litigant 

purports to rely on a state-law cause of action, either in 

state court or pursuant to a federal court's diversity 

j~~isd~ction- 

theoretical possibility of an 'IindependentI~ state cause of 

action, the ~etter-reasoned view rejects that position, 

That 

While a minority of authority recognizes the 

In 

any event, the debate is largely academic, as courts 

~ATA-l~/24/96 
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acknu~ledge that the substantive limitations imposed by the 

~unve~tiun~s pruvisions -- including Article 28 -- would bar 
any suit that did not conform with one of the four recognized 

heads of jurisdiction. 

2 .  Because any Federal Claim Arises Under the 
Cunventiun~ a Federal Court's Subject Matter 
~uri~diction Is Limited by Article 28 and nay 
Nut be ~ x ~ a n d e d  by Agree~ent. 

A cause of action seeking redress in federal court for 

injury or damages within the scope of the ~arsaw   on vent ion 

"ariseseB exclusively under the Co~vention itself, 

v. British Eur~~ean Airwa~s, 572 F.2d 913, 916-19 (2d Cir. 

1978), cert. denied, 439 U . S .  1114 (1979). Altho~gh the text 

of the Convention does not speak directly to this point, 

3 e n ~ a ~ i n ~  

the 

minutes and do~uments of the Convention make clear that the 

central. goal of the Convention was to formulate a uniform set 

of rules guverning ~nternational air transportation. See id, 

at 917-18; In re Mexico City Aircrash of October 31, 1979, 

708  F.2d 400, 411 (9th Cir. 1983). ~equiring a plaintiff to 

identify a cause of action in the domestic law of the nation 

where suit is brought is Ilinconsistent with [that] spirit." 

In re Mexico City Aircrash, 708 F.2d at 410. 

this objective, other signatories to the  onv vent ion 

considered and endorsed the view that it creates a cause of 

action. See 3e~jamins, 572 F,2d at 918-19, 

Consistent with 

To be sure, sume controversy initially attended this 

Although some early decisions had assumed ~ n d e r ~ t a ~ d i ~ g *  

IATA- 10 124 1 9 6 
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that the ~ ~ n ~ e n t i o n  created a cause of action, see id, at 

916, the Second Circuit subsequently retreated from that 

position i n  two decisions during the 1950s.Li 

~o~~ever, was short lived. In 3eniamins, 572 F,2d at 916-19, 

the Second Circuit held de€initively that any federal cause 

of action derives from the Conv~ntion itself -- a view that 
a lso  has been ex~licitly endorsed by the Fifth Circuit, 

~oehrin~er-~~nnheim ~iaqno~tics' Inc, v. Pan Am World 

Airwavs, Inc-, 737 F.2d 456, 459 (5th Cir, 19841, cert. 

denied, 469 U.S. 1186 ~ 1 9 8 5 ~ ,  and the ~inth Circuit, In re 

Mexico City Aircrash, 7 ~ 8  F.2d at 412-16, See also In re Air 

Crash Disaster at Gander, ~e~foundland on Dec. 12, 1985, 660 

F.Supp. 1202, 1216-17 (W,D. Ky 1987). Indeed, no court that 

has cunsid~red this ~uestiun since 3eniamins has held to the 

c o ~ t r ~ r ~ .  

That detour, 

The conclu~ion that a federal cause of action has no 

inde~e~dent basis outside of the  onv vent ion is fatal to any 

s ~ ~ ~ e s t i o ~  that parties can someho~ consent to a fifth base 

of j~risdi~tion* Because the Convention is the sine qua non 

of a court's authority to entertain the claim, Article 28#s 

re~uire~ents define and restrict the scope of a federal 

courtrs subject matter  jurisdiction^ See, e,q., Gavda, 702 

- 6 i  - See Komlos v, C o ~ ~ a ~ n ~ e  ~ational~ Air France, 209 
F.2d 436 (2d Cir. 19531, cert. denied, 348 U , S .  820 ( 1 ~ ~ 4 ~ ~  
Noel v. Linea A~ro~ostal Venezo~ana, 247 F.2d 677 (2d Cir*)r 
cert. denied, 355 U.S,  907 ( 1 9 ~ 7 1 ~  see also ~auqnie v. 
~ u ~ ~ ~ ~ ~ i e   ati ion ale Air France, 549 F,2d 1256, 1258 (9th 
Cir-1, cert. denied, 431 U.S.  974 (1977~. 



F-2d at 425 ~~~Eecause Article 28 speaks to subject matter 

jurisdiction, it operates as an absolute bar to federal 

j~risdi~tion in cases falling outside its terms." 

~uotation o~itted~). 

unable to establish subject matter jurisdiction by consent or 

waive a subject matter jurisdiction objection to an action. 

See, e,q., Insurance Gorp- of Ireland, Ltd. v, Com~a~nie des 

Bauxites de Guinea, 456 U.S. 694, 702 (1382) ( @ ' [ N ] o  action of 

the parties can confer subject-matter jurisdiction upon a 

federal court. Thus, the consent of the parties is 

irrelevant." (citing California v. LaRue, 409 U.S. 109 

(internal 

It is beyond argu~ent that parties are 

(1972) ) - 
For related reasons, it is equally well ~stablished that 

 lai in tiffs may not evade Article 28's jurisdictional 

lim~tations by bri~ging suit under another federal statute, 

e.q., the Death on the High Seas Act, 46 App. 

#'The ~onvention~s liability limitation provisions would be 

too easily circumvented if a passenger could avoid the forum- 

re~tri~tions of Article 28(1) simply by bringing a separate 

action under [another federal law].@@ 

Corp,, 845 F.2d 1100, 1104-05 (D.C. Cir. 1988). Given the 

uverarc~ing objective of uniformity, the United States and 

other signatories clearly ~onte~plated one, and only one, 

means of invoki~g the ~urisdiction of federal courts for 

suits alleging a covered event. 

action falls outside of the four corners of Article 28, 

761 & seq.. 

Kapar v, Kuwait Airways 

To the extent a claima~t~s 

he or 
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she has no other means of asserting a federal claim or 

~aintaining jurisdiction in a state court, Cortes vI Delta 

Air Lines, Inc., 638 So, 2d 108 (Fla. Dist. Ct, App. 1994)- 

A ~uver~ment demand that carriers ~~consentll to another basis 

of jurisdiction would be an act of complete futility. 

2 .  The Same Principle§ Preclude Any Purp~rted 
Consent to Bypass Article 28 in a State Court 
Action. 

For precisely the same reasons, courts will nullify 

carriers' voluntary or coerced consent to a new basis of 

jurisdi~tion with respect to actions filed in state court or 

in federal court pursuant to its diversity jurisd~ction= A s  

three Circuits have expressly held, the ~ a r ~ a ~  Convention 

preempts ~ E Y  state law in areas covered by the Cunvention. 

See ~~ehrin~er-~annhei~ ~ia~nostics, 737 F,2d at 459  any 

state law in conflict with a treaty is invalid," 

v. Atlantic ~ich€ield Co,, 435 U.S ,  151 ~1978))); Abramson v. 

Japan Airlines Co., 739 F.2d 130, 134 (3d Cir. 19841, cert, 

denied, 470 U-S, 1059 (1985~~ ~ e n ~ a m i ~ s ,  572 F.2d at 919; see 
also Jack v. Trans World Airlines, Inc,, 820 F, Supp. 1218 

( N . D .  Cal. 1993); Stanford v, Kuwait Airlines Corp., 705 F. 

Supp. 142, 143 ( S . ~ . ~ * ~ .  1989); In re A i r  Crash Disaster at 

~ ~ a r s a ~ ,  Poland on Mar. 14, 1980, 535 F, Supp. 833, 844-45 

(citing Ray 

IATA- IO 124 / 96 
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~ E . ~ ~ ~ . Y *  19821, cert, denied sub nom. LOT Polish Airlines v. 

Robles, 464 U.S.  845 ( 1 9 g 3 ~ . ~ '  

Indeed, it would be illogical to reach any other 

c ~ ~ ~ l u ~ ~ ~ n *  If the langua~e of the Convention and the 

~ o ~ c e r n  for u~iformity compel the conclusion that it is the 

sole bas is  f o r  asserting ~urisdiction under federal law -- in 
other words, that it is preemptive -- surely the same result 
must abtain with respect to state court and diversity actions 

as well. 3oehr~~qer-~annhei~, 737 F.2d at 459 ~~iting 

Florida Lime & Avocado Growers v, Paul, 373 U.S.  132 ( 1 9 ~ 3 ~ ~ ~  

These dispositive princi~les may not be evaded in the 

guise of an expansive interpretation of the existing 

~ur~sdict~onal bases set out in Article 2 8 ,  Just as the 

~u~ventiun may not be amended de facto by an agr~ement to 

While the D.C. Circuit claims to have reserved 
~udg~ent on this question, see In re Korean Airlines Disaster 
of Sept. 1, 1983, 932 F.2d 1475, 1488 (D.C. Cir.1, cert, 
denied sub nom, Dooley v. Korean Airlines, Ltd., 502 U.S.  994 
{1991), that court has indicated i n  a prior  case that 
diversity claims -- which, of course, rest on state law 
causes oE action -- are also precl~ded by the Convention. 
Kapar, 845 F.2d at 1105 n.16, A handful of courts have 
suggested that the Convent~on does not, in and of itself, 
exclude claims against carriers arising under state law, 
See, e,q., Juhn~on v. American Airlines, Inc,, 834 F.2d 721, 
723 (9th Cir, 1987) ;  In re A i r  Crash at Gander, ~ewfoundland, 
660 F.Supp. 1202, 1 2 2 1  (W.D. Ky. 1987) ;  ~ ~ y m e s  v. Arro~ Air, 
Inc,, 636 F.Supp. 737, 740 ( S , D .  Fla. 1986)- The dist~n~ti~n 
is largely theoretical, ho~ever, as even these courts agree 
that the substantive restrictions imposed by the Convent~o~ - 
- ~ ~ c l u d ~ n g  Article 28 -- limit a state law cause of action. 

- 71 
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expressly add a fifth jurisdictional basis, carriers may not 

a~cu~plish the same result through such fictions as an 

a~reement ~ldeemingll a contract made elsewhere to be made in 

the place of the passenger's do~icile or permanent residence, 

Indeed, U . S .  courts have repeatedly and uniforml~ 

rejected efforts to contort the plain language of Article 28 

in this ~ ~ n n e r ,  dismissing such efforts for lack of subject 

matter juri~diction. 

language and intent of the Convention as well as to the 

sanctity of the treaty process itself -- courts historically 
have construed Article 2 8 ' s  jurisdict~o~al re~uirements 

narruwly, even if the result is to deny a U.S. citizen or 

per~anent resident a cause of action in U.S.  courts for an 

injury sustained in internati~nal air travel. 

To the contrary -- faithful to the 

Thus, for example, in Kapar v. Kuwait Airways 

~~r~uration, a U , S ,  plaintiff injured in the hijacking of a 

Kuwait Airways plane sought redress from ~uwait Airways, as 

well as Pan Am, which had issued plaintiff the ticket. 663 

F. Supp. 1065 (D,D,C, 19871, aff'd in relev. Dart, 845 F.2d 

1100 (D.C, Cir. 1988)- As to the claim against Kuwait 

Airways, the district court dismissed for lack of subject 

matter jur~sdiction, rejecting plaintiff's ~~co~~licated 

theory" that he satisfied the third basis of jurisdiction 

~ ~ ~ t h u r i ~ i n g  suit where the carrier "has a place of business 

thruugh which the contract was made") because his ticket was 

ele~trunically confirmed in New York and as a U.S.  federal 

~ A ~ A - 1 ~ / 2 4 / ~ 6  
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e~ployee, he was obligated to buy his ticket from a U . S ,  

carrier. Id. at 1067.&' Similarly, the Second Circuit has 

held that even when a carrier has a place of business in the 

United States, the third basis of ~urisdiction is not 

satisfied if the ticket is not actually purchased in the 

United States or the ticketing or booking arrangements were 

not actually made in the U.S.  office. Smith, 452 F.2d at 

8 0 3  -21 

~~~~~~~~U~ 

Because U , S ,  and foreign courts quite properly have 

applied the Conventiun as ~ritten, the ~epartment~s proposed 

cundition stands or falls on the question ~hether carriers 

can agree to expand Article 28 by agreement. 

answer is that they may not and that any effort to ignore 

that reality would be rejected by the courts out of hand. 

The short 

- Because plaintiffs a~andoned their claims against 
Kuwait Airwa~s on appeal, the D.C, Circuit Court of Appeals 
addressed only  plaintiff^^ claim against Pan Am, ruling that 
an airline issuing a ticket, but not providing carriage, is 
nut liable as a ttcarriertt in the event of an accident, 
Kapar, 845 F.2d at 1103; see alsu Stanford, 705 F.Supp. at 
143-44  same^ 

In the same vein, cour t s  also repeatedly have - S l  

rejected efforts to expand the ~ e a n i ~ g  of the term 
~~d~st~nation,It as used in the fourth basis of jurisdict~on. 
See, e.q., In re Alleqed Food poi sun in^  incident^ March. 
-I 1984 770 F.2d 3 (2d Cir, 1985); Gavda, 702 F,2d at 425; 
Sopcak v, ~orthern Mtn, Helicopter Svcs., 859 F, Supp. 1270 
(D. Alaska 19921, aff'd, 52 F.3d 817 (9th Cir. 1995); In re 
Air Crash Disaster at Malasa, Spain on Sept, 13, 1982, 577 
F-Supp. 1013  (~.~.~.Y. 1984)- 

16 



The Parties to the ~ a ~ ~ a w   onv vent ion agreed that a c l a ~ ~ a n t  

could file suit in four, and only four, places. ~ e ~ u i r ~ ~ ~  

carriers to proceed as if that were not the law would be both 

futile and ~ ~ a p ~ r ~ ~ r ~ a t ~ .  

17 
IATA-l0/24/96 



I hereby certify that a copy of the foregoing Objections of 

the ~nternational Air Transport Association has been served by 

courier or first class mail, ~ostage-prepaid, upon the persons 

listed below, this 24th day of 

Mr. Robert W. Fones 
Chief, Transportation, Energy 

& Agri~ulture Section 
Antitrust Division 
U . S ,  Depart~ent of Justice 
555 Fourth Street, N.W. 
Room 9104 
~?ashington, D.C. 20001 

Robert P. Warren 
General Counsel 
Air Transport Association of 
American 

1301 ~ennsylvania Avenue, N.W. 
Suite 1100 
~~ashington, D.C. 20004-1707 

Warren L, Dean, Esq. 
Patricia N, Snyder, Esq. 
Dyer Ellis & Joseph 
600 N e w  ~a~pshire Avenue, N.W. 
Suite 1000 
~~a~hington, D.C. 20037 

Mac S ,  ~~naway, E s q .  
D u ~ a ~ ~ a y  & Cross 
1146 19th Street, N.W. 
~ ~ a ~ h i ~ g t o n ,  D.C. 20036 

Sven T.  Brise 
Co~~ultant 
Residence Bleu-Le~an 
Ch-1844 Villeneuve 
Sw i t z er I and 

Gary Allen, Esq, 
Director, Aviati~n & Adm~ralty 

U.S, ~ e ~ a r t ~ e n t  of Justice 
1425 N e w  York Avenue, N.W. 
Suite 10100 
~?as~ington, D.C. 20005 

~itigation 

October, 1996 - 
Jeffrey N. Shane 
Chairman 
Com~ission on Air m ran sport 
~nternatio~al Chamber of 

2445 M Street, N.W. 
Washington, D.C. ~00~7-1420 

~ommer~e 

Roger S. ~a~~entine, Esq. 
Patton Boggs, L.L.P. 
2550 M Street, N.W. 
Wash~ngton, D.C, 20037 

Juanita M. Madole, Esq. 
Speiser, Krause, Madole & 

Two Park Plaza, Suite 1060 
Irvine, CA 92714 

Cook 

Mr. John P. Byerly 
De~uty Assistant Secretary 

U . S ,  ~epart~ent of State 
2201 C Street, N.W. 
Room 5531, E B ~ T ~ ~ A V ~  
washing ton^ D.C. 20520 

for ~ransportat~on Affairs 

Robert D. Papkin, Esq. 
Square, Sanders & Dempsey 
1201 Pennsylvania Aven~e, N - W .  
Suite 500 
Washington, D.C. 20004 

Raymond J. Rasenberger, Esq. 
Zuckert, Scoutt & Rasenberger 
888 17th Street, N.W. 
Suite 600 
~ashi~gton, D.C. 20006  



Ms. Judith Trent 
M ~ ~ ~ ~ i n ~  Director 
Global Aviation Associates, 

The ~~ternatio~al Building 
1800 K Street, N.W. 
Suite 1104 
~~shingtun, D.C. 20006 

Ltd I 

Mr, Marc Frisque 
M ~ ~ a ~ e r ,  Legal & Social 

Assuciation of ~uro~ean 

A v ~ ~ ~ e  Louise 350 
B-1050, Brussell, Belgiu~ 

Affairs 

Airlines 

Mr. Richard Stirland 
Director General 
Orient Airlines Associatio~ 
P. 0 -  Box 1291 MCPO 
Makatai 1253 The Phili~~ines 

Mr, ~ d ~ a r d  J. Driscoll 
COB, President and CEO 
National Air Carrier Assoc. 

Washi~gton, D.C. 200036 
1730 M Street, N,W. 

Mr. Marcel Pisters 
Director General 
~nternat~onal Air Carrier 
Association 

Abelag Building 
Brussels National Airport, 

~aventu~, Belgiu~ 
B-1930 

Mr. Ronald Harris 
General Secretary 
~nternational Union of 

6 Lovat Lane 
London EC3R 8DT England 

Aviatio~ Insurers 

David M,  conno nor 


