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Sir:
subject: Order 96-10-7 (Show Cause] of 3 Oclober 1996 -

| was closely invelved i the ICAO wark on the "Warsaw system" from 1966 to 1991
and now am teaching intemational air law at the Institute of Air and Space Law, McGHll
this background and acting strictly in my parsonal capacity |

University, Monteal. Wi
cffar the following ents/objections 10 the Order 10 Show Cause dated 3 October

1836:

1. The {A/VIA ahd the IPA in their present form (without additional conditions)
would provide 1o intemational passengers a betler levsi of protection than is curently
available to victims in domestic US carriage (strict liability up to SDR 100,000 and
reversed burden of prodf with respect o unlimited Hiability). By their approval the
‘Executive Branch of the USA achieves a result which for domestic transport would
require complex iogistative changes and for intemational camage would calf for a new
intamational instrumentisubject o the intemational law of reaties. The Agreements
should be approved without additional cordttions if thay are Yo be percsived as
agresments voluntarly accepted by the industry rather than imposed by an action of
the DOT - perhiaps even beyond the framework of its law-making mandate.

2.The HA/MIA and the IPA are coaxtansive in their impact with the 1982
*Japanese Initiative" which was approved by the DOT and was grantad antitrust
immunity without the additional conditions which are now being contemplated by the

» the same troatment should be accorded to HA/MIA and IPA o assure
ntemagional credibility of DOT positions. '

3. The condition that the “optional application of the law of the domigile
provision would be made mandatory for operations to, from, or with a connection or
stopping place in the Uniled Stales” dgaxs o be in confifct with the imperative
provision of Article 32 of the Warsaw Convention since it amounts 1o choice of law
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before the damage accummed. The purpose of this condition could be met if the carriers
agree to offer this option to the passengers/claimants after the occumrence of dammage.
Again, this condition may overfook that the application of the law of domicile need not
be in all cases benefigial for the passenger or claimant.

4. Tha condition which would impose the *fifth" jurisdiction or any suggested
alternatives thereto is unwarranied. Article 28 (2) of the Guatemala City Protocol/MAP
3 cannot justify this condition since the Gualemala City concession to the Us 1971
proposal was part of a package which included an unbreakeble limit of liability.
Maoreover, even that in@raumem pravided for the *fifth® jurisdiction only *before the
Court within the jurisdiction of which the carrier has an establishment if the passenger
has his domicile or permanent residence in the territory of the same High Contracting
Party". The contemplated DOT condition would refer to the passenger’s domicile
(rather than place of establishment of the carrier) and, moamover, would appear
apply such jurisdiction with sweeping extraterritoriality even with respect 1o interlining
carriers who may not have any esiablishiment In the USA. The foreign policy and
comily interests with respect to the trading partners of the USA are not well served by
the statement that "dlaimants can anticipate full and fair recoveries only if the standard
of damages is assessf by U.S. courls”. |

5. The “fifth" jusisdiction is questionabla also in the light of the imperativa Article
32 of the Warsaw Convention. Until this Article is duly amended in accordance with
the international law of treaties (or until the Convention is formally denounced), an
inconsistent condition would appear o be an infringement of tho Convention, of the
grincépie pacta sunt so , randa and of the joint expectations of all High Contracting
" Parties.

6. The IAPMIA dnd the IPA should be approved withaut further conditions as a

temporary measure (es stated in Order 95-2-44 - which still considered as the "best
alternalive® an inlema I agreement such as the Montreal Pratocols and
Supplemental Compensalion Plan and which is in harmony with the unanimously

adopted 1995 ICAO Adsembly Resolution A31-15, Appendix C). The USA is a

- signatary of MAP 3 and, under the general intemational law of trealies, must refrain
from any action which would defeat the object and purpose of MAP 3 until it shall have
made its intentione clear not fo become party to MAP 3 {Article 18, Vienna Convention
on the Law of Treaties]. In any case, i is not correct to refer {page 16, second para) to
“untimely process of seeking new amendment to the Convention™ when ICAOQ --an
organization of 184 sovereign Slales ~ is actively working, wilh prurninent US
participation, on the preparation of a new inslrument to amend/replace the Warsaw
Convention, broadiy along the lines of the Japanese initiative, HA/MIA and [PA. Any
special wishes and intarests of the USA should be negotiated in this intemational
forum rather than unilaterally imposed on the inteinational communily.

7. 1t should be r]oted that the HA/MIA and IPA do not represent a modemization
of the unified private air law - they just attach strict liability to the claim up to SDR
100.000 and remove tha limit for passenger's death or injury from an ouldated
instrument of 1929. The vast modernization achieved by the Guaternala City Protocol
is still not implemented afler more than 28 years; it includes liberalization of the
documentation requirements and enabling electronic ticketing { aidines spent some
20% of their operating costs on distribution!), solve the contentious issue of "accident”
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versus "svent’, by reference to "parsonal” (rather thanbodily") injury encompass
mental trauma not mpanicd by a physical injury, provide for a "settiement
inducement®, efc. Only| the ratification of MAP 3 with 2 SCP or adoption of a new
instrument using the best alements ¢f Gualemala City Protocal/MAP 3 and MAP 4 will
bring these posilive provisions 1o e, The USA should provide leadership in the
development of infemaltional air law within the framework of ICAO rather than trying to
paich up an antiguated insirument of 1829 with the reluctant cooperation of airlines

- forced to comply facin% otherwise the loss of the foreign carrier permit. -

8. The speedy xhopticn of a new instrument appears 1o ha the only way how to
bring into force the muth needed development and modernization of unified law with
respect of cargo. MAP 4 is an instrument encompassing rules of liability with respect
to passengere (Wareaw Convention of 1929 as amended at The Hague in 1955) and
the naw rules relating &b the carriage of cargo. Since MAP 4 does not permit any
reservations (e.g., with|respect to passengers), many states - including the USA - will
find it impossible 1o ralily MAP 4 and a new comprehensive instrurment is urgently
needed and its p ition should be supported as a matter of high priority.

9.The attempt ta impose a condition that the "mast faveurable” treatment must
be accorded to all ces 1o and from the USA is a reaction to the tentative draft
legistation within the EU which would, inter alia, provide for *up-front® payment to the
victims; rather than resorling to "extraterritorial® application of conditions imposed by
the Executive Branch if would appear preferable to negoliate an international
instrurent within ICAQ which would dlarify such issues in a mutually agreed legal text.
in any case, i is not eonvincing to refer to "unjustifiable and unreasonable
discrimination® with r 10 a proposed legislative provision if no such benefits are
available under the cufent US laws i dumestic carnriage.

»

Respectiully submitted.

| g S O r\‘ J.L
Professar Dr Michael Milde
‘Director

TOTRL P.@4



EROM "3

AARCD

. DEC. 26. 2066 S:47PM P i

7 ‘44 N | PHONE MD. ¢ GOB3140
: "2 OST - -2 >
: -«.‘-4
(&LLL,QA /Ol«’l(»(f/w ¥ - OST~U, - /@0‘:1'

PEPARTMERT OF 1RA%sPORTATION
S085Y 23 fnip: 24
DOCKET s8¢ TION

QDY
S S it s
Ammmxucen

Beirut 22 October 1996
REE COM/ 334706

Mr. Patrick V. Murphy
Deputy Assistant Recrotury for
Aviation & INT L. Affalrs -
Department of Transportation
Washington

USA

Fax : 1 -202 -366 9188

Dear Mr. Murphy,

I would Like tu refor (o the US Dot show cause order no, $6-10-7 dated
7 October 1996 on the liability issue and the conditions imposed by the
DOT thereon.

The Arab - Air Carriers Organization ,the regional association of the
Arab airlines of counmics members in the Arab Leaguc:{_.See
attaschmao), stiuuyly olbjectE=ie the conditiope ointed

Department  of Tmnsportatmrx in response to the IATA ﬁlmg csf the 11A
& MIA on behalf of the signatories of thosc two agreements . The reason
for our objecmm is that we beliove that the US Dot’s conditions are far
reaching and impnes aviratenritorially on non- US airkines meacures that
undermine the undorlving foundation of the mnltilateral approse by (oo it
ligbility issue as manifested in the Warsaw Convention.

Although some of AACO member airlines ~have signed the IATA

Intercarrior Agroomont numcly Drypt Adr, Ssudiaand Ruyal-Xir ‘Maroo;

subject of course to theh noixowary povernments® approval |, howevar ttie
notinn of placing conditions on non-U.8 aislines where US Jurisdiction
ir not applicable is eloariv-unwarranted . both under international taw il

TEL; ROVIVTARN - SYTA: BE’!’XA!G PAX: 605130
POBOX: 13-5468 - BEIRUT - LEBANON
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juriediction.  Morcover——ths wse of a! chow canes » pracedure in an
attempt (o impose eweeping . ard -in come cages wholly undefined ,
conditions oG all non~ U.8 air carrier ptmmtz :s~m clwr dcroga&scm of thc

- LESa o amAy v

and nummus excoutive orders governing m!e makmg

Far thesc reasons, we strangly urge-the~DOT  to_tevise_the legal
background of the show cuuse arder and the conditions impmd on tho

liability issue, especially with regard to foreign air pormits , in view of its
serious ramifications on all aiflines of thewoidd .

‘Wahab Teffaha
retary General

C!C: Mr. Picrre Joannias / Rivcetor General 1ATA

GK/LH



