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HIPPING INDUSTRY BALLAST WATER COALITION
| 73702

Industry Stakcholders Promoting Safc & Effective Ballast Water Management

Junc 3, 2002

VIA FAX: 202.493.2251
Novket Management Facility [USCG-2001-10486] —  §\
11.S. Departinent of ‘Transportation
Room PL - 401
400 Scventh Street, SW
Washingion, DC 20590-0001
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Re:  USCG-2001-10486. Standards for Living Organisms in Ship's Ballast Water Disch®rged
in U.S. Waters (Federal Register, Monday, Marchi 4, 2002, Advanced Notice of Proposcd
Rulemaking and Request for Comments) ’

Dear Sir or Madam:

I'he undersigned members of the Shipping Industry Ballast Water Coalition respectfully
shhmit the following comments in response to the March 4, 2002, Advance Notice of Proposcd
Rolemaking and Request for Comments (ANPRM) on the cstablishment of standards for Tiving
organisms i ship’s ballast water discharged in U.S. waters. The Shipping Industry Ballast Waler
Coalition is a broad-based industry coalition formed to promote the development of a realistic
and comprehensive mandatory national ballast water management program in the U.S. to address
(he important issue of Lransfer of aquatic nonindigenous specics via discharged ballast water in a
manner prolective of marine safety and the environment.  Our coalition and its member

" associations represent the full spectrum of vessels — tankers, bulk carriers, container vessels and
ro-ro vesscls, both U.S. and foreign MMagged — that carry the overwhelming majorily of this

nation’s domestic and international commerce, the public U.S. ports at which they call, and U.S.
Inarilime labor.

We continue (o support, and have in fact requested the U.S. Coast Guard to begin, the
creation of o comprehensive, mandatory national ballast water management program, as also
documented in separale commnents to the dockets for the Coast Guard’s three previous requests
for commients on ballast water treauncnt standards, experimental shipboard installations, and the
national ballast water program. We arc pleased to submit these comments in furtherance of that

goal, and we appreciate the Coast Guard’s continued leadership on this issue, both nationally and
mternationally.

Our previous comments have urged the Coast Guard to move expeditiously to establish a
comprehensive ballast waler management program consistent with its authority under the
National Invasive Species Act of 1996 (NISA). Therefore, and in the shared interest of
developing aliernatives to ballast water exchange, as discussed in greater detail below, the
Coalition believes that the Coast Guard needs (o cstablish a ballast water management
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framework that comprehensively addresses the issucs associated with standard selling and testing
and certification of ballast walter trcatiment (BWT) alternatives before it embarks on efforts to
aafabiish a BWT standard.

Our cornments below explain our suggested approach under three subject headings:

1. The framework for evaluating ballast water treatinent altematives;
2. 'T'he basis for cstablishing a ballast water treatment standard; and,
3. Dircet responses lo the questions in the ANPRM.

1. The Framework For Evaluating Ballast Water Treatment Alternatives

‘Ihe Coalition believes that the issucs assoctated with standard selling and testing and
certification of BWT alternatives are inlerrelated and best addressed in one comprehensive
rulemaking,

This 18 not to suggest thal such a rulemaking should resolve all aspects of the future
program. We recognize that there may need (o be additional rulemakings on specific issucs. We
would also suggest that some aspects of the program may best be handled through agency
puidance rather than through regulation.  However, we believe the public must first be able to
review and understand how the Coast Guard inlends for the substantive elements of a future
ballast water management program to {it together before it can be cxpected to provide
substantive comments on the various  clements. We therelore respectfully disagree with the
obs¢rvation in the Nolice that “it is premature to ask for comments on [the many practical

problemns that need (o be addressed in sctting vp a program for testing and approving BWT -

. alternatives) until an approach (or at least an interim approach) for asscssing BWT effectiveness
is chosen because many proceditral aspects of the (esting process will be dependent on the
specific nature of the selected upproach.” ANPRM at 9635.

Efforts to establish a BWT standard and to develop BWT alternatives have been stymied
by the question of which comes first ~ the technology or the performance standard for asscssing
it. We subnnit, as we have in previous comments, that in order to solve this impasse, the Coast
Giuand inust, as onc of the essential parts of a comprchensive national ballast waler management
program, cstablish a BWT performance standard.

This is not to suggest that no work is being done (o demenstrate BWT alternatives. ‘Ihere
are a signilict noimber of demonstration projects being undertaken in the public and private
scetors,  Unfortunately, these efforts employ a varicty of test protocols and target organisms,
which does not peanit a comparison of the effectivencss of onc BWT alternative to another. As
a result, private companies are frustrated in their efforts to develop and market BWT alternatives,
and vessel owners are understandably reluctant to test BWT on operating vesscls without some
assurances that the alternative is likely 1o meet the regulatory requirements now and for the
reisonably foresceable future.
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The Coalition recommends that the Coast Guard undertake a comprehensive nalemaking
to address the necessary components of a BWT alternative (esting and cedification program.
Again, we are nol suggesting that such a rulernaking should resolve all aspects of the future
program. We recognize that there may need Lo be additional rulemakings on specific issues. We
would also suggest that some aspects of the program may best be handled through agency
puidance ather than through regulation. Based on our previous comments to the Coast Guard,
we sugpest the following elements and isstes be addressed in this program:

o Eslublish BWT Standard:  As discussed in Section 2 of these comments, we urge the Coast
Guard to cstablish an interim BWT standard based on a broad average cffectivencss of
hallast water exchange (BWE) calculated across as many types of vessels and trading
patterns as are available in existing data for a limited number of suirogate organisms. To
cnsure such a standard would be most protective of the environment, we recommend that the
Coast Guard only consider the effectivencss of successtful BWE cvemts in setting the interim
standacd. ' We do not support adjusting the cflectiveness of BWE based on the probabilily of
contucting a safc and clfective BWE on cvery voyage.

As staled in our previous comments, it would not be unrcasonable for the Coast Guard to
periodically adjust the BWT standard bascd on data collected during shipboard BWT testing
programs or through other vesearch efforts. In this way, the accuracy of thc BWT standard
could be improved over time.  Procedurcs should be included for adjusting the BWT
stundard and Tor dealing with BWT alternatives which were certified before adjustinent to
the BWT standard.

o Pilot-Seale,_Studicy:  The Coast Guard should establish procedures for assessing the °
elfectiveness of possible BWT alternatives ulilizing a standardized (est facility (cither land-
based, shore-side, or. on a vessel) and a standard ballast water protilc composed of known
quantitics of organisms represeating an appropriate number of taxonomic groups (o be
selected by the Coast Gaard. The purpose of this element of a BWT testing and certification
program is to pre-screen BW'I alternatives for testing in shipboard studics.

e Shiphoard_Studics:  The Coast Guard should establish procedures for shipboard testing
programs at which time the first phase effectiveness would be compared to results obtained
during this shipboard phase with regard to the taxonomic groups found in the managed
ballast water, Compartison would allow for an initial conclusion relative to transferability of
the results to the shipboard environment if the results from the shipboard phase were equal
lo or betler than the effectivencss determined in the first phasc. During the shipboard study,
direct comparison should also be assesscd between the BWT alternative and BWE, Within
the procedures, the Coast Guard should address the number of direct comparisons between
the BWT ulierpative and BWE that should be undertaken, as well as interim compliance
1SSUCS.
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o Cortification: The Coast Guard should cstablish procedurcs for certification of
technologics. Issucs that should be addressed include procedures for detcrmining the range
of vessels to be covered by the certification, effect of certification when the standard is

revised, and compliance assessment of certified BWT alternatives.

2. The Basis For Establishing A Ballast Water Treatment Standard

NISA provides that a vessel entering waters of the U.S. from outside the exclusive
ccopowic zone (ELZ) may use environmenlally sound alternative ballast water management
methods in place of BWL, if the Secretary of Transporiation determines that such alternative
methods are ot Jeast as effective as BWE in preventing and controlling infestations of aquatic
nuisance specics. The purpose of the ANPRM s to present various approaches that the Coast
CGuard could use ta “define for programmatic purposcs-what ‘as effective as [BWE]” meuns.”
ANDPRM at 9633, -

On May 1, 2001, the Coast Guard sought comments on four approaches for setling BWT
standards: two “approaches based on BWE us currently specificd by Congress under NISA”™ and
(wo “approaches not related to BWIE but used in other. standard sctting cfforts.” 66 Fed. Reg.
21808, In the ANPRM, the Coast Guard summarizes the comments received on the May 1,
2001 request for commients as well as information taken from the Globallast workshop and two
invitation-only workshops hosted by the Coast Guard in April and May 2001. The Coast Guard
concludes its summary of comments by staling that: “Techaical experts at the Coast Guard and
IMO |Globallasl] workshops, and comments by the National Occanic and Atmospheric
Administration, agree (hat scicntifically determining even the quantitative effcctiveness of BWER
(leaving aside its qualitative effectivencss) will be challenging.” ANPRM at 9634.

The Coalition acknowledged in its comments on the May | Notice that quantifying the

hiolopical elfectiveness of BWE would be dilficult. However, we urged the Coast Guard not to

[ct perfeetion be the enemy of the good, and recommended that the Coast Guard comply with the
terns of NISA and establish an interim BWT standard bascd on a broad average cffectivencss of
BWE caleulated across as many types of vessels and trading patterns as available in existing data
for a limited number of surrogatc organisms.  To ensure such a standard would be most
pratective of the enviromment, we lurther recommended that the Coast Guard only consider the
effectiveness of successful BWE cvents in selling the interim standard, and we opposed
consideration of the probability of conducting a safe and cffective BWE on cvery voyage when
estimating the overall effectiveness of BWE. Unfortunately, immediately after summarizing our
position in the ANPRM, the Coast Guard appears to rcjcct this cnvironmentally protective
approach: “The Coast Guard considers he feasibility of conducting a mid-occan exchange to be
one of the significant issues in evaluating BWE.” ANPRM at 9634,

The deciston not o underfake any approach to quantifying “what ‘as clfective as
[BWIE means,” is further explained to be based on a determination that “the discussion of BWT
standdards has Tocused, until now, on the suitability of basing standards on cxisting technology,
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rather than on developing new technology that better mects thc Congressional intent of
climinating ballast water discharge as a source of harmful NIS.” ANPRM at 9634, From this
novel interpretation of Congress” intent, the Coast Guard introduces “un approach it is currently
considering in which an alternative BW'T method would be judged to be at least as elfcctive as
BWIL i it

»  Produces prediclable results,
s Removes or inactivales a high proportion of organisms,
e Tunclions effectively under most operating conditions, and

¢ Moves toward a goal that expresses the Congressional intent to eliminate h'\lhet water
discharges as a source of harmful NIS.”

Finally, the Coast Guard stales that it is “seeking comments that will help it define the standards
and goals that wonld meet these criteria.”” The agency presents (hree possible goals and four
possible siandards.  We note that only onc of the three "possible goals and nonce of the four
possible standinds is hased on BWEIL ]

‘The Coualition is concerned that the novel interpretation of Congressional intent,
¢lTectively discarding BWE — which Loday is the only commercially available “existing
fcchnology™ — as the basis for setting a BWT standard, appears 1o lead the agency to replace
NISA’s standard that a BW'T alternative may be used if it is at least as cffective as BWE with a
non-NISA compliant standacd.

T pursuing an approach to sclting a BWT standard that is not based on BWE, the Coast
Guard appears to rely to a large degree on the information taken from the Globallast workshop

and 1he two invitation-only workshops hosted by the agency in April and May 2001, As quoted

- above, the Coast Guard appears to have accepted the findings from these workshops to decide
that it would be too difficult to develop a quantitative BW'T standard based on BWE., We note

Ub

that the Coast Guard did not include as a proposed standard in the ANPRM the approach -

recommended by the Coalition in our comiments on the May 1, 2001 notice, most likely because
it would have requived the Coast Guard to quantify the ciffectiveness of BWE. All four proposed
Cstiddords in the ANPRM are identified as originating with either the Globallast or the Coast
Cuard's workshops. ANPRM at 9635,

We believe the Globallast recommendations, which were generated as part of discussions
at the internationa] level on possible approaches for a ncw global ballast water treaty, arc not
directly transferable to immediate implementation within the U.S. under the framework provided
in NISA. However, should the Globallast recommendations be agreed Lo by the 1S, as part of
an dnternational agreeinent, NISA dircets the Coast Guard to revise its regalatons to he
consistent with the intemational agreement. 16 U.S.C § 4711(N(3).

We are anclear how the participan(s at the Coast Guard's workshops were able to
disrepard NISA's statutory mandate.  Requests by the Coalition 1o attend the workshops, even as
abservers, were denied by the Coast Guard. Becanse the Coast Guard has yet to publish reports
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from its workshop, we have not heen able to review any infonnation about the mcetings except
thiat which was provided in the ANPRM.

Anolhier concern we have with the Coast Guard approach to establishing a BWT standard
Dased on “new technology,” is that no such technology currently exists, and so the infant BWT
indusiry will continue to stagnate. A loolnote (o the proposed standards concedes that the
relationship between any of the proposed standards and the capability of current technology to
reniove: target otganisms is nol well established.  Tlowever, the fooinote assures us that
“workshop participants felt these removal efficiencics are practical and realistic initial targets.”
Few vessel owners will fikely be willing to undertake BWT demonstration while the regulatory
sgeney continoes to pursue a vague and unsubstantiated approach ta defining a BWT standard.
Furthermory, it is questionable whether the Coast Guard would have the authority to enforce such
a standard il a vessel requested to use a BWT alternative that is at least as cffective as BWE but
not as cllective as the Coast Guard's standard.

The Coalition fully supporls an approach to cstablishing @ BW'I' standard that is
achievable and clfective, both with respect to the cavirénment and cost, so a wide range of
teehnologics can be tested onboard vessels. As we stated in our connents on the May 1, 2001
notice, we believe the Coast Guard can cstablish an interim BWT standard based on the
biological elfeetiveness of BWL. In the ANPRM, the Coast Guard cites five studies that “found
(hat BWE reduced the number of organisms in ballast water from 39% 0 99%, depending on the
1axanowmic groups aud ships studied.” ANPRM at 9634.

We belicve this information, and any other that may be available, provides the Coast
Guard with a basis 1o set &« BWT standard based on BWE, which would be fully consistent with
NISA and would provide a level of cerfainty necessary for vessel owners and BWT developers to
. begin testing technologies,

ft would not be vnrcasonable for the Coast Guard to periodically adjust the BW'I standard ,
bascd on data collceted during shiphoard BW'T testing programs. Tn this way, the aceu racy of the
BWT standard could be improved and the range of taxonomic groups considered could he
cxpinded over time. The BWT testing and certification framework should provide mechanisms
for adjusting the BWT standard and for dealing with BWT alternatives which were certilicd
hefore the BWT standard was adjusted.

“Faken in conjunction with our comments in Scction 1 of these comments, we belicve our
comments on a BWT standard provide a way forward for the Coast Guard (o develop a workable
national ballast watcr management program. It is time to develop an understandable and
woikable process for ship owners and BWT developers to begin identifying and testing
promising BWT alternatives.
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'3, Direct Responses To The Questions In The ANPRM

Ql. Should the Coast Guard adopt Gl, G2, G3, or some other goal (please specify) for
BWT? We believe that only G3 is consistent with NISA and would be suitable for consideration
as a possible BWT standard. We also believe the actual formulation of the BWT standard must
oceur as part of the broader BWT testing and certification framework. For example, we support
requiring a direct cornparison between BWE and BWT alternatives on a test vessel to determine
the effectiveness of the BWT ultermative over a range of operating conditions and trade routes.
[Towever, it may not make sense Lo require the direct comparison on every voyage during the
cyaluation, or for every vessel that wants to install a certificd technology. TFiguring out how
many comparisons arc appropriate and how transferable a BWT technology will be among
different vessels will take time and rescarch. This is why we orge the Coast Guard not to lock in
a specific BWT standard in repulation before it develops its BWT testing and certification
rimewark.  The standard and the framework must allow the agency sufficient flexibilily to
modily the program as it gains more experience.

Q2. Should the Coast Guard adopt any of the standards, S1 - $4 as an interim BWT
standard? (You may also propose alternative quantitative or qualitative standards.) We
do not belicve any of the four suggested standards arc NISA compliant. None of them  should
therefore he adopled.

We urge the Coast Guard to establish an interim BW1' standard based on a broad average
cffectiveness of BWE calenlated across as many types of vesscls and trading patieras as available
iv existing data for a limited number of surrogate organisms. To cnsure such a standard would
he most profective of the environmenl, we recommiend that the Coast Guard only consider the-

. clfectiveness of successtul BWE cvents in setting the interim standard.  We do not support
adjusting the elfectiveness of BWE based on the probability of conducting a safe and effective
BWTI. on cvery voyage.

Furthermore, as discussed in the first part of these comments, we urge the Coast Guard to
establish the interim standard within the conlext of a broader BWT testing and cerlification
framework, which could allow [or periodic adjustments in the BWT standard to incorporate
additional data as it becomes available.

Q3. Tlease provide inlormation on the effectiveness of current technologies to mect any of
the possible standards, Please comment, with supporting technical information ir possihle,
on the workshop participants’ assessment that these standards are “practical and realistic
tnitial targets”. The Coulition is not in possession of standardized test data which would enable
comparisens among eehnologies or with the proposed standards.

We are doubtlul that such data exists today — because of the continued, critical need of
stndardized test protocols and a comprchensive shipboard test program — to determine the
clfectivencss of currcnt technologics. We submit, therefore, that any meaningful response to the
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micstion posed can only be provided once such prolocols and a test programy have been
promulgated and refiable and valid test data has been collected and compared to the biological
¢lTectivencss of BWL.

This vicw was apparently shared by the workshop participants who were only able to express an
unsubstantialed “fecling” that the standards were “practical and realistic.”  Because members of
(he Coalition were not peemilted to attend the two Coast Guard workshops, and because the
Coast Guard has not yet published any reports of the workshops, we have no way to assess the
basis for (he piticipants’ “fecling.”

Q4. General comments on how o structure any cost-henelit or cost-cflectivencss analysis
that evalaates the ahove four possible standards, We are requesting comments on how the
Coast Guard should measure the benefits to sociely of the above possible standards in
either qualitative or quantitative terms. How would. the benefits be measured considering
cach possible standavd (if each continued) to allow the introduction of invasive species, but
at different rates? What would the costs he to industry in cach of the four proposals? How
would the cost to industry differ by possible standard? The Coalition respectfully abstains
from responding directly Lo this and the two remaining questions because we do not believe that
any of the four standards would comply with NISA and, thercfore, should not be pursued further.

[owever, we do wish to reiterate that any meaningful cost-elfectiveness analysis of a BWT
standard should be stated in biological terms, further emphasizing the need for standardized
measurement protocols which would cnable comparative analysis among technology types.
Similarly, shipboard test data is critically needed to determine the actual or relative costs (o the
industry associated with a standard,  As the Coast Guard is aware, scveral shipping companics,

wepresented by the Coalition members, have or are participating in the installation of shipboard

. est systems. The direct costs of these installations range from several hundred thousand to over
one million dollars.  The Coalition wishes to rcassurc the Coast Guard of our continued

08

commilment to working with the agency in developing and testing BW'I" alternatives that have |

(he potential of achicving NISA's objectives as expeditiously as possible.

3. What impact would the above four standards have on small businesses that own and
operitte vessels? Cost issues, when fully developed under a NISA compliant standard, should
apply equally to both large and small businesses since the implementation costs will be on a per
ship basis.

Q6. What potential environmental impaets would the goals or standards carry? In geeral
terms, responding 1o this question for any particular BWT standard will be difficult at best,
Clearly, the risk associated with organisms left in ballast water, when quantified, is the critical
Factor relative to risk of invasion, However, it should be recognized (hat environmental impact
associated with a particular technology, regardless of the standard applied, is critical in asscssing
a padticular compliance strategy relative to environmental soundness.  Again, the only valid way
in which such impacts can be accurately quantificd, is to provide incentives for shipboard testing,
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which will generate the necessary data relative to residual risk associated with invasion potential
as well as the tmpact of the technology on Lhe receiving water body.

4. Conclusion

We commiend the Coast Guard for its continued [cadership — domestically and
intaipationally at the IMO - in undertaking the process of addressing the important issuc of
transfer of nonindigenous specics via discharged ballast water. Hopefully, the IMO will later this
ycar agree to hold a diplomatic confcrence in 2003 to discuss and approve an infernational
convention on ballast water management, which should include a BWT standard (or standards)
aud which could be incorporated into UJ.S. law. In the meantime, and in the cvent that an
inlernational agrecment is not achieved next year, NISA provides a sound statutory fraimcework
for the Coast Guard 1o move forward expeditiously in this country to develop a BWT testing and
cerification pragram. NISA provides, pursuant to (he terms of 16 U.S.C. § 4711(H)(3), for the
Coast Guard (o amend the U.S. program to incorporate all provisions of any future intemational
agreement upon the U.S. aceeptance of such an agreement.

We stand ready to assist the Coast Guard in meeting these imporiant challenges, and
appreciate the opportunily to comment on this most important culemaking. Plcase fecl {ree to
contact any of the signatories listed below if you have any questions or would like to discuss this
issue fuether.

Sincerely,

Amcerican Association of Port Authorities
- Kurt Naple, President and CEO
(703) 684-5700

American Maritime Congress
Gloria Cataneo Tosi, President
(202) 842-4900

Awericim Ocean Tinlerprises, Inc.
I'cler ], Finnedy, President
(110) 280-1112

Awerican Petroleum Institute
Stephanic R, Mceadows, General Manager, Marine Transportation
(202) 682-85738

"American Roll-On Roll-Off Carrier LI.C
Johin Ridlon, Vice President and General Counsel
(201 571-0403
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Baltic and Inlernational Maritime Council
Capl. Steen Stender Petersen, Deputy Secretary General
45 44306 6342

Chamber of Shipping of America
Joscph 1 Cox, President
(202) 775-4399

Chemical Carriers' Association
Margarct Kaigh Doyle, Executive Dircctor
(202) §57-9763

International Association of Independent Tanker Owners (INTERTANKO)
Jonmhan Benner, U.S. Representative, Legal and Governméntal Affairs
(202) 274 2880

Lake Carriers® Association
Gueorge J. Ryan, President
(216) 861-0590

Matson Navigation Company, Inc.
Meredith N, Lindsley, Assistant General Council
(415) 957-1579

‘I'tansportation Institote
Gevird C. Snow, Dircctor, Governiment Aflairs
(301)423-3335

World Shipping Council
‘Chiris Koch, President and CT:O
(202) 589-1230
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