IMAnn1/an4a

vas 18/ 2082 14:41 FAX 202 244 7824 ATU INTERNATIONAL 41001/009

Amalgamated Transit Union

5025 Wisconsin Avc., N.W,, Washigton, D.C, 200164139
202-537-1645 Fax 202-244-7824

Office of the International President

April 18,2002

Docket Clerk §> 3
United States Department of Transportation 5
Docket Management Facility f; :«:
PL-401 - | z
400 Seventh Street, SN . FACS A O\ Ao =3
Washington, DC 20590-0001 @ 3
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VIA FAX *

RE: ATU Commentson Dockets Nos. FMCSA-98-3297; FMCSA-98-3298; FMCSA-98-
3299; FMCSA-2001-11060; FMCSA-01-10886; NHTSA-02-11594; NHTSA-02-

11592; and NHTSA-02-11593

Dear Docket Clerk

Attached are the comments of the Amalgamated Transit Union concerning the above

referenced notices, published in the Federal Register on March 19, 2002, concerning
Mexican-owned motor carriers operating inthe United States. \We ask that our comments

be carefully considered.
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DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety Administration
National Highway Transportation Safety Administration

Docket No, FMCSA-98-3297; Docket No. FMCSA-98-3298:; Docket No.
FMCSA-98-3299; Docket No. FMCSA-2001-11060; Docket No, FMCSA-01-
10886; Docket No. NHTSA-02-11594; Docket No. NHTSA-02-11592; and
Docket No. NHTSA-02-11593

COMMENTS OF THE AMALGAMATED TRANSITUNION
ON NAFTA IMPLEMENTATIONRULES OF FMCSA AND NHTSA

APRIL 17,2002

The Amalgamated Transit Union (ATU),which represents over 175,000 merbers
maintaining and operating bus, light rail, ferry, intercity bus, school bus and paratransit
vehicles in the United States and Canedh, including over 5,000 Greyhound employees
operating from 88 cities throughout the United States, is pleased 10 submit the following
commentsin response to the above-referencednotices, publishedin the Federal Register on
March 19,2002, conceming Mexican-owned motor carriers operating in the United States.

Initially, we take this opportunity to affirm our full support for and agreement with the
comments filed by the Transportation Trades Department, AFLCIO (TTD)on these
proposedrules. Inaddition,the ATU supportsthe positions set forthby Greyhound intheir
comments on these matters. QU specific position on this matter is detailed below.

The ATU has alongstanding commitment to the safety and security of U.S. bus passengers
and operators, as well as the rest of d e traveling public. As such, we welcome this
opportunity to work withthe Federal Motor Carrier Safety Adninistration (FMCSA ndthe
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National Highway Transportation Safety Adninistration (NHTSA) toward a safe, effective
and fair implementation ofthe cross-horderpassenger motor carrier provisions of the North
American Free Trade Agreement (NAFTA).

ATU supports many of the revisions made by FMCSA and NHTSA to the application and
authorization process for Mexico-domiciled carriers seeking to operate inthe United States.
In particular, ATU ispleased that these carrierswil Ibe subjectto thoroughsafety evaluations
and inspections before they are granted permanent operating authority. It is crucial that this
process ensurethat these carriers are operating in full compliance with all U.S. commercial
notor vehicle safety laws, includingthe Federal Motor Carrier SafetyRegulations(FMCSRs)
and the Federal Motor Vehicle Safety Standards (FMVSSs), as well as U.S. labor and
environmental laws. In orderto ensure such full compliance, however, the process can be
improved in several ways.

First, all commercial motor vehicles should be required to have a sticker or plate
certifying compliancewith the FMVSSs before they are allowed to operatein the U.S.,

regardlessof whether they have previously operated in the U.S. While we fully support
the proposals by FMCSA and NHTSA 1o require all commercial motor vehicles operating
in the U.S. to complywith the EMVSSs and to be affixed with a certification ofcompliance
with the FMVSSs, we do not support the two year srace period for complying with this
requiregment for vehicles that have previously operated in the U.S,

As Greyhound points out in its comments, the vast majority ofMexican-manufacturedouses
did not comply with the FMVSSs when they were manufactured and do not comply with
these standards now. Specifically, these buses do not comply with the standards for
fundarnental safety items such as brakes, fuel systems, windows and emergency exits. Itis
€or that reason that the proposed grace period is illogical. Simply because a vehicle has
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previouslybeen operated in the U.Sds no reason to believe that it meets these federal safety
standards. W e cannot continue to put the American driving public at risk by allowing these
vehicles to continue operating on U.S.roads for the next two years Without certifying
compliance. These vehicles shouldbe treated the same as any other motor vehicle operating
on U.S.highways. To do otherwise createsnotjust aweaker standard,but no standard at all
with which to measure their safety performance during the two year grace period.

In addition to being bad policy to allow these uncertified vehicles on the road, the grace
period will be extremely hard to enforce since it will be difficult for DOT to determine
whether a particular vehicle bas previously operatedinthe U.S. Ifthe Agencies do proceed
withthe grace period, they should do so only where a carrier can present clearly documented
proof that a particular vehicle has operated in the U.S. In that case, a waiver should be
granted solely for that vehicle and affixed to or carried on the vehicle at all taes while
operating in the U.S. during the two year period.

Further, FMCSA should not simply rely upon the vehicle manufacturer’s certification.
Considering the low rate of compliance with the FMVSSs among Mexican-manufactured
buses, FMCSA should ensure that these vehicles are thoroughly inspected during the on-site
pre-authorization safety audits in order to determine whether they comply withthe FMCSRs
(which incorporate nost of the FMVSSs). If a vehicle fails such inspection, provisional
operating authority should be denied until all vehicles are brought up to standard.

Second, the application for Mexico-domiciled carriers seeking to operate in the U.S.
should require detailed explanations of compliance measures to ensure a full
understanding of the applicable laws. As we pointed out in our comments, filed on June
29,2001, inresponseto earlierrulemakings on thisnatterthe applicationforms, ascurrently

proposed, are vague and cannot be relied upon to prove compliance with or understanding
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of the applicable U.S. safety, labor and insurance laws. Specifically, the certification
questions are presented as simple check-offs, with no-option for a carrier to answer “no” to
any particular question. As such, the forms seem to encourage applicants to simply check
the “yes” lines without really reading the questions presented.

Third, Mexico-domiciled bus companies seeking to operate I the U.S. should have to
certify that they will comply with US. labor laws. While we supportFMCSA'’s decision
to include a statement on its applicationthat compliance Wi U.S labor laws is mardatory,
we oppose the Agency’s decision to remove the requirementthat applicants certify to such
compliance, instead optingto includethe statementas an instructionbelow the signatureline.
We strongly urge the Agency t move this statementabove the signature line and to require
applicants to certify that they will comply with all U.S. laws, including labor and
environmental laws. Any violation of these laws should be automatic grounds for arefusal
to grant or for revocation of operating authority.

Fourth, Mexico-domiciled carriers should not be allowed to operate in the U.S. if they
demonstrate inadequatesafety controlsin any one of the six safety factorsidentified by
the FMICSA. The pre-authorization safety audit proposed by FMCSA will be used to
determine whether an applicant exercises necessary basic safety management controls and
includes analysis ofthe carrier’s compliance With “acute” and “critical” regulations ofthe
FMCSRs and Hazardous Material Regulations(HMRs) in the followingcategories: gereral,
driver, operational, vehicle, hazmat and accident. Ul these criteria, FMCSA willl only
deny operating authority to an applicant if it demonstrates inadequate safety management
controls in at _least three of the SIX separate categories. The ATU strongly believes that
inadequate safety management controls in any ene of the six categories should be greunds
for denial of an application. How can FMCSAjustify a policy that would allow an unsafe
bus, or unlicensed driver(s) to operate simply because other standards have been satisfied.
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Fifth, FMCSA nust allow interested parties sufficienttime to comment on applications
and the Agency must fully consider those comments before provisional authority is
granted. Again, the ATU supports the Agency’s decision to require public notice of its
intent to approve an applicationbefore provisional authority is granted, however, as written,
the FMCSA’s public notice requirement does not include a set comment period nor does it
require the Agency to follow any sart of guidelinesor process for consideringand responding
to any comments filed. The Agency must further define this requirement,providing at least
45 days for interested parties to review and respond to applications and ensuring fair
consideration and follow-up to any concems raised by those parties.

Sixth, the Agency must further define what it means by “intensified roadside
inspections” for Mexico-domiciled carriers with operating authority. Specifically,
FMCSA shouldrequire a specific number and frequency of such inspections per carrier and
should set forth guidelines for what the inspectionswill entail.

Seventh, safety audits and compliancereviewsshouldbe automatically expeditedwhen
a carrier commits any one of the violations enumerated by the FMCSA ,including using
anunlicensed driver or one who has failed a drug ar alcoholtest, or operatingout-of-service
or uninsured vehicles. As currently written, it is up to FMCSA whether such expedited
action Is necessary when such a violation occurs. There is no logical reasonwhy ome carrier
could be treated differently by FMCSA from another carrier who committed the same
violation. As such, the Agency should treat all Mexico-domiciled carriers the same and

subject any violator to an expedited audit or compliance review.

Eighth, FMCSA must provide detailed regulatory guidelines for the certification and
training process for safety auditors, investigators and inspectors. As currently written,
FMCSA’s proposal is vague and does not contain any substance ar guidelines for the
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certification and training process. While we agree with the Agency that there needs to be

flexibility to allow for constant updating of the trainingand examination criteria, there are
certain elements that should be regulated, including the duration and frequency of training
and examinations andthe general topic areas to be covered.

Ninth, only government employees should be certified to perform safety audits,
compliance reviews and roadside inspections. This is necessary in order to ensure
effective oversight and uniformity of the safety audits, compliance reviens and roadside

inspections, as Well as to prevent conflicts o f interest.

Tenth, Mexico-domiciled passenger carriers should not be authorizedto operatein the

U.S.absent reciprocal treatment of US. bus companies by Mexico. As we pointed out
in our earlier commentson this issLe, granting operating authority to Mexican-owned buses
at thistime is premature under the terms of NAFTA, which provides thet, upon openiing the

border, MexXico is obligated to provide the “same treatment'*to U.S, bus firms as the U.S.
provides to Mexican firms. However, the Mexican and U.S. governments have taken
differentpositions onseveral important operational issuesthat would result in vestly different

treatment of the foreignbus operations in eachcountry, involving accessto busterminalsand

the ability to provide service to multiple poirts within each country.

Specifically,the Mexican governmenthas takenthe position that it would only authorize U. S,
bus companies to provide cross-border service to one point in Mexico, In contrast, the
position ofthe U.S. government is to authorize Mexican operators to provide cross-border
service to multiple points inthe U.S. Additionally, whilethe U.S. has notproposed to plaee
any restrictions on the avility of Mexican companies to own of epesgt@bus i
U.S., Mexico's position has been to strictly prohibit fo. m,g;xg | ‘
Mexican bus terminals. The different treatment ac¢orded forel




countrieswould resultinunfair competitionandwouldbe aviolation of the “same treatment”
requirement imposed by NAFTA. As such, the U.S. shouldnot open the border to Mexican
buses until Mexico has agreed to provide reciprocal authority to U.S.owned or controlled
passenger motor carriers operating in Mexaqo.

Eleventh, U.S. subsidiaries of Mexican-owned companies must be subject to the same
standards and reviewsastheir Mexican parent company. Despite the prior urging ofthe
ATU, Greyhound and the ABA, FMCSA has specifically exempted from the special
applicationprocedures and oversight, U.S.subsidiaries of Meacan companies that provide
domestic point-to-point service in the US. As pointed out by Greyhound, these are the
carriers that Wil have the most impact on U.S.travelers since they will be providing both
domestic and cross-border service to those passengers. As such, their operations should, at
a very minimum, be subject to the same level of scrutiny and revien,with respect to safety

concems, as their parent company and other cross-bordercarriers.

Further, as we pointed out before, this exemption would result in a loophole throughwhich
Mexican passenger motor carrierscould bypass entirely safety fitness evaluationsby setting
up a U.S. subsidiary that can combine its U.S domestic bus authority With its Mexican
parent’s domestic and cross-borderMexican authorityto provide an integrated domesticand
cross-border service. - Again, given the earlier ohservations ofthe FMCSA that Mexican
operatorsare unfamiliar with U.S. safety regulations, and therefore must be subjecttospecial
safety scrutiny, we cannot allowthese Mexican-owned U.S. subsidiariesto operate without
the thorough safety evaluation that the FMCSA says IS needed.

Twelfth, FMCSA should immediatelyissueits final rules with regardto the application
of FIMCSRs to commercial passenger vans carrying9 or more people, imeluding the
driver. Since commercial vans, knownas “camionetas” arelikelyto be asignificant part of
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the influx of passenger-carrying commercial vehicles into the U.S. once FMCSA begins
granting operating authority, it IS crucial that the Agency take extra steps to ensure that
Mexican carriers are familiar with the new rule and the special application and oversight
rules proposed by the current rulemakings. TO further strengthen this safety net, FMCSA
should ensure that state and federal enforcement efforts focus on camioneta operations, as
well as Mexican-owned bus operations. ThiS is especially important inlight of the recent
warning issued by NHTSA concerning the dangers of these vans, specificallythe high Nk
of rollovers.

Finally,the FMCSA must give special focusto passenger carrierscrossingthe Mexican
border into the U.S. The ATU shares Greyhound’s concern that the recent controversy
concerning the safety of Mexican trucks will detract the Agency and its enforcement
personnel from adequately policing and inspecting cross-border bus activity. As we have
continuously pointed out, buses are not simply carrying oranges ar handbags— bus cargo is
too precious to put at i Allowing unsafe Mexicanbuses to operate inthe U.S. will not
only put at risk the lives of the U.S_motorists sharingthe road with these vehicles, put would
also endanger the lives of the U.S. and Mexican citizens Who choose to travel aboard these
buses. FMCSA must ensure that necessary resources are focused on addressing issues
unique to the passenger carrier industry.

In closing, we again emphasize the unyielding commitment of the ATU 10 the safety and
well-being of the traveling public. We appreciatethe efforts of the FMCSA andNHTSA in
addressing the concerns expressed i our earlier comments on this matter and express out
thanksto the Agencies for the opportunity to againsubmit our comment onthe subject. \e
look forwardto werking closelywith the Agencies, aswell as other agencies affected by the
proposed border opening, 1 ensure a safe and fair implementation of the NAFTA cross-
border passenger motor carrier provisions.




