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JO NT MOTION OF UNI TED AIR LINES, |NC
AND Al R CANADA FOR CONFI DENTI AL TREATMENT
UNDER RULE 39 OF THE DEPARTMENT' S RULES OF PRACTI CE
AND UNDER 49 U.S.C. SECTION 40115

Pursuant to Rule 39 of the Department's Rules of Practice
and 49 U.S.C. Section 40115 [formerly section 1104 of the Federal
Aviation Act of 1958, as anended], United Air Lines, Inc.
("United") and Air Canada (together, the "Joint Applicants")
hereby nmove to withhold from public disclosure a Marketing
Cooperation Agreement entered into between the two conpanies on
May 30, 1995 (the "Cooperation Agreement"). By application filed
with the Departnent on June 4, 1996, the Joint Applicants
requested approval of and antitrust imunity for an agreenent
between the carriers referred to in the application as the
"Al'liance Expansion Agreenent," which the carriers filed with the
Department as an attachnment to their Joint Application. The

Al liance Expansion Agreenent incorporates by reference the



Cooper ati on Agreement.¥ In order to expedite and facilitate
action by the Departnent on the Joint Application, United and A r
Canada are now filing with the Department the Cooperation
Agreenent. However, because this Agreenment is conmmercially
sensitive, the parties are requesting that the Agreenment be
accorded confidential treatnment pursuant to Rule 39. The Joint
Applicants have submtted five (5) copies of this Agreenent,
under seal, to the Docket Section.

Due to the conpetitively sensitive nature of this document,
the Joint Applicants request that access to the Cooperation
Agreenent be limted to counsel and outside experts for
interested parties. As discussed herein, the Cooperation
Agreenment contains confidential, privileged and proprietary
information concerning the relationship between the Joint
Applicants and, as such, is entitled to w thholding under the
Departnent's precedents. In further support of this Mtion, the
Joint Applicants state as foll ows:

1. The Cooperation Agreement contains conpetitively
sensitive commercial information which is protected from public
di scl osure under exenptions 3 and 4 of the Freedom of Information
Act, 5 U S C §§ 552(b) (3), (4). This docunent contains the
terms of an agreement for marketing cooperation originally

entered into by United and Air Canada pursuant to the code-share

v/ See Joint Aﬁpl ication of United Air Lines, Inc. and Air
Canada, at note 1. The Alliance Expansion Agreenent also

i ncorporates by reference a Code-Share and Regul atory Cooperation
Agreenent entered into between the parties on May 30, 1995, which
has previously been filed with the Departnent.
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alliance between the two carriers approved by the Departnent in
Order 95-10-27. This Cooperation Agreenent continues in effect
between the Joint Applicants. The Agreement is now being
submtted by the Joint Applicants in connection with their
request for antitrust immunity for their Aliance Expansion
Agreenent in Docket OST-96-1434.

2. The test for wthholding of information under exenption
4 is "an objective one,"? which protects from disclosure
information that is "(1) commercial or financial, (2) obtained

from a person outside the governnent, and (3) privileged or

confidential ." Qulf & Western Industries, Inc v United States,

615 F.2d 527, 529 (D.c.cir. 1979) (citations omtted). \Wether
information is privileged or confidential, in turn, depends on
whet her disclosure is likely "(1) to inpair the Government's
ability to obtain necessary information in the future; or (2) to
cause substantial harmto the conpetitive position of the person
fromwhomthe infornmati on was obtained."?

The Cooperation Agreenent is comercial or financial in
nature, in that it contains proprietary and privileged
information relating to United's and Air Canada's plans to
cooperate on the marketing of international services. Mreover,
the document has been obtained from a person within the neaning

of exenption (4).

2/ Washi nston Post Co. v. HHS, 690 F.2d 252, 268 (D.C.Cir.
1982) (citing ' ' ati
498 F.2d 765, 766 (D.C.Cir. 1974)).

3/ Washi nston Post Co.., at 268.

-3 -




Finally, the document is privileged and confidential.
The Joint Applicants have not publicly released the Agreenent.
The likelihood of harmarising fromits disclosure is apparent,
since conpetitors would gain valuable insights into the
strategies and objectives of the Joint Applicants regarding the
marketing of the services they conduct jointly. This showi ng, by
itself, denonstrates that the docunment is privileged or
confidential within the neaning of exenption (4).

3. The Cooperation Agreement also qualifies for
wi t hhol di ng under exenption (3), which provides for nondisclosure
of information specifically protected from disclosure by another
statute. The Cooperation Agreenent is protected from disclosure
by 49 U S.C. § 40115, which prohibits the release of information
whi ch woul d adversely affect the conpetitive position of a US
carrier in foreign air transportation. The courts have held that
49 U S.C. § 40115 constitutes a w thhol di ng statute under
exenption (3). See, e.q., British Airports Authoritv v. CAB 531
F.Supp. 408, 414 (D.D.C. 1982).

The public disclosure of the Cooperation Agreenent
woul d adversely affect United' s conpetitive position in the
transborder market because such release woul d disclose to
United's U S. and foreign-flag conpetitors specific steps United
and Air Canada intend to inplenment to expand service and inprove
their conpetitive position in the transborder market. Therefore,
wi t hhol di ng under exenption (3) is required by the terns of 49
U S. C § 40115.



4, The Joint Applicants also request that the Departnent
limt access to this document to counsel and outside experts of
interested parties who have submtted affidavits stating that the
information will be used only for purposes of this proceeding and
will not be disclosed to anyone other than counsel or outside
experts who have filed a simlar affidavit.

The docunent at issue contains sensitive information
related to the comercial operations of the Joint Applicants.
The Cooperation Agreenent has not been publicly released, and its
rel ease by the Department would cause substantial harmto the
operations of both United and Alr Canada, as denonstrated above.
Moreover, the Departnent has previously recognized the Iikelihood
of serious harmin simlar circunstances, as when it instituted
affidavit procedures for the confidential materials submtted in
Docket OST-95-618 (Application of Delta, et al., for antitrust
Imunity). Oder 95-11-5. See also Order 96-1-6, at 3. In
these circunstances, the Joint Applicants request that the
docunent submtted herein be protected from disclosure under Rule
39 of the Departnment's Rules of Practice, and that the Departnent
institute confidential affidavit procedures to limt disclosure
of the Cooperation Agreenent to counsel and outside experts of
interested parties in this proceeding.

VWHEREFORE, for the reasons stated, United and Air
Canada jointly request that the Department grant confidentia
treatment to their Marketing Cooperation Agreenent, as requested

her ei n.
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| hereby certify that | have this date served a copy of the
foregoing Joint Mtion of United Air Lines, Inc. and Ar Canada
on all persons naned on the attached Service List by causing a

copy to be sent via first-class mail, postage prepaid.

A o 10T

Kat hryn D." North
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Crowell & Moring
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Senior Attorney
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700 11th Street, N.W., Suite 660
Washington, D .C. 20001
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1220 19th Street, N.W.
Washington, D.C. 20036

Richard D. Mathias

Cathleen Peterson
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Suite 600
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8th Floor
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James A. Wilding
General Manager
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Section

Antitrust Division
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