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In order to enable the Department to act expeditiously on their Joint Application filec
in this docket on June 4, 1996, Air Canada and United Air Lines (“United”) have
volunteered certain information comparable to that sought by the Department from other
applicants for antitrust immunity. See Order 95-9-27 (information requests to Delta et al.).
In their Joint Application, Air Canada and United provided portions of this information, ir
the form of interrogatory responses. See Joint Application at 35-43.

To facilitate such review, and in recognition of the Department’'s deferral of the
procedural schedule in the Notice issued in this docket on June 14, 1996 pending receipt

of additional information and data, Air Canada is providing concurrently herewith the



remainder of the materials sought.? These materials are responsive to Informational Items
1, 2, and 7 as set forth in Order 95-9-27, and are identified in the Joint Application as
Informational Items A, B, and G. These documents have been produced by Air Canada
headquarters in coordination with attorneys from the undersigned law firm, and consist of:

. Air Canada corporate documents dated within the last two years that
address competition in the U.S.-Canada market;

. Air Canada studies, surveys, analyses and reports dated within the
last two years, which were prepared by or for any officer(s) or
director(s) (or individual(s) exercising similar functions) for the
purpose of evaluating or analyzing the proposed enhanced alliance
with respect to market shares, competition, competitors, markets,
potential for traffic growth or expansion into geographic markets,
indicating (if not contained in the document itself) the date of
preparation, and the name and title of each individual who prepared
each such document; and

L] Origin-Destination traffic for the most recent 12-month period
available for Air Canada’s top 100 markets with a U.S. gateway as
origin or destination.

These materials are proprietary and highly commercially sensitive. The Department
should accord them the degree of confidentiality that it has accorded similar documents
filed by other recent applicants for antitrust immunity. Accordingly, Air Canada moves that
these materials be withheld from public disclosure, pursuant to 14 CFR § 302.39 (“Rule

39”) and 49 U.S.C. § 40115, and that access to these materials be limited to counsel and

outside experts for interested parties who have filed confidentiality affidavits in this docket.

y Air Canada is submitting herewith five (5) copies of these materials, under

seal, to the Department’s Docket Section.
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In support of this Motion, Air Canada states as follows:

1. Pursuant to 49 U.S.C. § 40115(a)(2)(B), the Secretary of Transportation may
order that information filed with the Department be withheld from public disclosure if such
disclosure would have an adverse effect on the competitive position of an air carrier in
foreign air transportation. Rule 39, which implements Section 40115, requires that any
motion to withhold information from public disclosure include: (i) a description of the
information sought to be withheld, sufficient for identification of the same; (ii) a statement
explaining how and why the information falls within the exemptions from the Freedom of
Information Act (5 U.S.C. § 552b(c)(1-9)); and (iii) a statement explaining how and why
public disclosure of the information would adversely affect the interests of the objecting
persons and is not required in the public interest.

2. The information sought to be withheld from public disclosure consists of the
materials submitted herewith, in five copies, as indicated in note 1, supra.

3. These materials fall within Exemptions 3 and 4 of the Freedom of Information
Act, 5 U.S.C. §§ 552b(c)(3), (c)(4).

(@) Exemption 3 protects from disclosure information specifically protected
by another federal statute, including 49 U.S.C. § 40115. See British Airports Authority v,
CAB, 531 F. Supp. 408, 414 (D.D.C. 1982). As noted above, Section 40115 allows for
withholding of information that would adversely affect an air carrier’'s competitive position
in foreign air transportation if released. The materials at issue here clearly satisfy this
standard. They contain extremely sensitive information, including evaluations of Air

Canada’s competitive positions and its global strategic plans. None of these materials has
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been publicly released. This information could be used by Air Canada’s competitors to
their strategic advantage, and Air Canada’s disadvantage, in making pricing, capacity, and
strategic planning decisions,

(b) Exemption 4 protects from disclosure information that is "(1)
commercial or financial, (2) obtained from a person outside the government, and (3)

privileged or confidential.” Gulf & Western Industries. Inc. v. United States, 615 F.2d 527,

529 (D.C. Cir. 1979) (citations omitted). All the materials at issue here satisfy this
standard. All are commercial or financial in nature, have been obtained from a person
outside the U.S. government, and are privileged and confidential. Disclosure of these
materials would “cause substantial harm to the competitive position of Air Canada and
“impair the Government’'s ability to obtain necessary information in the future.”

Washinaton Post Co. v. HHS, 690 F.2d 252, 268 (D.C. Cir. 1982) (defining the standard

for determining whether a document is privileged and confidential). Moreover, many of the
documents filed herewith contain competitive information provided to Air Canada by
Statistics Canada, a Canadian governmental entity which restricts public disclosure of
such data. Air Canada is bound by Statistics Canada’s confidentiality restrictions and is
prohibited from filing certain of these documents in a public fashion. The Canadian
Government therefore has affirmatively determined that such documents are privileged
and confidential. Air Canada requests that the Department defer to such determination.

4, Access to the materials should be limited to counsel and outside experts of
interested parties who have submitted affidavits stating that the information will be used

only for the purposes of this proceeding and will not be disclosed to anyone other than
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counsel or outside experts who have filed a similar affidavit. The Department has recently
accorded such protection to documents and data filed in response to identical information
requests by the other carriers in similar proceedings. See Order 95-1 I-5 (application of
Delta Air Lines et al. for antitrust immunity); Order 96-5-27, at 2-3, (application of Unitecl
and Deutsche Lufthansa for antitrust immunity); Order 96-1 -6, at 3 (application of American
Airlines and Canadian International for antitrust immunity). As in the Delta, United, and
American applications, these heightened confidentiality measures are warranted by the
highly commercially sensitive nature of the materials.

WHEREFORE, Air Canada hereby moves that the Department withhold the
confidential information filed concurrently herewith under seal from public disclosure as

requested above, pursuant to 14 CFR § 302.39 and 49 U.S.C. § 40115.

Morris R. Garfinkle

Anita M. Mosner

Michael P. Fleming

GALLAND, KHARASCH, MORSE
& GARFINKLE, P.C.

1054 Thirty-First Street, N. W.

Washington, D.C. 20007

(202) 342-5200

Attorneys for
AIR CANADA

Dated: June 24, 1996



CERTIFICATE OF SERVICE

| hereby certify that on this 24th day of June, 1996, | served a copy of the foregoing
Motion of Air Canada For Confidential Treatment Under 14 CFR § 302.39 on the following

individuals by first class mail, postage prepaid.

Kenneth H. Abbe

Rogers & Wells

607 14th Street, N.W.
Washington, D.C. 20005

David B. Armstrong

Ginsburg, Feldman & Bress,Chartered
1250 Connecticut Avenue, N.W.

Suite 800

Washington, D.C. 20036

Gerard J. Arpey

American Airlines, Inc.
P.O. Box 619616, MD 5621
DFW Airport, Texas 75261

Kevin J. Arquit

Rogers & Wells

607 14th Street, N.W.
Washington, D.C. 20005

Lynn Bonde

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Suite 800

Washington, D.C. 20036

Joel Stephen Burton

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Suite 800

Washington, D.C. 20036

Donald B. Casey

Canadian Airlines International Ltd.
700 - 2nd Street, S.W., Suite 2800
Calgary, Alberta, Canada

T2P 2W2

Gary R. Doernhoefer
American Airlines, Inc.

P.O. Box 619616, MD 5675
DFW Airport, Texas 75261

Alfred J. Eichenlaub

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Suite 800

Washington, D.C. 20036

Kenneth J. Fredeen

Canadian Airlines International Ltd.
700 - 2nd Street, SW., Suite 2800
Calgary, Alberta, Canada

T2P 2W2

Arnold J. Grossman
American Airlines, Inc.

P.O. Box 619616, MD 5635
DFW Airport, Texas 75261

James M. Lynch

Rogers & Wells

607 14th Street, N.W.
Washington, D.C. 20005

Jeffrey A. Manley

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N. W.

Suite 800

Washington, D.C. 20036

Steven A. Newborn
Rogers & Wells

607 14th Street, N.W.
Washington, D.C. 20005



David B. Ortman

Counsel for Canadian Airlines
International, Ltd.

61 G Street, S.W.
Washington, D.C. 20024

Megan Rae Poldy

Northwest Airlines, Inc.

901 15th Street, N.W., Suite 310
Washington, D.C. 20005

Bruce H. Rabinovitz

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N. W.

Suite 700

Washington, D.C. 20036

Yvonne L. Ramos

United Air Lines, Inc.

1707 L Street, N. W., Suite 300
Washington, D.C. 20036

Gregg A. Saretsky

Canadian Airlines International Ltd.
700 - 2nd Street, S.W., Suite 2800
Calgary, Alberta, Canada

T2P 2W2

Elliott M. Seiden

Northwest Airlines, Inc.

901 15th Street, N.W, Suite 310
Washington, D.C. 20005

Stephen P. Sibold

Canadian Airlines International Ltd.
700 - 2nd Street, S.W., Suite 2800
Calgary, Al berta, Canada

T2P 2W2

Clifford A. Westfall

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Suite 800

Washington, D.C. 20036

Michael G. Whitaker
United Air Lines, Inc.
P.O. Box 66100
Chicago, IL 60666

Kelly P. Wilson

Rogers & Wells

607 14th Street, N.W.
Washington, D.C. 20005

Marshall S. Sinick

Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N. W.
Suite 500

Washington, D.C. 20004

John E. Gillick

Winthrop, Stimson, Putnam & Roberts
1133 Connecticut Avenue, N.W.

Suite 1200

Washington, D.C. 20036

R. Bruce Keiner

Crowell & Moring

1001 Pennsylvania Avenue, N.W.
Suite 1100

Washington, D.C. 20004

Robert E. Cohn

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, D.C. 20037

Steve H. Lachter

2300 N Street, N.W.
Suite 725

Washington, D.C. 20037

Richard J. Fahy, Jr.
1800 Diagonal Road
Suite 600

Alexandria, VA 22314



Frank Cotter

Assistant General Counsel
USAIr, Inc.

Crystal Park Four

2345 Crystal Drive
Arlington, VA 22227

Richard D. Mathias

Cathleen P. Peterson

Zuckert, Scoutt & Rasenberger
888 17th Street, N.W., Suite 600
Washington, D.C. 20036

Patrick P. Salisbury
Salisbury & Ryan

1325 Avenue of the Americas
New York, NY 10019

John R. DeGregorio

Senior Attorney-Transportation
Midwest Express Airlines, Inc.
700 11 th Street, N.W., Suite 600
Washington, D.C. 20001

Vance Fort

Senior V.P. - Government & Legal
Affairs

World Airways, Inc.

13873 Park Center Road, Suite 490
Herndon, VA 22071

Richard P. Taylor

Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

John L. Richardson

Seeger, Potter & Richardson
2121 K Street, N.W., Suite 700
Washington, D.C. 20037

David L. Vaughan

Kelley, Drye & Warren
1200 19th Street, N. W.
Suite 500

Washington, D.C. 20036

Thomas C. Accardi

Director, Flight Standards
Federal Aviation Administration
800 Independence Avenue, S.W.
Room 821

Washington, D.C. 20591

James R. Weiss

Preston Gates Ellis & Rouvelas Meeds
1735 New York Avenue, N.W.

Suite 500

Washington, D.C. 20006

Department of Defense

U.S. Transcom/TCJ5
Attention: Air Mobility Analysis
508 Scott Drive

Scott AFB, IL 62225-5357

Stephen L. Gelband

Hewes, Morella, Gelband & Lamberton
1000 Potomac Street, N.W.

Suite 300

Washington, D.C. 20007

William Karas

Steptoe & Johnson

1330 Connecticut Avenue, N. W.
Washington, D.C. 20036

R. Tenney Johnson

2300 N Street, N.W.
Suite 600

Washington, D.C. 20037

J.E. Murdock il

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, D.C. 20037

John J. Varley

Law Department
Delta Air Lines, Inc.
1030 Delta Boulevard
Atlanta, GA 30320



D. Scott Yohe

Vice President, Government Affairs
Delta Air Lines, Inc.

1629 K Street, N.W., Suite 501
Washington, D.C. 20006

Craig Denny

Vice President

Big Sky Airlines

P.O. Box 31397

Logan International Airport
Billings, MT 59107

Jonathan B. Hill

Dow Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037

William C. Evans

Verner, Liipfert, Bernhard, McPherson

& Hand, Chartered
901 15th Street, N.W., Suite 700
Washington, D.C. 20005

Nathaniel P. Breed, Jr.

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, D.C. 20037

Russell E. Pommer

Verner, Liipfert, Bernhard, McPherson &

Hand, Chartered
901 15th Street, N.W., Suite 700
Washington, D.C. 20005

Berl Bernhard

Verner, Liipfert, Bernhard, McPherson &

Hand, Chartered
901 15th Street, N.W., Suite 700
Washington, D.C. 20005

Steven A. Alterman

Meyers & Alterman

1220 19th Street, N.W., Suite 400
Washington, D.C. 20036

Aaron A. Goerlich

Boros & Garofalo, P.C.

1201 Connecticut Ave., N.W.
Suite 700

Washington, D.C. 20036

Roger W. Fones
Antitrust Division
Department of Justice
555 Fourth Street, N.W.
Room 9104

Washington, D.C. 20001

Carl B. Nelson, Jr.
Associate General Counsel
American Airlines, Inc.
1101 17th Street, N. W.
Suite 600

Washington, D.C. 20036

6 Joan R. Crowner
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