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BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON,  D. C.

Joint Application of

UNI TED Al R LINES, |NC

Docket OST-96-1434
and

Al R CANADA

under 49 U.S. C. 41308 and 41309 for
approval of and antitrust imunity for
an expanded alliance agreenent

MOTI ON OF UNI TED AIR LINES, | NC
FOR CONFI DENTI AL TREATMENT UNDER
RULE 39 OF THE DEPARTMENT' S RULES OF PRACTI CE
AND UNDER 49 U.S.C. SECTION 40115
Pursuant to Rule 39 of the Departnent's Rules of Practice,

United Air Lines, Inc. ("United") hereby noves to wi thhold from
public disclosure certain proprietary and commercially sensitive
data pursuant to 14 CF.R Section 302.39 ("Rule 39") and 49
U S.C Section 40115 [formerly section 1104 of the Federal
Aviation Act of 1958, as amended]. This information is being
submtted by United in connection with its application for
approval of and antitrust imunity for its Alliance Expansion
Agreenent with Air Canada. United has subnitted five (5) copies
of this material, under seal, to the Docket Section of the
Departnment. Due to the conpetitively sensitive nature of these
materials, United requests that access to these docunments be

limted to counsel and outside experts for interested parties.

In support of this notion, United states as follows:



1. The docunments for which United is seeking confidentia
treatment consist of conpetitively sensitive conmercial
information which is protected from public disclosure under
exenptions 3 and 4 of the Freedomof Information Act, 5 U S.C §§
552 (b) (3), (4) . These materials consist of corporate docunents
dated wthin the last two years that address conpetition in the
U. S. - Canada market, as well as studies, surveys, analyses and
reports within that time frame, prepared by or for corporate
officers or directors of United, which evaluate or analyze the
proposed expansion of United's Alliance with Air Canada with
respect to market shares, conpetition, conpetitors, narkets,
potential for traffic growh or expansion into geographic

mar ket s.

2. The test for w thholding of information under exenption
4 is "an objective one,"Y which protects fromdisclosure
information that is " (1) commercial or financial, (2) obtained
froma person outside the governnent, and (3) privileged or
confidential ." Quf & Western Industries, Inc. v. United States

615 F.2d 527, 529 (D.cC.Cir. 1979) (citations onmtted). Wether

information is privileged or confidential, in turn, depends on
whet her disclosure is likely "(1) to inpair the Governnent's

ability to obtain necessary information in the future; or (2) to

y Washington Post Co. v. HHS, 690 F.2d 252, 268 (D.C.Cir.
1982) (citing National Parks & Conservation Association v. Mrton,,
498 F.2d 765, 766 (D.C.Cir. 1974)).
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cause substantial harmto the conpetitive position of the person
fromwhomthe informati on was obtained."?

Al of the docunents submtted herein are commercial or
financial in nature, in that they contain commercially sensitive,
proprietary and privileged information relating to United's
comrercial and financial operations. Mreover, the docunents
have been obtained froma person within the neaning of exenption
(4) .

Finally, the documents subnmitted pursuant to this Mtion are
privileged and confidential. United has not publicly rel eased
the docunents for which it now files this Mtion. The likelihood
of harmarising fromsuch disclosure is apparent, since
conpetitors would gain valuable insights into United s strategies
and obj ectives regarding the expansion of the operations United
conducts jointly with Air Canada. This show ng, by itself,
denonstrates that the documents are privileged or confidential

wi thin the neaning of exenption (4).

3. A portion of the docunents submtted herein also
qualify for w thhol ding under exenption (3), which provides for
nondi scl osure of information specifically protected from
di scl osure by another statute. Such docunments qualify for
wi t hhol di ng under exenption (3) because their release would
adversely affect United' s conpetitive position in foreign air
transportation, so that their release is proscribed by the

requirenments of 49 U.S.C. § 40115. The courts have recognized

Y Washi ngton Post Co., at 268.
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that 49 U S.C. § 40115 constitutes a withholding statute under
exenption (3). See, e.qg., British Airports Authority v. CAB 531
F.Supp. 408, 414 (D.D.C. 1982).

There can be no question that public disclosure of this
informati on woul d adversely affect United' s conpetitive position
in foreign air transportation, since it contains sensitive
commercial information that could be used by United' s conpetitors
to frustrate its operational plans on a worldw de basis.

Therefore, w thhol ding under exenption (3) is required by the
terms of 49 U S . C. § 40115.

4. United al so requests that the Department |imt access
to these docunents to counsel and outside experts of interested
parties who have submtted affidavits stating that the
information will be used only for purposes of this proceedi ng and
w Il not be disclosed to anyone other than counsel or outside
experts who have filed a simlar affidavit.

The docunents at issue contain sensitive comercia
information, and include corporate docunents, studies and
anal yses prepared for the purposes of international planning and
strategi c decision-making. None of the information has been
publicly released. Release of the docunents would cause
substantial harmto the operations of United, as was denonstrated
above. Mdreover, the Departnment has previously recognized the
l'i kelihood of serious harmin simlar circunstances, as when it
instituted affidavit procedures for the confidential materials
submtted in Docket OST-95-618 (Application of Delta, et al., for
antitrust immunity). Oder 95-11-5. See also Order 96-1-6, at
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3. The information submtted hereinis of a simlar nature to
the materials submtted by the Joint Applicants in that docket.
In these circunstances, United requests that all docunents
submtted herein be protected from disclosure under Rule 39 of
the Departnent's Rules of Practice, and furthernore that the
Department institute its confidential affidavit procedures to
limt disclosure of the documents to counsel and outside experts
of interested parties in this proceeding.

Respectfully submtted,

G, FELDMAN and BRESS,
CHARTERED
1250 Connecticut Avenue, N W
Suite 700
Washi ngton, D.C 20036
(202) 637-9130

Counsel for
UNI TED Al R LINES, | NC.

DATED: June 19, 1996
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CERTIFICATE OF SERVICE

| hereby certify that | have this date served a copy of the
foregoing Mtion on all persons naned on the attached Service

Li st by causing a copy to be sent via first class mail, postage

prepai d.

Mg, . f e

g
-
Michelle I. Olney oF—

Dat ed: June 19, 1996
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