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2.

~~n&~~a~j-~~r~~h ~a~k~ts~ as fully d~scr~hed  he~u~,  me direct the Joint applicants tu resubmit
fur renewal  their var~uus~y  styled a~~~anc~  agr~~~ent~s~  five years frum the date  uf the jss~an~~
of rhis Order. If the Joint App~j~ants  chuuse  tu up~ra~ under a ~u~un me ur brand, they
must ub~a~n advance  appruva~  from the ~epa~~~nt of ~ra~pu~t~un (“the ~~pa~ent”~  h~fur~
j~p~e~ent~~g  the a~ang~~ent.

As an express ~und~t~un  to the grant of ant~t~st gusty to the A~~~an&~,  we also  direct Delta,
Austrians  ~ahena~ and ~~issa~r  to withdraw from any ~a~~~j~atj~n  in any ~nte~t~u~~ Air
~~anspu~ Assu~iat~un  ~“~A~A”~ tariff ~uurdi~t~un a~tjvit~es that discuss  any prupused t~u~gh
fares, rates or charges app~jcah~e  b~t~egn the cited bites and Austria, .~e~g~u~, or
~~v~tzer~and;  the cited antis  and Albany or the Netherlands; and~ur  the cited States and
any other ~u~ntri~s designating a carrier granted antirust aunt, or renewal thereuf, fur
pa~~~jpatjun  in scalar a~~ian~~ a~tivjties  with a U.S. carrier. me alar direct the Joint
~pp~~~ants  to report ~~~-jt~n~ra~  ~rjg~n-~~stjnatiun bulky of Airline Passenger  Traffic data
~‘~~~~ ~u~ey~‘~  fur all passenger ~tjnerari~s  that ~n~~~d~  a cited States pui~t ~s~~~ar fu the
O&D survey data already  reputed by Delta).

As we stated in chum Cause Order 96-~-~6~ we will ~~use~y  ~u~tur the ~u~pet~t~ve
~n~~~ru~~nt  in the three hug-tu-hug markets nut granted ant~t~st ~~~~* as well as the fuur
New Turk-~urupe darken of pa~j~~~ar  ~un~~~ to the DOf . We will re~xa~~n~  each of these
seven markets during the next eighteen ~unths to dete~in~  chewer aunt ~unt~nues  to be
apprup~ate fur the three hub-tu-huh markets and recant in the best interests of ~u~~~ers  and
~u~pet~t~un,  and alsu chewer the four New ~urk-~uru~~  markets shuu~d cunt~nu~ to receive
antit~st ~~njty. This revje~ will be cunduct~d  in full ~uop~ratju~  with the decadent of
Justice.

I. ~A~~~R~~

A. The burnt A~~~~~~~s~ R~~~~~~

On ~epte~her 8, 1995, De&a, -Aus~an~  S&em, and ~~~ssajr  filed a request seeking a~~ruva~
of and ant~t~st aunt fur beak A~~jan~e Agreements,  fur a ova-year term. burgh their,
A~~~an~~  Agreements,  the Joint A~~~~cants  state that they stand to expand their existing
cuu~eratjv~  ~arket~g re~at~u~hj~s,  which have invu~ved  quiet-tu-quint rude-share
a~ang~~~nts on a exited nailer of ruutes, by ~nt~rj~g into  a more cu~~rehe~jv~ busyness
alliance that cubed ~uv~r the c~rdjnat~un of three ~ara~~e~  ~uu~erat~un  Agre~~~n~. The
app~j~~~ state that the ~~~us~ of the Agreements is to ~s~~~~sh  a ~untra~~a~  and legal

2 By Order 9~-9-2~, issued ~~pr~~ber  25, 1995, we directed  the Joint -App~~~~ts  to provide
add~t~~~a~  ~nf~~a~i~~ to supplement  their request. By future dated ~~tuber 13 I 1995,  we fu~nd that
the record of this case was s~bst~t~a~~y  ~~~p~~te,  and we established  pruced~ra~  deadlines. By
Order 9% I 1-5, issued November  3, 1995, we grated the Joint App~~c~ts~ request for cu~~de~t~a~
~r~a~e~t for ~e~a~~  d~~~~~~ts and ~~~~at~~~,  ~~~~t~~g  access to these data in remain  respects. We
also  ~xt~~d~d  the pru~ed~~ra~  s~h~d~~e for filing a~wers  and replies to the app~j~atj~n.



fra~ewurk that will allow the fuur airljnes~  while re~aj~ng their separate &~~~rat~ and natj~~a~
jden~jrjes~  to es~blisb the ~ru~used  Alljance and ~~~~erate  to the extent necessa~ to create a
~sea~less air tra~~~~ system.  ” The applicants  maintain that if the Ambiance  Agreements  are
a~~r~~ed  and tuxedo they will proceed to negotiate  and ~~~~~ude  u~erat~ng  accords that
will ~r~yide  for s~e~~~~  ~~~rd~nati~n  and integration ~e~~a~s~s  regarding scheduling,
~ark~ting~  baaing,  joint serious and other related matters.?

On May 21, ~~~~,  the repayment  issued a ague-Cause  Order, Order ~~-~-2~. We tentatively
d~te~ined, subject to certain ~unditi~~ and ~~i~ti~~,  to grant a~~r~ya~ of and antit~si
~~~~~ for the A~~~an~e  Agreements a~~~ the Joint AF~~~~ants~  me tentatiye~~  decoded  to
direct the Joint A~~~j~ants to r~su~~~t their A~~~~~~ Agreements five fears from the date of
issuance  of the final urder in this case. The  decadent  noted that it was not ~r~~~s~ng to
authorize Defta,  Austrian, ~a~ena~ and ~~issa~r  to operate under a ~~~~n name  or brand.
The ~~~a~e~t  dete~ined that, if the Joint A~~~i~a~ts ~~~~se to overate under a rerun
nave or brand, they will have to obtain prior separate  a~~r~~a~ from the ~e~a~~~nt before
~~~~e~ent~g the a~ange~ent.

so ten~ti~e~~  deluded  to extrude remain ~a#ers relating tu fares and ~a~a~~~ for
~a~j~u~ar  ~ategur~es  of U.S. ~~~nt-~f-sa~e  local passengers on the At~an~-bassets,  At~an~-
~u~~~~ and ~~n~~~t~-~uri~~ routes, as agreed between the a~p~j~ants  and the decadent of
Justine  ~“~~~~~~.4  We ten~t~ve~~  dete~~ned,  as a condition to the grant of aunt, tu direct
the hint A~~~i~ants to withdraw from alI IATA tariff c~~rd~nati~n  activities affe~t~g cough
prices ~e~een the cited States and Austria, Belgium, or ~~~~er~and  and fur other markets
destroyed  herein.

~~ also t~~tati~e~~ deluded  to direct Austrians  bagel,  and ~~issa~r  to report ~~~-~t~era~
O&D ~u~~~ data for all  passenger jti~erar~es  that intrude a cited bites  point ~s~~~ar to the
~~~ buses data already readied  by Delta). buffer,  we ten~t~ve~~  dete~~ned  to direct the
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A. IATA

DATA ~~n~~nues  to u~~use the ~~~s~~~un  in this ~r~~eed~ng  of the ~r~~~s~d  ~~nd~~i~n  ~~~~~ng
~a~~~~~a~~~n  in DATA tariff ~~urd~~~~~n a&tiv~~~es  by fuzzed ambiances. As it has in
~re~~i~us axings  in this and other dickeys, 5 DATA takes the musician  that “all issues invu~ving
~~n~~nued  ~a~~~i~a~~un  in DATA tariff ~~urdina~~un~  s~uu~d be ~~~~dered in Docket ~6~2~~
~nv~~v~ng  IATA’s  1990 a~~~i~a~~~n  for ~unt~nued  drafts  deference ~u~~~ IATA Aries
that the ~r~~us~d  cundi~~un is ~na~~r~~r~a~e  because (1) variuus affected airlines and their
r~s~e~~~ve guve~en~s,  have nut had suf~~~en~  time to resound tu Order 36-~-26;  (2) the
~r~~~sed  ~undi~~~n  is in~u~is~en~  with other endings in this proceeding; (3) the ~ru~~sed
~~ndj~iun  lacks record su~~~~~ and (4) Order ~6-~-26  does not suf~~ien~~y  address the ~~n~e~s
of smaller in~e~a~iu~~  cagers and their guve~en~s regarding the effect of such a &~ndi~~~n
o n  in~er~i~ng~

The DOJ fully su~~~~s our lenitive de~~siu~ (I) to ~~nd~~i~~  and akin our grace  of an~i~~s~
bulky in the Atlan~-BrusselslZurich,  and ~in~i~~i-zuri~~  darkens (2) to cause certain
~~i~a~iu~ un IATA tariff ~~rdina~iun activities; and (3) to require Aus~~an,  Pamela,  and
~~issair  to report ~~~-~~ine~  O&D Pusey data.

.



The D03 does have bedim ~~n~e~  as to our punitive grant of “full” an~i~~s~  bulky for the
four New York darken and suggests  that  we rebuilder our de~e~i~~iu~  regarding these
markers  in certain respells, DWs ~u~peti~ive  ~un~e~~ as tu these markers, are (I) “time-
sens~~jye  travelers do nut have good su~sti~~es  fur nu~~u~ scheduled  airline service” ; and (2)
“&e ~rus~~~~s  fur enl~ by addi~iuna~  airlines into the New York markets that is suf~~ient and
~~~~~y  enough to deter or ~~u~~~ra~~  the ~u~en~ia~ an~i~u~~~~i~jve  offends  of the A~~ian~~
Agreg~~n~s  in these markers  are recede. +%

DW’s ana~~sjs is that  the ambiance wilI  reduce n~~~u~  co~~e~~~iun in the New York
~arke~~~a~e.~  DO3 bier suggests  that fur the ~~e-se~~~ive ~~arge~~ business~  passenger une-
stop service is nut a reasonable  subs~~~~e  for nu~~u~ service, and that tie loss of ~o~~~~i~jun  in
the New York ~ar~e~~s~  ~~~en~~a~~y  r~~a~e~ the ~~e-se~~~ive business passenger with the

I ~~ssibi~i~  of an~i~~~pe~i~~ve  price increases. 8 moreover, the DO3 ~ues~i~~ otir lenitive
~udg~~n~  that exjs~ing  ~u~~eti~i~n  and the ~r~s~e~~s  fur new anon in the New York
~arke~~~a~e,  a ~r~s~e~~  that DOJ spates  could mitigate its ~un~~~ about fast ~~~~e~i~iun  in
these four markers, will be of a timely and s~f~~ien~  ~~ara&~er  to deter or prevent any
an~~~~~~e~i~jve  effects of the Ambiance  Agreements, 9 finally, while the DUJ states that it fully
jn~ends  tu work with the ~e~a~~en~ in ~~~~uring the affe&~ed  ~arkets~ the DOJ suggests that
we r~~~~id~r uur d~~e~i~~iun  gran~~g full  aunt fur the four New York markers. lo

c. Delta, Austrian, ~a~e~a~  and ~~~ssajr

The hint A~~~i~an~s  request that the ~e~a~~en~ Claris in its Final Order that the ~e~a~~en~~s
a~~r~va~  of and an~i~~s~  aunt for the Ambiance  Agreements extend to intrude the hint
A~~~j&an~s’  respective ~u~ura~e  subsidiaries. 11 The  hint A~~~i~an~s  also  request that the
~e~a~en~~s Final Urder e~~ress~~ define the term ~A~~~ance  Agreements, n and that  any IATA
tariff ~~~rdina~iun  ~~i~~i~n cuber  to ordering paragraph 3 of Order 96-~-~~.
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/ ~~~~~  ding no ~usi~iu~ regarding our ~en~~iv~  order, ached states that it sulfurs the
a~~ru~a~ uf ambiances  ~e~~e~n  U.S. and fur~~gn airlines unsure there are ~ru-&u~~~i~ive  Open
Skies reg~es assuring freedu~ of entry. n ~uncu~en~~y  , added filed a ~u~iun fur leave to file
an u~~~~~~s~  una~F~urized  d~~~en~.  I2

A. IATA

DATA resounded tu the ~u~~n~s of the ~e~a~en~ of Justice in sulfur of the ~ru~used
eund~~~un  ~~i~~ng IATA tariff ~uurdi~riun activities by cured a~~~an~~  variers. DATA
argues  that DUI,  Iike DOT, has nut ~ruvided a ra~iuna~e  fur the ~undi~iun~  apart from “old
d~~~sju~  that are ~~~en~~y  under review in Docket 46~~~~ as well as DWs ~un~es~~d  ~us~~iun
as a party in that ~ru~eeding. f3 IATA ~un~e~ds that ~reviuus endings by the ~e~a~en~  that
IATA ~riff ~uurdinariun  is an~i~u~~e~ir~ve are an issue in Docket 4692~~  and that tu ~u~~de~
such endings as a basis fur the ~ru~used  ~undi~iun  ~u~~ru~i~s  the rights and ~~eres~s  uf alI
~a~i~i~~~s in that dunkers

The Juint A~p~~&an~s ilote that none of the ~u~en~ers  u~~use the ~e~a~en~‘s  lenitive
de~jsiun  fu ap~ruve and cute the A~~ian~e~ ur ~~a~~eng~  the ~epa~~en~*s lenitive endings
that the ~ru~used  Ambiance  is ~ru~u~~e~i~ive  and cubed renege the traveling ~~~~~~. adder,
they assert that none of the cu~e~~~rs (1) raise any facts or issues nut ~reviuus~y  ~u~ider~d
by the ~e~a~~en~ that ~uu~d unde~ine the ~e~a~en~‘s  ten~~ive  de~is~u~ in ~~~~-~ause
Order ~6-~-~6,  or (2) pruv~de  any basis fur the ~e~a~en~ tu delay  the issu~~e  of a Final
Order a~pruv~ng and adding the ~ru~used  Ambiance. ney ~a~n~~ that rhe ~~~~~en~~s
~en~~iv~  de&isiun  to a~~ruve  and cute the Ambiance  is fully sulfured  by the facts of this
case and ~u~is~en~ with the ~e~a~ent~s  ~n~e~a~iu~~  nudity ~~~e~en~  and ~re~ed~n~. The
Joint A~~~i~an~  urge the decadent tu Afro Order ~6-~-~6.
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The Joint A~~~~~an~s assert that DU3’s  r~~u~enda~~un fur a New York ~~a~e-uu~”  is based  on
a -‘~a~~ed’~  and uu~u~~u~ed*  premise that the ~ag~~de of Delta’s New Y~urk-du~~s~i~
u~era~~uns  will abode actual or ~u~~nria~  ~u~~e~~~~un. They also strtte &at DUJ’s  a~~ys~s dues
nut re~ug~~~  various factors that will ~ruvid~ .~u~pe~j~iv~  discipline  in the New York ~j~-~a~r
tiarkets:  (1) that African Airlines ~ruvjdes ~u~~~~ing nu~~u~ service in tie New Yurk-
~~Sse~s~Zuri~~ ~ark~~s~~~  (2) that several airlines  are a ~u~en~ia~ suur~e of new ~u~~e~i~jun  fur
the fuur New York ~ark~~s~~~  (3) that various New York-~uru~e ~i~-~air markers, ~u~~ara~~e
in size tu New Yurk-~~ss~~s~Geneva~~ie~a~Zuri~~~  receive cu~~~~ing  nu~~u~ service by
~u~~i~~~  airlines, * 17 (4) that each of the four New York markers  has received nuns~u~ service by
other U.S. a~~jn~s~ 18 (5) that DUJ’s  analysis  dues nut refugee the d~s~i~~i~ng  effect of une-
stop ~u~e~~ing  service in these four markers, * 19 and (6) that the u~en-skies  agreements ~ruvid~
~~es~r~~~ed  u~~u~ni~~es fur any I.J.S. airlines tu enter these four ruckus either directly or
~~uug~ rude-snare a~ange~en~. 2o

Tfie Joint A~~~j~an~s  bier assert that DU3’s e~unu~i~ a~~ysis  neither has a~~~i~a~i~i~ to
these New York-~uru~~  ~ark~~s~ nor s~uu~d  it be a~~~~~ed,  since it is nut in the record. They
alsu assert that  DUI ens in its view that ~u~en~~a~  envy in these markers  is refuge, since
nu~eruus airlines ~u~en~~y  serve New York and puse a serious ~u~~~itiv~ threat as viable
~u~~n~ia~  endues  in each of the New York markers under review.

The Joint A~~~i~an~s  ~~~~r ~ain~in that the a~~y~i~a~  a~~rua~~ DUJ urges the ~~~a~~en~  tu
adupt  in &is case is Nahum  and unprecedented ~u~~ar~d tu that adu~~ed in ~reviuus similar
cases. They  state that, in addi~iun  to tie thee relevant markers  we ~reviuus~y a~~yz~d (TJS-
~uru~e, ~.~.-~~unl~ pairs, and discrete ~i~-~airs~,  DOI ~uu~d have the ~e~a~en~ refugee
fur ~u~~~jrive analysis  the ~~~~-se~~~~ve”  passenger. The hint A~~~i~an~s  argue that, given
the g~u~a~ bare of the A~~ian~~,  it ~uu~d be i~~~ru~ria~~  fur the ~e~a~~en~ to accept this
DUJ u~ru~used  relevant darken.  n They also  assert that any alleged redu~~iun  in ~u~~e~i~jun  in
the four New York markers is ~~~~ed to rude-s~are~~~ucked-s~a~~  service that is nut
sig~~~a~~~y  different than the service ~ruvided by ~~~ed-~uf~a~a  and ~u~~~s~-~~ in
their =nun-~a~e out ~arke~s~  .zl

17 ~wer, at 11-12.

20 ~wer, at 13.
1

21 SW Orders ,~~-~~2~ and 95-5 12, regarding  ~~ired-L~~~~a, and, Orders 92-l  I-27 and
93-l-11, reg~di~g  ~u~~wesr-KL~-
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~jna~ly*  the Joint A~~~i~ants state that if the ~e~a~en~ c~uuses  to reconsider the issues raised
by IATA, they are dialog to agree to accept the ~A~A-~j~dra~a~  cundj~iun  lending such
review. subject to cu~~ara~~e  condi~ju~ for ali other s~~~ar~y sedated U.S. and fure~gn
ai;lines.

be make final our ~en~~~ve endings  that the Alliance Agree~enrs  s~u~ld be approved and their
parties given an~j~~s~  i~u~~y~  suspect to (I) the ~ruvisju~  that the an~i~~s~  bulky will  nut
cover any ac~ivi~jes  of Delta, Austrian, and ~~~ssajr,  and their res~ec~jve  su~sjdiaries~  as
uppers of ~ur~ds~an,  L.P. and ~alileu conjurer  rese~a~~u~ systems  businesses;  (2) the Joint
A~~~~can~s~ ~i~~dra~al from IATA ~nc~~u~ as described below; and (3) the described
cu~di~juns  as agreed to by DUJ and the Joint Applicants, fur the A~~an~-~~sse~s~  Albany-
Zurjc~, and ~inci~~i-zur~c~ markers  (see  Appendix A). The cu~en~ing  parties have nut
raised any new arguments that ~uuld culled our clanging uur ~l~~a~e  ~u~c~us~un. The parties
have nor disputed &at the jn~egra~iun of the ambiance ~a~ners~  se~ices  s~uu~d renege the public
by ~ruyidjng better service and echoing the Joint Applicants to u~era~e pure ef~c~en~~y  or that
our cu~~e~~~iun analysis  is valid with regard to almost all of tie darken at issue, In view of
the cunc~~ expressed  by the IX31 a~uu~  four beg York rou~es~  me will ree~~~ne the
inundation of the a~~~ican~s~  u~era~iu~ on those  ruu~es in eighteen ~0~~~ The Joint
A~~~ican~s  are to resubmit fur renewal their expa~iun agree~e~~~s~  in five years from the date
of the issuance of this order. If the Joint A~~l~can~s  c~uuse  to overate under a single nail or
cu~un brand they  will have to obtain prior a~~ruval  frum the ~e~a~~ent  before
j~~~e~~n~i~g  the cadge, me also direct the Joint Applicants tu file all. su~sidia~ and
subsequent  agre~~en~~s~  with the ~e~a~en~ fur prior a~~ruva~~~2

In add~~~un~  we are also ~na~~~ng  our de~e~j~~~u~ (1) direc~jng  tie Joint A~~ljcanrs~  as a
cu~di~iun  oh the grant of a~~i~~s~  aunt,  to ~i~dra~ frurn  all IATA tariff cuurdi~~iun
ac~jvi~ies  relating to ~uug~  prices ~e~~ee~  the added acmes  and Aus~ria~~e~giu~~~i~er~and~
between the U.S. and ~e~any , screen tile U.S. and the ~e~erlands, as well as ~e~~ee~  the
bored  Stares and the ~u~e~and~s~  of fureign carriers pa~ici~a~~ng  witi U.S. baggers in other
i~u~~~d ambiances  that day be subsequently  approved by the ~e~a~en~~ and (2) directing
Austrians  ~a~e~~.~d ~~issa~ to report ~~~-i~inera~  U&D Pusey data fur all passenger
~~~nerar~es that bones a bored States point ~s~~~ar tu the Use bogey data already refused
by Delta).



t’nder 49 U.S.C. session  ~~3~~~ the ~e~a~en~ has the dis~re~iun  to exempt a person afforded
-by an agr~e~e~r under sec~~un  41309 from the u~era~iu~ of the an~i~~s~  laws “to the extent
ne~essa~  to allow the ~ersun  to brushed with the ~ra~a~~iun~” provided that the ~e~a~~~n~
deadlines that the exe~~~iun  is required in the rubric interest. It is nut our policy tu confer
an~j~~s~  bulky salty on the grounds that an agreement dues nut violate the an~i?~s~ laws.
~~ are bilging to make ex~e~~iu~,  ~u~ever, and thus grant aunt if the parties to such an
agreement would nut ul~~~ise go fu~ard ~i~uu~ it, and we find that grant of an~i~~s~
i~~~~ is required by the rubric interest,

Under 49 U. S . C _ se~~jun  4 1309, the ~e~a~en~ bust de~e~i~e f hung other ~j~gs~  that an
inter-~a~jer agreement is nut adverse to the rubric jn~eres~ and nu~,in  viu~a~iun  of the shale
befure granrjng a~~ruva~. 23 The ~e~a~~en~ day nut a~~ruve  an infer-barer  agreement that
~~~~~~~~~~~~~~~  reduces or e~~i~~es ~u~~e~i~iun  unless the agreement is ne~essa~ to meet a
serjuus  ~rans~u~a~~on  need or to achieve  i~~u~an~ rubric  bene~~s  that gamut be met or that
kaput be achieved by reasuna~~y  available  a~te~atives that are materially less
an~i~o~~ri~ive~ z4 The ~u~~i~  ~~ne~ts  intrude inte~tiu~~  &u~i~ and foreign nudity
~u~idera~iuns . 25

The party u~~using  the agreement or request has the burden of ~ruv~g that it subs~n~ia~~y
reduces or ~~~inares ~u~~~i~iun and that less an~i~u~~e~i~ive a~~e~~ives are avai~ab~e.2~  On.
the other hand, the party defending the agreement or request has the burden of ~ruving the
~rans~u~a~ion  need or ~u~~i~  bene~~s~2~

me have ~ar~~~~y reviewed the a~wers and replies to our ten~tive derision  and, ~u~istent
with our ten~tive endings and ~un~~usiu~  and the DWs overall ~u~ents,  we find that the
grant of an~i~~s~  aunt in this case is in the rubric  Theresa.



As we des~~bed  in ~~uw-pause Order ~6-~-~6~  the ~ntegratiu~  of the four carriers’ secures
will. on ba~an&e,  Ernie ~u~~erjtjun in tra~at~anti~ markets and allow the airlines to ~ruvide
better service  and enable them tu overate  burl ~f~~ient~y;  and it is u~~e~y that the A~~jan~e
~gr~e~~nts~ subject to certain ~unditiu~, will subs~ntia~~y  reduce ~u~~etjtiun  in any relevant
market.

Our ana~ysjs  jndi~a~~s  that the a~~~an~e  wiII have  a su~s~n~ja~ ~ru-cu~~etjtjve  ~~a~t~ brj~g~ng
on-line service to nearly 3~~~ ~i~-~air  markets with an est~ated total traffic volume of 2 I .4
~i~~iun passengers. turnover* it will  sig~~~ant~y  increase ~u~~et~tiun  and service
u~~u~~rjes to zany of the 6.1 ~i~~iun passengers in behind- and ~yund-  gateway ~arkets.2~
The ungreased  ~u~~etitiun and service o~tjuns  will  st~u~ate new traf~~ and thus expand the
overall inte~atiu~~ market and jn&r~ase  u~~u~~ties  fur the trav~~jng  rubric  and the aviation
indusr~~ U.S. ~u~u~ers,  ~u~u~ties, and airlines s~uu~d  be major bene~~iarjes of this
ex~a~~on and of the assu~~ated increase  in Semite u~pu~~t~es.

This decadent  and the ~e~a~~ent of ~~stj~e  are in full accord on these truant
~un~~us~u~~  as we are with regard to DUJ’s  bunker as to the ~ussib~e negative apart on three
hub du~~nated  ~~ty-~a~r  markets -- At~an~-~~sse~s~  At~an~-Zuric~~  C~nc~ti-Zur~~~. Thus,
in the brow-cause  Order, we tentatively  extruded those  markets from full.  ~~~~ and we
will  adopt that ten~t~ve  de&~siun  here.

The DUJ’s  refacing ~un~~~ is that tie-se~itjve travelers in certain New Yurk-Euru~e
nu~sto~  markets (New York-gussets,  Geneva, Gwen,  and Zuri~~~ may be subverted  tu
su~ra~o~~~titive price increases Krause of d~inutiun of ~u~~etition now ~ruvided by
brooked-shade  a~ange~ents. We have ~are~~~y ~u~idered the DUJ’s i~u~atiun  and
re~o~endatio~,  but on balance, da nut find it ne~essa~ to order a ~~~er’ex~~usiun from
~unity. me note  again, ~uwever, that the joint review that we and the DUJ will unde~e
during the second year of this a~~ian~e  is intended to address any of these issues fur w~i~~ we
will then have pure e~~i~~a~  evidence of its ~u~~etit~ve  ~~a~?.



In the Order tu Show Cause we des~rjbed  the ant~t~st analysts  required by s~~tjun  4~3~~. We
tentatj~~e~y  found that relevant markets intruded the U.S. -Europe, the U. S. -Austrja~~e~g  jurn~ *
~~it~er~and~ and various ail-pair  markets, as well as the beyond-  and beyond-gateway markets.
Our analysis  indicated  that imp~ementatiun  of the Ambiance  Agreements wuu~d nut reduce
~umpetjtjo~  in the I-I.  S. -Europe, LT. S. -Austria~~e~gjum~~witzer~and,  and behind- and beyond-
gateway  markets,

~egardjng the ~jry-pair  markets; the -hint Applicants unde~uok to exclude from the scope of
their requested  joust rapacity,  fares, and yield management de~isiu~ for pa~j~u~ar  tr .S.-
source  local  passengers in the three markets where Delta is the cub-dumi~nt airline, the
At~an~-~~sse~s~  Ar~anta-Zurich,  and C~nc~~at~-Zur~~~  markets, co~~stent with Appendix A.

The four ~jty-pair  markets that remain at issue are New Yurk-~eneva~zuric~~~sse~s~vie~a~
The shoe-pause  order did nut propose tu extrude these markets from the scope of appruva~ and
anrjt~st i~u~~~ since we ten~tive~y  found that the ambiance was nut Iikely  to reduce
competition in those markets. The DUJ has expressed ounces i~ufar as tie-se~itiv~
travelers are affe~red  (the time-se~itive  travelers are presumed to be generally business
trave~ers~, The DUJ essentially  offers three pujnts:  that granting aunt fur the New York
market wit1 e~~inate the actual  ~umpetitiun  that subentry exists between Delta and its pawners
on the nunstup  routes; that the nu~tup ruutes ~u~ti~te  a separate market fur a number of time-
s~~jr~~~e  trave~ers~  because  they are suf~~ient~y  unwinding  to take one-stop or ~u~e~t~ng digits
that an airline munupu~i~ing  the nu~tup service can charge fares that are subs~ntia~~y  abuve
~umpetitive  levels;  and that no other airline is elegy to enter any of these four nu~tup routes in
rhe event that a Lack of ~umpetitiun  results in nun-~umpetjtive,  higher fares, due tu the
~~onornj~s  of the ruutes~ as s~uwn  by the past  ~istu~ of U.S. airline service in the four
markets. A~~urding  to the DUI ~~,~ passengers each year will be affected.

‘The Joint Applicants  disagree with the DUJ’s  a~~egatiu~  that there is a separate nu~tup market
and that ent~ into the four New York nu~tup routes is u~~e~y~  the applicants do not,
~o~~~ver~  djspute  the DU3’s asse~iun that they are now ~umpet~ng  on the four ruutes~

The applicants  have represented that  the New York routes ~u~ti~te  an essential  part of the
a~~~an~e  and that the lack of aunt fur the app~i&ants~  uperatiu~ on those ruutes wuu~d
greatly spar the e~~ien~y of the a~~ian~~‘s  uperatiu~.  They have stated that a denial of
aunt fur the New York routes wound  prevent them frum ~p~ementing the a~~ian~e.2~

We are nut ~unv~n~ed that the record demu~trates  that approving and suing the a~~~an~e’s
New Yurk-~en~va~Zuri~~ ~~sse~s~Vie~a nu~tup service will su~s~tia~~y reduce
~um~titiun  fur the vast rna~o~~ of passengers. abbe we refugee that our a~tiu~ will ~~~~
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arcs reduce the number of cu~ent cumpetiturs fur nu~tup service -- the ambiance will end the
Joint A~p~icants~  existjng competition under their b~ucked-space  agreement in the four New
York markets~ waist necessarj~y  mean sume  d~inutiun  of cumperjtiun -- we are unable to
cunc~ude~  based on the record, that ac~a1  une~srup  and cu~ect~ng se~ice cumpetjt~un~  and the
~ros~ecr  of pu~entja~  ent~, wilt nut adequately  mitigate these effects.

Of cuurse~ the loss of the nonstop cumpetitiun between the Joint Applicants on the four New
York routes ~uu~d be of little cu~e~uence if other attunes served the nu~top routes or if the
numerous cu~ecting se~ices  offered between New York, on the one hand, and Brussels,
~ene~~a~  ~ie~a, and auricle  on the other hand, disciplined the ap~~icants~  fares on the nonstop
bights. The DUI states that the cu~ect~ng services s~uu~d  deny the Joint Applicants the ability
ru charge s~~racumpetitive fares to travelers who are nut tee-se~itive,  since such ravelers are
likely  to rake ruutjngs that in sume  cases may be less cunve~ent to reach their desti~tiun, to
avuid  ~jg~er nunstup  fares. The DUJ’s  cunce~ thus is directed to those tie-se~itive
tra~~e~ers. These traveler  are u~~e~y tu take co~ect~~g  services or one-stop ~jg~~ j~tead of
nonstop ~jg~ts unless the nu~tup fares are subs~ntia~~y  higher than the fares fur a~te~tjve
~e~jces~  the DUJ believes. DUJ is cunce~ed  that since the ambiance  in the New York markets
will  e~jminare  nonstop competition in two of the four markets and reduce the number of nu~tup
cumperjturs in the other two markets from three to two, the hint Applicants may be’ able tu
charge roe-sensitive travelers nu~tup fares that will exceed the fare levels  that wound  exist in a
competitive market, unless entry is likely.

~~~~e the DUJ cu~ents  suggest the ~ussi~i~i~  that  nu~tup airlines can charge premium fares
to sume  tie-sensitive  travelers,  we ~uestiun  how use~~~y  these tra~at~antic markets can be
compared to dumestic markets ) 3* and accordingly , wiener  the basis fur the DU3 cun~e~ is

y app~~cab~~  here so as to demu~trate  a su~s~ntia~  loss of cumpetitiun resulting from

Of cuurse~ even if there is a separate nu~tup market fur the four.~ew York ruutes, the a~~jance
wuu~d  nut cause a subst~tja~ reductiun in ~umpetitiun  if user airlines are likely tu enter the

30 The DUJ has offered ~~fu~~ju~ regardj~g  the existence  of a relevant  market for ~~~~~~ “time-
se~~r~veT’  travelers. ~pecj~ca~~y,  these ~~c~~de,  an ecu~omerr~c  study, umber ~~rkj~g Paper 5561
~A~r~~~e  Hubs: busts, bumps and the ~~p~~ca~iu~ of ~ustumer  ~e~eroge~e~~y’~ ~r~rte~  by Steven
Berry, ~jc~ae~ ~arna~~~  and Pablo ~p~~~er,# whose general cunc~~siu~  is thar  ~~~-du~~~~r  carriers
charge a pre~~  - a f~d~ng  c~~~~e~r  with our own studies ~~0s~ recenr~y  our ~~ Cost ~~r~~~~
~~~~~~  ~e~~~~ti~~  ~~~~~  April 19%).  me do not view these results as djrecr~y  addressjng  rhe
rra~a~~~tjc  markets at issue here. It was based on dumestjc  c~~-pa~r  market experience  where the
distances  are shorter and p~s~nger  de~~rjes.grearer  than the four “thin,” jn~~~~j~na~  New York-
Errrape  rouses  at issue in this case. ~pec~~~a~~y,  the average  darken  diskance  engined in the smdy  was
7 10 miles,  whereas  the average  Nan-sr~p dis~~ce  in the four New York-Elope skew is 3925 miles,
and the average marker  de~~~~es  in the study are more than  four rimes greater than those in the New
York-Europe  ~rkers.~  me have found that distance  ~rrers. DUJ’s ~a~ys~~  of rbe Ar~~ra-~a~t  Lake
City and ~a~~as~Fr~  ~~~~-~osl~n markers in much the same way addres~~  dumesrjc  parkers  that are
not clearly  analogous  ~~~~~~se  at issue here.



nu~top markets in a timely and effective day if the applicants  raise fares to supra~umpet~tjve
levels. me ten~tjve~y  cunc~uded  in the s~uw-cause  order that ent~ was likely  in the New York
markets~  since we thieved  that Delta’s small share of the overall New York airline market and
the open-skjes  agreements with Austria, Belgium, and ~wj~er~and  (and ~~~~~~ open ent~ in
rfiuse cuuntries~  wuu~d  make entry viable if the applicants  increased fares above, or ~uwered
service below, the level  that wuu~d  exist in a ~umpetitive  market.

One issue is whetter  so-cadged  tie-se~itive travelers have a reasu~b~e,  dough perhaps nut
perfecr,  “good” substrate fur nu~tup service provided by other variers. The pa~ies have
given us anecdu~~  mutation  such as the s~tements  of travel agents and travel managers that
they fiave  ~ruvjded. This is nut the kind of em~~ica~,  cuntestab~e  evidence that wuu~d lead  us
to find that our ten~tive ~un~~usio~  are in&o~ect.

agile  DUJ f~uses  on the differences  in elapsed  trip tim& between no~tup and one- stop, it
s~uu~d  be noted that elapsed  time is nut the only relevant crjteriun. zany business travelers
prefer a pa~~cu~ar  airline or gruu~ of airlines, either because of frequent-dyer  af~~iatiu~ or
percejved s~ndards of service. Utters may be hying under negotiated contracts with pa~jcu~ar
carriers, as indeed travelers lanced by the U.S. ~uve~ent do. Most sig~~cant,  ~uwever~
is the radically expanded rage of depa~re  and arrival times that becomes available when
c~~ectiuns seven  if exited to on-line cu~ectiu~~  are ~u~idered‘ The increase  in elapsed
time -- the key ident~~ed  drawback of these services -- is ac~a~~y modest, ~a~icu~ar~y  in
prupu~jun  to the uvera~~  ~uu~ey  time; an additjuna~  90 minutes to three hours in a ~uu~ey of
eight to twelve hours may well be offset by the greater uvera~~ &unve~en~e  of selecting among
more ~jg~ts~~~  ‘

This effect tends to equalize  cu~ect~g  and nu~tup ~~g~~ mure as the dis~nce between origin
and desrjnat~un  increases In these four New York markets, gussets is the Ieast subject to this‘
effect: nun-circuituus ~o~ecting uptiu~ are fewer, and additiuna~  elapsed  time is
propo~iunate~y  greater* 32 In the Swiss and Austrian markets, ~uwever, the prupo~iuna~
increase  d~i~s~es~ and the number of q-line cu~ectiu~  with modest circuits  are
cu~iderab~e. Fur examines  the westbound digit from ~neva to New York on ~e~~~~wissair

31 For exiles  in the Vje~a-hew York marker both KLM Royal Dutch A~r~j~es ~~~~ and
L~~~~a beg Arrives ~Lu~~~a~ offer both earlier and later ream than ~e~t~Austrj~7s  n~~r~p
service; in the ~urjc~-~ew  York market ~c~d~~vi~  Ajr~ines  ~ysrem ~~A~~, KLM,  and Lusaka
offer earlier  ream than ~e~r~~w~ssajr~s  no~rup se~~ce;~~n the Seneca-dew York market botfi  KLM
and L~~~a~a offer both earlier and later ream than ~e~r~~w,jssa~r’s  nu~tup service. pierce:  U~cja~
Airline  Guide, ~ur~dw~de Edjrjon~  June 1996.

32 On westbound  seduces,  the nu~tup augurs  take ruug~~y 8 hours, while on-line cu~ec~ju~
range upward  from  abut ten, with musr  t~jng between  ten and twelve hours. UAU ~ur~dw~de
Ed~r~un~  June 1995 (“To New Yurk#~*



We appreejate  the DOJ’s  a~a~~s~s  of passenger pr~fere~~~s  in ~e~a~~ d~~est~~  markets, we have
several r~se~at~u~ regarding the app~j~a~~~~t~ of these a~a~~g~~s  to the four tra~at~a~t~~
markets, First, the du~~st~~  markets analyzed  by the DOJ ~~v~~ve  sagger d~s~~&~s,  with
denser traffic v~~u~es~ that r~~~~ve  pure frequent nu~t~p .and direct service. The Atlanta-cart
Lake City market, fur example, reproves  eight daily n~~t~ps liy Delta,35  thus r~d~~~~g  the
d~s~~~~j~a~  ~ute~t~a~  of on-he ~~M~~~~~~s~ More ~~da~~~~~~~, ~u~ever~  that market is a
~~~-tu-~~~  ~perat~u~  fur Delta. In ~u~trast,  Delta ranks third, fugue,  and even fifth at New
York by var~u~s s~~dards -- hardly the market preserve  of ~~~~ hub puwer is made.36 It was
pr~~js~~~ because of our ~u~~~~ that Delta and its fure~g~ p~ners ~a~ exercise hub
d~~~~a~~e  at At~~~-~~sse~s~Zur~~~ and ~~~~~Mat~-Zur~~~  that we fuund it apprupr~at~ tu
accept the “carve uut” of these markets.

The other two examples uff~r~d  by the DOJ a~~a~~~  appear to suggest the ~~~reas~d  d~s~~p~~~
effect of ~u~e~t~~g survives  as ~u~tups decline. In the ~a~~as~Ft.  ~~~-~ustu~  ~x~p~e~
where Delta and ~er~~a~  offer t~~~ee~  daily ~u~tups,3~  it appears that r~~at~ve~~  few
passengers use ~u~e~t~~g s~~~~~s~  in the case of ~uustu~-~ustu~,  where ~u~tj~e~~~ A~r~~~~s
offers only five ~u~tups,~3 a greater prupu~~u~  of travelers use ~uMe~tju~,- ~j~ hubs at on.@
one end of each of these markets, they are also su~~~~at  more a~~uguus  to the fuur
tra~sat~a~t~~  markets than the At~a~~-~a~t  Lake City ex~p~e. These  ~~s~~at~u~ suggest that.
~uM~~t~~g services can to an extort serve as a relevant djs~~p~j~~ force in the four
tra~at~a~tj~  markets.

Aside from the issue of actual ~u~~t~tju~, we do nut fully share the view of I.303 regarding the
~~~~~uud of p~te~tja~ ~u~petj~ju~  and new entry from New York. Jajce nut sexing  these four
markets, varjuus a~~j~~s u~rate in the ~a~at~a~t~~ ~ark~~~ace to and from New York. Also,
as a result of the ~.~.-A~s~ja~  ~e~gi~~~ and ~~j~er~a~d upe~-skjes  e~v~u~~~ts, and d~~~l~
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open entry in thuse  ~uun~r~~s,  other a~r~~n~s  are free tu enter the New York market fur the first
rime. In pa~i~u~ar,  as the DOI r~cug~z~s~ ~un~~n~n~~  has a major hub at remark. ~h~~~ we
gamut assure new anon into these markers,  we ~un~~ud~  that there is real pu~~n~ia~ fur entry in
this upon-market  ~nv~ru~~nt~3~

~nd~~d~ we b~~~~v~  that ~u~-~us~  ~a~j~rs can s~~~~~d  in~~~a&iuna~~~,  Fur ~xa~p~~~  ~~r~~an
Trans Air, Enc. up~rat~s  ~u~-fr~~u~n~y  service in hung-haul  markets and offers very low fares,
and Laker Arrays will up~rat~  b~t~~~n  F~urida  and the cited ~~ngdu~ with ajr~raf~ that are
burl densely ~u~~r~d than is typj~a~. ~hj~~ we glut antjcjpat~  what strat~gj~s may be
~~p~uy~d  by rhe n~~-~n~rant,  ~u~-~ust ajr~jn~s  fu achieve  sunless in the ~nt~~atiuna~
~ark~~~a~~~  we fully  r~~ug~z~  that a rn~~~jpli~~~  of strategies are availably  tu these carriers
and the market will ~~t~~jn~ in fact what happy.

We are also finder of ~~~ York’s h~stu~ as a ~ra~a~~ant~~  gateway. Tower Air and margin
Ar~anl~~ Aj~ays  both have ~ajn~jn~d su&~~ss~~  tra~at~ant~~  up~ratju~ ~ithuut tile ~x~~~jv~
on-line feed ~raf~c that DOJ regards as essential.  ~~~~~s~, a U.S. airline dues nut have to
have a n~~urk  presence at New York in order tu d~v~~up  suf~~j~nt  flow  traf~~ in the four New
Yurk gal~~ay markers.  It can a~h~~v~  acc~p~b~~  Ievels  of flow traf~~ by ruut~ng  service from
its ~nr~rjur  hub cities uver New York. ~~ also note  that in tie New Yurk-~st~rd~ markets  a
classic example of a hub ruut~  subject tu ant~t~st aunt,  nu~tup services are uff~r~d,  nut
just by KLM and ~u~h~~st~ but also by ~a~ina~r outland and such carriers as Ruyal  ~urda~an
and ~zb~~s~a~ A~ays -- r~~at~v~~y small tra~a~~ant~~ ajr~in~s  with no on-line du~~stj~ feed
traffi&, ~a~~~ajr outland is of ~uurs~ a far s~a~~~r tra~a~~a~ti~ carrier than ~u~~~s~  and
KLM, and the th~rd-~uunt~ carriers pr~s~~ab~y  have selected tra~at~anti~ ruutjngs with an eye
tu the greatest put~n~ia~ fur supp~~~~~tj~g their nudist  tra~a~~anti~  hu~~~a~d  traffic. ~hj~~
these carriers’ priur~~ ubv~uus~y  ~s,~~ir  third- and fuu~-fr~~du~  traces they have the
jn~~n~~v~ to s~~p~~~~n~ that revenue with as hush ~fth-fr~~du~  traffic as puss~b~~. The
presence uf these carriers suggests that ~u~p~~jtjun  with the ~s~b~jsh~d  b~n~~~~arj~s of ant~t~s~
aunt day be ~uns~derab~y  less fu~jdab~~ than suck ~u~~n~s sugg~st.4~

chief d~~~i~ng tu ~~bra~~ fully DCG’s  r~cu~~ndatiuns  regardjng these markets, we
r~~ug~z~  and appreciate Ithat  there will n~~~ssari~y  be a d~~nu~jun of ~u~~tj~~un in these four
~ark~~~ and that this luss*uf ~u~p~tit~un  may be must acute fur t~~-s~~jtiv~  local passengers,
such as bus~~ss  ~av~~~rs. ~u~~v~r, our d~~jsju~ in this barer are based a~t~~ativ~~y  on both
uur ~&unu~~~  stasis of the sig~~~a~&~ of any ~inur loss of ~u~~titiun and our ~u~g-~~~



jnt~~atjuna~  avjat~un  pu~j~y.  me are required by 6 4~3~~~b~~~~  to balance our ~nt~~t~una~
policy goals agai~t putentja~  n~gatjv~ effects that eight arise frum our ~u~jng certain
transa~t~u~;  such as the adverse ~u~pet~t~v~ apart or ~esse~ng  the ~ff~~tjv~ness  of the
resultant  a~~jan&~.  In pa~~~u~ar,  we note that the Joint App~j~ants  have adv~s~d the ~~pa~~nt
atid the DO3 that ~ca~~ng  uut” the New York routes ~uu~d prevent the Iuint App~j~a~ts  from
~p~~~ent~ng the A~~~an~~  Agreements, thus ~eupard~jng the subs~ntja~  prucu~u~~r  and
pru~u~pet~t~v~  bonnets that we fur~sa~ r~su~tj~g from the Ambiance  Agree~~nts.41 ~~ do nut
see any r~asunab~y avaj~ab~~  a~te~atjve that ~uu~d produce the same ben~~ts. If our denial of
jounce  fur the New York routes caused the app~j~ants  tu abandon the a~~jan~~,  there appears
tu be no ~~e~~uud  at this point that the airlines could suun  create anuth~r  a~~~an~e  that ~uu~d
pruv~d~ ~u~parab~~ ben~~ts  to US S . travelers,

~jna~~y~ this day nut be the last word on the hatter. ~e~~~r we nor any other party can foresee
every ~uns~~uen~~  of a r~~~atu~ de~jsjun,  pa~j~u~ar~y one as sjg~~cant  as the grant of
antjt~st aunt tu a ma&r g~uba~ airline a~~jance, ~h~r~fur~~ lurking closely with DUJ, we
jnt~nd-tu  review the up~rating  results of uur de~is~un here ~~~jn 18 bunks; if ne~~ssa~,  we
may amend this d~~~s~un  at that time, in light of actual marketplace deve~up~ents.

~~ a~~urd~ng~y  will extend appruva~  and aunt tu the New Yurk-bassets, G~neva~ ~je~,
Zurich markets. ~jth regard to the other five ~~~-pair  ~arkets,42  we find no barriers to entry
and nu party has argued that we shuu~d ~it~u~d aunt. In add~t~un,  nuns of the parties
~ha~~~nge  our ten~tive ~un~~usiun  ~at‘~e A~~~an~e  Agreements are ~u~istent  with the pub~j~
interest under se~tjuns  4~3~~ and 41309. ~~ecj~~a~~y~  tune of the pa~ies dispute that the
A~~ian&e Agreements will b~ne~t the pub~j~  with better service and more ef~~ient Delta,
Austrjan, cabanas  ~~jssair uperatju~.

We will also ~~a~i~e  uur dete~~natju~  that antit~st aunt is required in the pub~j~  jnter~st
and that the Joint App~j~ants  are u~~~~y to pru~e~d  with the A~~jan~~  Agreements absent the
~~u~~. A~&urding~y~  we grant antj~st  aunt tu the Ambiance  Agr~e~ents~  as
~undjtjun~d  and ~~jted herein,

Appruva~  under se~tjun  4~3~~ reduces that an agreement nut be adverse to the p~b~j~ interest.
granting  ant~t~st aunt under se~tiun  4~3~~ re~ujres that the ex~~ptju~  is re~~jr~d  by the
public jnter~st. It is nut our purity  to confer antit~st aunt sappy on the gruunds that an
agreement dues nut violate the artiest laws. me are ~j~~j~g  to make ~x~eptju~~  hu~~v~r, and
thus grant aunt if the parties to such an agreement ~uu~d net uth~~is~ go fu~ard  ~jthuut
it, and we find that grant of a~tit~st aunt is refused by.~e rubric interest.
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~~ are ~na~~~ tu ~un~~ud~~ based on this record, that extending aunt tu these four &w
York markers “subs~n~ia~~y reduces or ~~~~t~s  ~u~p~~~~ju~.  “43 Since the ambiance  pawners
wif1 be ending their ~u~pe~i~~v~  s~~~~~ in sume ~arke~s~ they ~u~~d be expused to ~~ahi~i~
under the antjt~st laws if we did nut grant ~~u~~. 44 Based on the above, we found that
Delta, Austrian, cabana, and ~~~ssajr  are u~~e~y tu proceed with the Ambiance  Agreements
~~thuut  ~~un~~,  No party tu this pruceedjng has disputed  these ladings.

B. IATA Tariff ~uurdin~~iun  Issue

~~ affirm our t~ntatjve  d~~is~u~  tu ~undi~iun45  our grant of antj~~st aunt to the A~~~an~~
Agr~~~~nts upun the ~j~dra~a~ by the Joint Applicants  from DATA tariff ~uurdjnat~un
a~t~~~~t~~s  aff~~~~ng  ~uugh prices between  the tT.5.  and Austrja, ~~giu~,  or ~~~~er~and~  as
well  as b~~~~~n the U.S. and any other ~uun~~  that has desjg~~~d a carrier case ambiance  with

. a U.S. carrier has been or is subse~u~n~~y  given ~u~~y~ ur renewal  th~r~uf~  by us.46 Under
this ~und~t~un~  the Ambiance  airlines day nut pa~i~jpate  in IATA tariff ~uurdj~tiu~  a~tj~it~es
aff~~~~ng  fares, rates and charges between  the cited  States and Austrja, ~e~g~~~ or
~~itz~~~and  or between the ~~~~d States and the hu~~~and~s~  sf their s~i~ar~y cubed
a~~jan~~ ~u~p~tjturs. T~uugh prices b~t~~~n  the U.S. and other ~uun~rj~s~  as weI1 as all local
fares in ~nte~ediat~  and beyond markets, ~uu~d nut be covered by ~~.~und~tjun.47
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The ~nte~at~ona~  Air dragon Assoc~atjon  ~~A~A~ filed  a respu~e to Order 96-5-~6  o~~e~t~ng
to the proposed ~undjtjun  ~~~t~ng pa~~~~pat~un  by the hint Applicants in DATA tariff
~~~rd~~~~~~~  a~t~v~t~es.  DATA contends  that the endings in Order 9~-~-~6,  as well  as the
findings  in Order 96-~-~~ ~pos~ng a similar ~und~t~on  on cited and ~u~~a~a  in Docket
~~~-96-~ 116, do not suppu~ the ~pos~t~on,uf such a ~u~d~t~on  in these pr~eed~ngs~  and that
“all issues involving &unt~n~ed  ~a~~~~~at~un  in IATA tariff ~uurd~nat~on’*  soused  be considered
in musket 469~~,  ~n~o~v~g  IATA’s 1990 app~~~atiun  for suntanned  Traffic ~u~eren~~
AUNT.

The ~epa~ent  of htice ~~~~~ filed a respo~e tu Order 96-~-~6,  s~ppu~~ng the
~epa~~ent~s proposed ~ond~t~u~  as being  ~~st~f~ed  by the ~epa~~ent’s desire to ~ax~~ze the
potential  p~~~~&  ~ene~ts of the ~un~zed a~~~an~e  by increasing  $he putentja~  fur price
~u~petjtjun to pass antj~~pated  a~~~an&e  ef~e~en~jes  on tu ~o~~~ers  and by pro~otjng the
de~fe~op~ent  of a true open-skies  envjro~ent. DUJ states that such action is in the public
jnterest~ is ~unsjstent  with the ~epa~~ent~s f~nd~gs  in this and in past proceedings, and is
clearly waxen  the ~epa~ent’s  a~t~ur~~.

EATA  filed  a reply to IXX’s ~u~ents, ~untend~ng  that DO3, like DOT, has nut pruvjded a
ratjona~e  fur the ~undjtjon  apart from “old decjsju~ that are ~~~ent~y  under revved in musket
~~9~~~ and DOJ’s  ~untested  pusjtjun as a party in that pru~eedjng.4~

IATA’s ar~~en~ du nut ~rs~ade us to ~odjfy  our ten~tjve de~~sjun~  and we will ~erefure
~na~jze  the ~und~t~on  as propused, canals  arguments have been s~~s~nt~a~~y  addressed in three
prev~u~s  orders, and we find that those endings and ~un~~~sjo~  apply  in this ~untext  as we11.49
gutting in IATA’s foments  in this docket de~u~trates  errur  or ~pruprje~  either in our
prevjuus dete~~atju~ or in our pru~used ~und~tjo~  in this ~roceedjng.

IATA ~unt~nues  to ~a~n~~n  that potentja~~y  interested parties, pa~~~~~ar~y  ruse filing ~u~ents
s~ppu~~ng DATA gruff ~uurdj~tjun  in Docket ~69~~~  have not had s~f~~~ent  notice or
oppugns  to ~u~ent on the prupus~d  ~undjtjun  in this pruceed~ng. ~u~ever,  our p~~~~~
s~uw-cause  procedures have nut kept jnterested parties from filing exte~jve and debited
~u~e~~ on other issues raised in Order 9~-~-~6, ~ureuver~  DATA  does nut claim that it
Iacked  time tu prepare its own ~u~en~~. ~~~e~~re~ ~A~A~s pr~a~ pus~t~un  relates not tu
the s~~~~~s  of uur ~undjt~un~  but rather to the asserted ~prupr~e~ uf ~jng any a~t~un  to
restrict fATA pa~j~jpatjun u~~~~e of Docket 469~~* As noted in Order 96-~-~~~ the
~ep~ent by p~~~j~ order raised the puss~~j~j~  of actjun in the ~untext  of the app~j~atju~  in
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this pru~eed~ng  over seven juntas ago, 50 and DATA has filed nearly jdentj~a~  ar~~ents
r~gardjng  what it calls an issue of ~~genera~  sjg~~~an~e~~ on three prey~uus  ~~asju~,  ~gj~ng
on ~uve~ber 13, 1995, in this docket. 51 S~~~ar~y,  the spe~j~~  fea~res of, and rat~u~~e  fur,
our ~und~t~un  were  discussed  in order 96-5-12,  jssued  May 9, 1996. under sucfi
~~c~~stan~gs~  canals  “due pru~ess’~ ~u~p~a~nts  are e~tjt~ed to no ~ejg~t.

IATA ~unt~n~es to argue that the proposed ~und~t~un  jgnures  the record and prejudges ~pu~nt
issues “under r~vje~~~  in musket 469~~~  such as ~~~~er IATA tariff ~uurdi~t~un subs~ntia~~y
reduces ~u~petjtjun and ~~et~~r such ~uurdinatjun  is ~ustjf~ed  by its rule in fa~j~~~tjng
~nt~r~~~ng  by smaller ~nte~t~u~~ ~a~~ers~  me ~untinue  to disagree.

As noted in Order 96-~-~~,  the earlier pr~eedjng dues nut ‘involve  the issue of “dual”
~~~~ty~  whereas  that is a central issue in these a~~jan~e  aunt pru~eed~ngs.  This
pru~~edjng~  ~ureuyer~ jn~u~~es  our ~u~jderatjun of the ~pp~jcants’  request fur appru~a~  and
antjt~st aunt fur a spe~j~~ tra~a~tjun, nut an uvera~~ review of the DATA Traffic
~u~f~ren~e  stature. The app~j~ants  have urged us tu issue a final de&isjun  on their request
pru~p~~y  so that they may ~p~e~ent  their agreements  an agreement ~~j~~ we find s~uu~d
greatly knelt  zany tr. S. travelers. Our ~und~t~un  on the app~j~ants’  pa~~~ipatjun  in DATA
nej~~r requires IATA to grange its uperatju~  nor limits the a~tjvjtjes  of other IATA Ferber
airlines. Our ~undjtjun  dues nut preclude  the applicants  from pa~j~jpat~g in djs~ussju~ of the ‘
transatlantic fares of the greatest bunker to each of ~A~A’s  other furejgn airline members: the
fares fur passengers ~t~een  the U. 5. and the ~u~e~ands  of the other members. In these
~~r~u~s~n~es~  we can ratjuna~~y  and fairly decide chewer the app~j&an~~  ~unt~ued
pa~j&jpatjun  in EATA is in the p.ub~~~  ~terest  ~j~uut reexa~i~ng our past ~ndj~gs on the
apart of DATA price ~uurd~natjun  or pre~~dgjng  ar~~ents  made on broader issues by pa~jes
in Docket 469~~~*~

In this pru~e~d~ng  and in musket ~~~-96-~ 116, we have found that antit~st ~~~~ to pe~jt
the proposed carrier a~~jan~es is ~ustj~ed  by the overall pub~j~  bene~ts in the futm of better,
pure ~f~~je~t service. me are, ~u~ever, then faced with the pub~j~  ~terest need to ~~~jze
those ~ne~ts by j~u~ng,  to the greatest extent pussib~e,  that the ef~~jen~jes  are passed on to
~uns~~ers in the fum uf ~u~petjtj~e prices. The ~unditjun  is ~erefure  a ne~essa~ part of our
overall d~~jsjun  in these cases.
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IATA ~unt~n~es to ar”~ that there is nb retard-based ratjuna~e  fur the proposed ~und~t~un
because  (I ) such a ~und~tjun  is ~ncu~jstent with ~ndjngs in Order 96-~-26  and 96-S-12  that
transatlantic markets are ‘~~jg~y ~u~petjtjve’~  nut~jt~s~ndjng DATA tariff ~uurdjnatjun and the
pa~~~jpat~un  of the cured ~u~~~est-~~ ambiance;,  (2) there is no evidence that a~~~an~e
bulky &ill pause any jnte~a~  ant~~u~petjtjve  effects or that  extruding a~~jan~es  fro& IATA
tariff ~uurdjnatjun in begun markets will ~jtjgate  such antj~u~petitive effe~ts~  and (3) there is
no basis fur ex~~~d~~g  ambiances  in markets Caere they  do nut offer d~~e~t~y ~u~pet~ng  service.

Aga~n~  these arguments were squarely  addressed in Order 96-~-2~, ~jndjngs by the repayment
regarding ~u~petjtjun  in markets ~uvered  by DATA tariff cuurdj~tjun spry reflect the
~jsturj~a~ fact that IATA is nut a pe~e~t~y  effective prjcj~g cartel. Such endings are ~e~a~~y
nut ~n~uns~stent  with a~tjuns,  such as the ~undjtju~  ~pused here, desjgned tu ~ax~~ze the
public  jnterest ben~~ts  resu~tjng  from dur de~jsjun  to grant the a~~jan~e  ~u~~.~~ Our
~ndjng in Order 96-~-26  that IATA tariff ~uurdj~tjun  is likely tu unde~jne putentja~  price
~u~pet~t~un  a~ung ~u~pet~ng  cured a~~jan~es  recant  achy  suppu~ed by the ~epa~~ent~s
findings on the antjcu~petjt~ve  na~re of such ~uurdjnatjun in Order ~~-~-~2 and in other
orders. As the ~epa~ent  of ~ustj~e ~u~e~t~y  pu~nts uut, those  fjndjngs re~aj~ valid until
flanged regardless of teether  DOT is subentry revie~jng the grant of aunt that was made
in that order. Our ~ndjng that a~~jan~e  aunt poses some  risk to ~u~u~ers  ~uug~ jnte~~
antj~u~petjtjve effects fu~~u~s  frurn  the fact that such aunt is mure ~u~p~ete  than that fur
DATA tariff ~uurdj~tjun,  ~~j~~ is subject tu nu~eruus ~undjtju~ designed tu ~jtjgate  its
ant~~u~petjtjve  effects. 54 ~j~~~y,  the scope of our ~undjtjun  is ~u~istent  with exjstjng
~u~petjtjun  between ~ansat~antj~  se~j~es and gateways, cuup~ed  ~~~ the putentja~  fur new
~u~petjng  services under market-urjented reg~es, As noted in Order 96-~-~6*  the scope of the
~undjtjun  jnvu~ves  a ba~an~j~g of pub~j~  ~terest fa~turs,  jn~~uding  our jnterests in prute~tjng
U.S. cunsu~ers~ en&uuraging  se~j~e and price cu~petjtjun, and re~ug~jng diverse furejgn
pu~j~y  jnterests. IATA has pruvjd~d  no basis fur djs~redjtjng  our judgment  as to that balances

Jajce DATA  again ~untends  that the broadest pussjb~e  tariff ~u~erence pa~j~jpatjun fa~j~j~tes
jnter~i~ng, it has pruvjded no evidence that our ~undjtiun  ~~jtjng  the applicants’  pa~j~jpatju~
will in fact preclude canals other members from j~ter~j~ng. ~~~~ar~y~  IATA has pruvjded nu
exp~a~tjun of how our ~undjtiun  could  unde~jne the abj~i~  of any members to ~ter~jne with

54 IATA’s claim that the a~~janc~  ~~~~rg~r”  results in nothing  more than a larger carrier, and that
mere size shooed  be addressed,  if at all, in Docket 45928, fails to rake this d~ff~r~n~~ in ~~~jty  into
a~~o~~t  as well as the d~st~n~t~on  between  the issues in the two proceedings  noted above.
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the app~j~ants. More ~pu~an~~y, IATA has made no response to our ubse~atjun  in Order 96-
5-27 that several major U.S. ajr~jnes -- ~erj~an, Cuntjnen~~~  WA, ~SAjr and Tower -- do
nut pa~j~jpate in IATA’s tariff ~uurdjnatjun  a~~jvj~jes  fur transat~an~j~  fares, yet those ajr~jnes
generally have intervene re~at~u~~~ps with nu~eruus fure~gn  airlines. Nor has GALA  ~uni~st~d
our ending in Order 96-~-2~  that app~yjng  our ~unditiun  tu ~.S.-~u~e~and markets of a~~jan~e
-carriers  s~uu~d  prove tu be no delr~ent to the scamper  jn~e~tjuna~  carriers (to the extent that
they believe their jn~er~j~ng  needs are angered by IATA tariff ~uurdjnatjun~~  since their
jnter~jne  needs exist pr~~arj~y  in darken beyu~ the a~~jan~e  ~u~e~ands,  where ambiance
pa~~~~patju~ in DATA tariff cuurd~~~jun  is nut precluded.

In ~un~~usjun,  we note that DATA has nut ~~a~~enged  our des~rjp~jun  in Order 96-~-26  of how
our ~undjtjun ~uu~d be ~p~e~enled,  and we will a~&urdjng~y  make that descrjp~jun  final.
~u~~ver~ it is pussjb~e  that some ~ues~ju~  day arise in the bare regardjng the ~p~e~en~atju~
of our ~und~tjun. To resul+e  such ~ues~~u~  ef~c~ent~y,  we will  herein delegate a~~~urjly  to the
~jre~tur~  Office of ~nte~alju~~ Avjatjun, to pruvjde ~jdance  on the ~p~e~en~tiun  of the
~und~t~un  ~u~jstent  with the scope set fur& in Order 96-~-26.

No party opposes the ~pusj~jun of an Urjgin-~estj~~jun Su~ey of Airline passenger  Traffic
AUNT Su~~y~ repu~jng  re~ujre~ent~  and the IX3 s~rung~y  suppu~s uur prupusa~  to require
such data. ~u~ever~ to bier e~ure that our grant of antj~s~ aunt dues nut lead  to
antj~u~pe~j~jve  ~unse~ue~~es,  we have de~jded  to grant ~u~den~ja~j~  to the foreign app~j~anls~
Urjgin-~esljnatjun data repu~s and special reports on rude-sake  passengers. Cu~en~~y  , we
grant ~un~den~ja~ treal~e~~  to jn~e~a~juna~ Ur~gjn-~eslj~tjun data. me pruvjde these data
~u~d~ntja~ trea~ent Krause of the ~tent~a~~y  damaging ~u~pet~t~ve  apart on U.S. airlines
and the putentja~  adverse effect upon the pub~j~  interest that ~uu~d result from u~~alera~
djs~~usure  of these data (data ~uverjng  the uperatju~  of furejgn air carriers that are similar to
the j~u~at~un ~u~~e~led  in the passenger U&D Su~ey are generally nut avaj~ab~e  to the
~~pa~~ent~  tu U.S. aj~~jnes~ or to other U.S. jn~eres~~.

14 C .F.R Part 241 se~~jun  ~9-~~d~~~~ pruvjdes fur djs~~usure  of jnte~a~juna~  Ur~gin-
~est~natjun  data to air ~~~~~~~ djre~~~y  pa~j~jpatjng in and ~u~lrjbut~ng  to the U&D Su~ey ‘
Jajce we have fuund it apprup~a~e  to direct the furejgn applicants  to pruvjde ~e~jn  ~~j~ed
Ur~gjn-~es~j~tjun  data to the U&D Su~ey, we have dete~~ned  that nej~er Aus~rjan~  nor
Sabena, nor S~~ssa~ is an “air carrier” often  the ~ea~ng of Part 241. 14 C.F.R.  Part 241,
Se~~jun  03 de~nes an air carrier as “[a&y citizen of the added States  who unde~es*  ~~e~er
dir~~~~y  or ~ndjre~~~y  or by a lease  or any other a~ange~en~,  tu engage in air tra~pu~tjun~  n
The furejgn app~j~ants  a~~urd~g~y  will  have no access to the U&D Su~ey data filed by U.S.
air carriers. ~ureuver~ we are ~ak~g  the furejgn app~j~an~s~  data sub~jssju~  ~u~den~ja~~
~~j~~ ~a~n~j~ng the ~u~ent restr~~t~u~  on access to U.S. air carrier U~g~-~es~~~jun  da& by
furejgn air carriers.



22

me have de~jded  that the antjt~st joust we are ~u~e~jng s~uu~d  cover ~uurd~~tjng the
p~ese~tatiun  and sale of the Joint Applicants ’ Mine secures in the ~ur~dspan,  L.P. and ~a~~~eu
systems  and other CR% and ~uurdj~tjng  the uperatju~ of their jnte~~ rese~atjun  systems but
nut the ajr~jnes~  management of their jnterests  in ~ur~dspan,  LP, and ~a~j~eu.~~  As we noted
in the shun-pause  order, the agree~ent~s~  a~u~g the Joint App~j~ants  presented a putentja~
~u~~et~tjve  grubbed because  each ajr~jne~  Delta ~~ur~dspan,  L.P.) and Austrja~~~jssair
~~a~~~eu~~  u~ned an interest in a CRS ~u~petjng in the cited bites. The hint App~i&ants~
jnteg~atjun  of all of their uperatjuns could  result in the redu~tjun  of ~u~petjtjun  between
~u~~dspan~  LP, and ~a~j~eu~  a~t~uug~ the ~jke~~uud  of ~u~petjtjve  harm boy nut be great,
since ~u~~~est  A~~jnes  and Tram lurid Ajr~jnes  also urn an jnterest in ~ur~dspan~  L.P. and
~uu~d  prevent Delta from ~untru~~jng  the syste~‘s uperatju~.  me te~~tjve~y  ~un~~uded  that
the hint App~i~ants~  CRS jnterests  and operations s~uu~~  be extruded from any grant of
antit~st aunt fur the A~~jan~e  Agreements.

None of the parties uppusjng the app~j~atjun  fur appruva~  and antjt~st aunt cu~ented  on
this issue. ~u~ever~  it is clear that the jntegratjun of the Joint App~j~ants~  services will require
a closer jntegratjun of their jnte~~ rese~at~u~  systems hung other ~jngs, the hint
Applicants  will wurk to create the abj~jty to j~pruve the ent~ and djsp~ay of jntegrated se~j~es
in all CRSs and each pa~ner’s  abj~j~  to carry uut s&~edu~ed  prong and yield management fur
the ~tegrated services.

me will make final our ~un~~usjuns  that the jntegratjun of the Joint App~j~ants~  uperatju~ could
create  a risk of reduced ~u~petjtiun  in the CRS busjness  because of Delta, Austrjan, and
~~issair’s  jnterest in a CRS, and that  the grant uf antjt~st aunt s~uu~d nut cuver Delta’s
management of its jnterest in ~ur~dspan,  L.P. nur Austrjan and ~~jssajr’s management of their
jnterests  in Galileo. me also find that ex~~udjng  the ajr~jnes’ CRS j~terests  from the grant of
joust will nut f~strate their abj~j~  to j~p~e~ent the proposed jntegratiun of their airline
uperatju~~ but ,we re~ug~ze that the Joint App~j~ants  will need the abj~j~  to ~uuperate  on the
djsp~ay of their Semites in CRSs and to integrate such uperat~u~ as yield ~a~ge~ent  and
schedule  ~uurdj~tjun.

We afhn our d~e~tjve that if the hint App~j~an~ c~uuse  to operate under a ~u~un name or
use ~~u~un br~nds~)  they must ub~jn prior appruva~  fru~.~e  ~epa~ent prior to such
uperatj~n~

55 Our derision  irt this hatter is ~o~jst~nt  with our earlier ladings .in Order 9~-~-~J at 1 J and
Order 93-I-11 at S-16.

56



me make final our appruva~  and antjt~st ~unj~ fur the A~~jan~e  Agree~ents~ as ~undjtjuned
in Appendjx  A, with respect unly  to the At~an~-~~sse~s~  At~an~-~urj~~~  and ~jn~j~a~j-~urj~~
markets, The grant of antjt~st ~unjty  ddes nut ~uver  Delta’s and Austrja~~~jssajr~s
jnte~ests  in ~ur~dspan,  L.P. and ~a~j~eu~  respe~tjve~y,  In addjtiun, we Afro our djre~tjve  that
the Joint App~j~ants  resubmit the A~~jan~e  Agreements five years from the date of the jssuan~e
of this Order. ~ut~jt~s~ndjng  our final dete~jnatjun,  if Delta, Austrjan, Sabena, and
~~~ssajr  choose tu operate under a ~u~un ale or brand, they will have to seek separate
appruva~  frum the repayment  before ~p~e~entjng the change.

~~~~e~ure,  we Afro our dete~jnatju~  ~egardjng  the hint App~j~ants~  pa~j~jpat~un  in
IATA tariff ~uurdjnatjun a~tjvjtjes,  as fully des~rjbed  above. me direct Austrjan, ~abena~ and
~~fissajr  to report U&D Pusey data, as de~ned in this order. me also direct the Joint
App~j~ants  tu sub~jt any subsjdja~ and~ur  subsequent  agree~ent~s~  with the repayment  fur
prior appruva~  (see fuotnute 22).

finally,  ~j~jn 18 punish  we intend to revje~, in ~uuperatjun  with the DUJ, the hint
App~i~ants~  u~ratjuns to ensure that the effects of the aunt have been ~u~jstent  with our
pro-~u~petjtjve  and pru-~u~u~er ub~e~tives.

1. We approve and grant antjt~st ~u~~~ as discussed  by this order, to the A~~jan~e
Agreements a~ung Delta Air Lines, Inc., ~~jssajr, Swiss Air grampus ~u~pany*  Ltd.,
Sabena S.A. ( ~abena ~e~gjan  lurid Ajr~jnes  and Austrjan Ajr~~es, ~ste~ejc~js~~e I
~uft~~erke~s  AG, and their subsjdjarjes,  j~ufar as it relates to furejgn air tra~pu~tjun,  subject
to the. pruvjsju~ that the antjt~st aunt will nut ~uver  any a~tjvjtjes  of Delta and
Aust~a~~~jssa~r as u~ners of ~ur~dspan,  L.P. and ~a~j~eu  ~u~puter rese~atju~ systems
.busjnesses,  and subject to the &nits and ~undjtjuns  jndj~ated  in urderj~g paragraph 3, below,
and in Appendjx A hereto (only to the extent that Appends A app~jes to tie At~an~-bassets,
At~an~-~urj~~, and ~jn~~tj-Zurj~~  ~arkets~ ;s7

2. We direct Delta Air Lines, Inc., ~~jssa~,  Swiss Air ~ranspu~ ~u~pany~  Ltd. f Sabena
S. A, , ~abena  ~e~gjan  lurid Ajr~~es~  and Austrjan A~~jnes,  ~ste~ej~~js~~e ~u~verke~s AG,
and their subsjd~arjes,  tu resub~jt  their A~~jan&e Agreements five years from the date of
jssuan&e  of this Order;

3. We ~undjtjun  our grant of appruva~  and antjt~st aunt to require ~e~~‘A~ Lines,
Inc. ~ ~~jssajr~  Swiss Air grampus ~u~pa~y, Ltd. V Sabena S.A.,  ~a~~ Bergman  lurid . ’
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Ajr~jnes,  and Austrjan Ajr~i~es~  ~ste~ej~hjs~he ~uftverke~s,  AG, and their subsjdjarjes~  tu
withdraw frum pa~j~ipatjun in any ~nte~atiu~~ Air grampus Assu~jat~un  ~~A~A~ tariff
~uurdjnatjun  a~tjvjtjes  that discuss any proposed t~uugh fares, rates or charges app~j~ab~e
bet~~een the cited Sites and Austrja~ ~e~gju~, and Swj~er~and,  the cited States and
Albany and the Netherlands, and~ur  the cited States and any other cuuntrjes desig~tjng a
carrier granted antjt~st ~u~~~ or renewal  thereuf, fur pa~j~jpatjun in s~j~ar a~~jan~e
a~t~vjtjes with a U.S. carrier;

4, me direct Swjssajr, Swjss  Air grampus Cu~pany ~ Ltd. I Sabena S. A. f Sabena ~e~gjan
lurid Ajr~jnes~  and Austrjan Ajr~jnes,  ~ste~ej~hjs~he ~uftverke~s,  AG to report ~~~-jtjnera~
Urjgjn-~estj~tjun  Su~ey of Airline passenger  drafts  fur all passenger jtjnerarjes that ‘jn~~ude
a ~njted Sites point ~sj~j~ar  tu the U&D Su~ey data already’  refused  by their U.S. a~~jan~e
pawner  Delta Air Lines, Inc.);58

5. We direct Delta Air Lines, Inc., Swjssajr, Swiss Air grampus ~u~pany, Ltd. P Sabena
S. A. 9 Sabena ~e~gjan lurid Ajr~jnes,  and Austrjan A~~~es~ ~ste~ejchjs~he  ~uftverke~s~ AU,
and their su~sjdjarjes~  tu ubtajn prior approval from the ~epa~ent  if they choose tu operate or
hold uut service under a &u~un me or use ~~u~un brands~~

6. me delegate to the ~jre~tur~  Uf~~e  of ~nte~atjuna~  Avjatjun~  the au~urj~ to detente
the app~j~abj~j~  of the djre~tjve  set forth in urderjng paragraph 3, above, and bier des~rjbed
in fuutnute  47, to specj~~  prices, ~arkets~ and tariff ~uurdj~tjun  a~tjvjtjes*  ~u~jstent  with the
scope and pu~use of the cundjtjun as set heretufure des~rjbed~

7. We direct Delta Air Lines, Inc. V Swjssajr, Swiss Air wrapup Cu~pany,  Ltd., Sabena
S. A. 3 Sauna ~e~gja~ lurid Ajr~jnes,  and Austrjan Ajr~jnes,  ~ste~ej~hjs~he ~u~verke~s, AG
tu submit  any subsequent  subsjdja~ agree~ent~s~  ~p~e~entjng the A~~jan&e Agreements fur
prior appruva~~

8. We grant cited Air Lines, Inc.‘s  ~utjun fur leave to file an u~e~jse u~u~ur~ed
du~u~ent~

9. We defer Arthur  un Delta Air Lines, Inc. ‘s ~utjun fur ~u~dentja~ reagent of certain
data and ~u~atjun~

10. This order is effe~tjve  ~edjate~y~  and

58 ~egardjng  this d~re~tjve,  we have already  noted the s~bsta~tja~ p~b~j~ need for the ,~epa~~e~t  to
collect the forejg~  a~~ja~~e  pawners  U&D Sunny data. In this context,  we have stated our intention  to
fully doctors  in ~ooperatjon  and ~oordj~at~on  with the DUJ, the operatj~g  results of the a~~ja~~e
pawned in the Atl~ta--BrusselslZurich,  ~jn~~~t~-~~rjch,  and New York-~~sse~s~~e~eva~~e~
~~r~~h  ~kets. We therefore  direct the a~~jan~e  pawners to begin r~po~jng  all approprjat~  U&D
~~~~y data for these seven  markets  ~~~d~at~~y.
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I
Il. We shall serve &is order on all versus on the service list in this docket,

r
By:

Assjs~an~  ~e~re~~ fur Avja~jun
and ~n~e~~juna~  Affajrs



Appendix  A
Page I of 3

The repayment  grants aunt from the antjt~st laws tu De&a Air Lines, Inc. and
S~issair~  Sabena~ S.A. and Austrian Air~jnes,  and their af~~jates~  fur their ~uuperatjun
Agreements and ~uurdjnatjun  Agreement (the ~A~~jan~e  Agreements “> dated September 3,
1995 between and a~ung Delta,  Swjssajr,  Austrjan and Sabena,  and fur any agreement
inaugurated  in or pursuant tu the A~~jan~e Agreements.

The furegujng grant of antjt~st aunt shall nut extend tu the fu~~uwjng  a~tjvjtjes  by
the parties: prj~jng~ jnventu~ or revenue management, or puu~jng  of revenues with respect
only  tu local U, S.-pujnt-uf-safe passengers ~yjng scheduled  nu~tup service on ~~estri~ted
Fares or on ~u~urate  Fare ~rudu~ts  between At~an~  and Zurj~h~ Atlanta and gussets and
~jn~i~atj  and Zurj~h,  New York and ~~sse~s~ New York and ~je~a~ ~ew.Yurk  and ~eneva~
and New Yurk and Z~rj~h; or pruvjsjun by one party to the other .uf more j~u~atjun
~un~e~ng such ~u~ent or prus~~tive  ~~estr~~ted Fares or ~u~urate  Fare irrupts or seat
avaj~abi~jty fur such passengers than it makes avaj~ab~e  tu ajr~jnes  and travel agents generally.

~espjte the furegu~g ~~j~tju~~ antjt~st aunt shall extend to the joint
deve~up~ent~  pru~utjun~ sale, jnventu~~revenue managements  puu~jng  of revenue and other
~uurdjnatjun a~tjvjtjes  by the parties of fares and bids fur guve~ent travel or other traffic that
either party is pru~bjted  by law from ~a~jng  on se~j~e offered under its own code, ~u~urate
Fare ~r~u~ts and ~~est~~ted Fares with respect to local  ~.S,-~ujnt-uf-safe passengers ~yjng
nunstop  ~~een At~an~  and Zurj~h,  At~an~  and Brussels and ~~n~j~tj  and Zurich, New
Yurk and ~~sse~s~  New York and ~je~,  New York and Geneva, and New Yurk and Zurj~h~
pru~jded that: (i) in the case of ~u~urate  Fare ~r~u~~~ local  ~.S.-pujnt-of-sake  traffic on @e
nu~stup  At~an~-Zurich, Atlanta-gussets  and ~~n&i~tj-Zur~~h,  New Yurk-gussets, New
Yurk-~je~, New York-Geneva and New Yurk-Zurj~h ruutes shall ~u~tj~te no more than
25 5% treasured in revenues, buukjngs~  flight segments or tj~kets~ of a &u~uratju~‘s antj~jpated

.
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travel under its ~un~a~t  with Delta, Swjssajr, Saber and~ur  Austrjan and, (ii> in the case of
~~estrj~ted  Fares, the ~~estrj~ted  Fare must be a ~ru~utiuna~ Fare ~rudu~t~ and the
~ru~ut~una~ Fare ~rudu&t  must jn~~ude  similar fares fur travel in at least 25 city pairs in
addjtjun  to At~an~-Zuri&h~  At~an~-gussets,  or ~~n~j~atj-zurj~h,  New York-~~sse~s~  New
Yurk-~je~a,  New Yurk-Geneva or New York-Zurj~h.

~e~nit~uns fur mucuses  of this Order

~~u~urate  Fare ~rudu~ts  ” jeans the offer of nunpub~jshed  fares at dis&uunts  from the
uthe~~jse  applicable ~~estri~ted  Fares to ~u~uratjuns or other ent~tjes  fur au~urjzed travel,’
~~h~~h  d~s~uunts  may be stated as per~en~ge djs~uunts  from spe~j~ed  pub~jshed  ~~estrj~ted
Fares, net prices, vu~u~e  djs~uunts~  or uther forms of djs~uunt.

~~ru~ut~una~ Fare ~rudu~ts” beam ~~estrj~t~d  Fares that offer djre~t~y  tu the general
pub~j~~ fur a ~~jted time, djs~uunts  from ~u~ent s~j~ar ~~estrj~ted Fares. I ’

~~~estrj~ted  Fares n beam pub~jshed  fares nut re~ujr~g either a Sa~rday  night stay or
a Ajax stay of seven days or pure.

~~arj~~atiun  of scme of ~~itatju~ on ~unj~

under no ~jr~u~s~n~es  shall the ~~jtatju~ un antjt~st aunt set fur& above be
Munson  to limit the parties’ antit~st aunt fur a~tjvjties  ~ujnt~y  unde~ken pursuant to the
A~~jan&e Agreements other than as spe~jfj~a~~y  set forth in this Order. ~~u~zed a~tjvjtjes
jn~~ude~ wjthuut ~~jtatjun: de~jsju~ by the pa~jes regard~g  the tutal  number of fre~uen~jes
and types of ajr~raft tu operate un the At~an~-Zurj~h,  At~an~-gussets  and ~jn~jMati-Zurj~h,
New Yurk-~~sse~s~  New Yurk-~jeMa~ New York-Seneca and New Yurk-Zurich  ruutes~ the
~u~guratjun and s&h~du~jng  of such ajrcraft; ~uurdjnatjun of prj~jng, ~arketjng~ sales,
~u~jssju~~  jnventu~  and revenue ~a~ge~ent,  and puu~jng  of revenues~  access tu each
other’s steak,  rese~atju~ systems and other ~uurdj~tjun  a~tjvjtjes,  with respect to i) nun-
local or nun-U. S .-pujnt-of-sake  .passengers  trave~jng  ug nu~tup ~jghts on the At~an~-Zurj~h~
At~an~-~~s~e~s  and ~~n~~~tj-zurj~h~  New York-gussets, New Yurk-~je~~  New Yurk-
Geneva and New York-Zurich  routes, and ii> local passengers trave~~g on such routes other
than Iucal passengers trave~~g on ~~estrj~ted  Fares or ~u~urate  Fare ~rudu~ts  as des~rjbed  in
~~i~j~~u~  on ~~u~~ n and nut faking wjthjn the u~x~e~tju~  to ~~i~tju~  on ~~u~~”
set fur& herein.

~j~jn ejghteen bunks frum the date that this Order amuse  final, or at any time upon
app~~~at~un  of the pa~jes, the ~epa~ent  will revjew the ~~~~tju~  on antjt~st aunt s&t
forth abuve tu dete~jne  whe~er they shuu~d be djs~untjnued  or ~~j~ed in light of: ~u~ent
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~u~petjtj~e ~undjtjuns  in the At~an~-Zurj~h,  Atlanta-gussets  and ~jn~iMatj-Zurj~h,  New
York-~~sse~s~  New Yurk-~ie~a, New York-~eneya  and New York-Zurj~h city pairs; the
eff~~jen~jes  to be achieved by the parties from other jntegratjun that wuu~d be made pussib~e
bji d~s~unt~nuatjun  of the ~~j~tju~  on ~unjty, when balanced  agai~t any putentja~  fur ham
to ~u~petjtjun from such a djs&untjnuatjun;  re~~atu~ ~undjtju~ app~j~ab~e  to ~u~petjng
a~~jan~es;  or other fa~turs  that the ~epa~ent  may deem appruprjate~

~u~petjtj~e ~undjtjuns  in the At~an~-Zurj~h,  Atlanta-gussets  and ~jn~iMatj-Zurj~h,  New
York-~~sse~s~  New Yurk-~ie~a, New York-~eneya  and New York-Zurj~h city pairs; the
eff~~jen~jes  to be achieved by the parties from other jntegratjun that wuu~d be made pussib~e
bji d~s~unt~nuatjun  of the ~~j~tju~  on ~unjty, when balanced  agai~t any putentja~  fur ham
to ~u~petjtjun from such a djs&untjnuatjun;  re~~atu~ ~undjtju~ app~j~ab~e  to ~u~petjng
a~~jan~es;  or other fa~turs  that the ~epa~ent  may deem appruprjate~
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