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BEFCRE THE

DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON, D. C

Joi nt Application of

AVERI CAN Al RLINES, INC. and
EXECUTI VE Al RLINES, INC., FLAGSH P
AIRLINES, INC., SIMMONS AIRLINES,
INC... and WNGS WEST Al RLINES, |NC
(d/b/a AMERI CANdEAGLE)

an

CANADI AN Al RLI NES | NTERNATI ONAL LTD.
and ONTARI O EXPRESS LTD. and TIME AIR
INC. (d/b/a CANADIAN REG ONAL) and

| NTER- CANADI EN (1991) | NC.

OST-95-792

under 49 USC 41308 and 41309 for approva
of and antitrust imunity for commercia
al | i ance agr eenent

JO NT ANSWER OF AVERI CAN AIRLINES, INC. etal—
AND CANADI AN Al RLI NES | NTERNATI ONAL LTD. et _al
TO COMMENTS ON SHOW CAUSE ORDER 96-5- 38

American Airlines, Inc. and its regional affiliates,
and Canadian Airlines International Ltd. and its regiona
affiliates, hereby answer the conments filed on June 4, 1996 by
Continental Airlines, Inc., Trans Wrld Airlines, Inc., United
Air Lines, Inc., and Air Canada in response to show cause O der
96-5-38, May 28, 1996. By that order, the Departnent tenta-
tively granted approval of and antitrust immunity for the

Commrercial Alliance Agreement between Anerican and Canadi an.



The Departnent made this determnation because it
found that "approval would permt the two airlines to operate
nore efficiently and to provide better service to the US
traveling and shipping public, and would allow Arerican to
conpete nore effectively with other carriers and alliances in
the U.S.-Canada transborder markets. Wth our proposed limta-
tion of approval and immunity to these transborder markets, our
proposed actions wll be consistent with our policy of facili-
tating conpetition anong energing nultinational airline net-
wor ks, where those networks will lead to |ower costs and
enhanced service for U S. and international consumers" (p. 2).

The Department should pronptly nake final the tenta-
tive findings and conclusions in Order 96-5-38. None of the
comments or objections justifies denying or delaying the public
benefits that will result fromthe joint services to be offered
by Anerican and Canadian under their alliance agreenent.

1. Cont i nent al

Pursuant to the Department's scheduling notice in
Order 96-1-6, January 11, 1996, answers to the American/
Canadi an joint application were due on February 6, 1996
Answers were submtted by Delta Air Lines, Inc., Northwest
Airlines, Inc., United Air Lines, Inc., Air Canada, and the
International Air Transport Association. Continental did not

file an answer, and had never voiced any objection to the



application until the date for responses to the show cause
order tentatively granting approval. Accordingly, Conti-
nental's statement that the five-day period allowed for re-
sponding to the showcause order Violates carrier rights to
due process" (p. 2 n. 3) is wthout substance. Continental had
nore than three months -- from Novenber 3, 1995 to February 6,
1996 -- to answer the joint application, and chose not to do

S0.

Moreover, it is clear that Continental's dilatory
obj ections have nothing to do with principle. Continental has
obvi ously decided to object now because its own hoped-for
alliance with Alr Canada has fallen through, as evidenced by
the United/Air Canada joint imunity application filed on June
4, 1996 (OST-96-1434).

In any event, while we question Continental's stand-
ing to raise objections to the show cause order when it failed
to answer the application initially, Continental has not
presented any good reason for the Department to reverse its
tentative findings and conclusions in favor of approving and
I mruni zing the American/ Canadi an alliance.

Order 96-5-38 thoroughly explains the unique circum
stances of the U. S -Canada market, and why the short-term
phase-in provisions of the U S. -Canada open skies agreement do

not warrant wthholding immunity. As the Departnent found,



"The U. S. -Canada relationship is sui aeneris.
The two countries share the |ongest border in
the world. The vast majority of Canadians live
within an hour's flight of the American border:
the resulting majority of relatively short-haul

transborder markets contrast sharply with trans-
atlantic, transpacific, and even Latin Anmerican

routes. Instead of a relatively few |ong-range

routes, many nmuch shorter nmarkets bind the two

countries together. In addition, the volume of

the bilateral market for goods and services out-

paces every other international market. It Is not

surprising that these characteristics have created

a demand for transborder air services that dwarfs

all other bilateral markets. It is the |argest

international passenger nmarket in the world, and

growing rapidly. For the United States, Canada

Is a bilateral market in a class by itself"™ (p. 10).

The Departnment went on to say that it had weighed the
argunents of both Delta and Northwest -- which were simlar to
t he obj ections now being made by Continental -- that the U.s.-
Canada relationship "lacks sonme attributes of a full conprehen-
sive open-skies agreenent" (p. 10). Wile the Departnent said
that it agreed with these argunents as a matter of principle,
"we view this application as a unique exception to that princi-
ple, given the very distinct character of the U S -Canada
market. The U. S. -Canada transborder market supports nmore U. S
gat eways, nonstop city-pairs, diverse airlines, and conpetitive
routings and service options than any other internationa
market. Perhaps nost inportant, at the conclusion of the brief
phase-in of entry and capacity at Mntreal, Toronto, and
Vancouver, the underlying air transport agreenent between the

United States and Canada will have created an open environnent



for transborder passenger and belly cargo services and prices"
(id.).

Order 96-5-38 also addresses in detail the conpeti-
tive situation at Toronto, and in the New York-Toronto market
in particular, which is the focus of much of Continental's
pl eading. The Departnent noted that the U. S. -Canada Agreeneent,
"even for Toronto, currently provides certainty of the lifting
of all the restrictions at these cities [Toronto, Vancouver
and Montreal] in only a brief period, during which no conpeti-
tive harm fromthe alliance can be foreseen," especially since
Canadi an "is a relatively small operator in the Canadi an
markets," whereas Air Canada "dom nates the overall Montrea
and Toronto markets" (p. 15).

The Department carefully analyzed the structure of
the U S.-Canada accord, and fully explained the reasons for its
proposed decision in favor of imrediate imunity for the
Aneri can/ Canadi an al |l i ance:

"we have tentatively concluded that despite

our policy not to grant antitrust immunity

in markets where there are restrictions on

entry or flexibility of operations, the unique

situation arising fromthe U S -Canada agree-

ment, as recited above, and the limted nature

of the continuing restrictions, balanced against

the very significant consunmer conpetitive advan-

tages that will arise formthis alliance, justi-

fies our grant of approval and inmunity in

these nmarkets, notw thstanding the restrictions
tenporarily in effect.

* * *



"To reiterate, our tentative decision to afford
antitrust immunity, prior to the conplete de

jure opening of the Toronto market, 1s based on

a determnation that delaying the effectiveness

of immunity would serve no significant public
interest purpose. First, we anticipate that the
four new U.S. carrier designations nade avail able
in February 1997 will satisfy most U S. carrier
requests to serve that market, and that, except
with respect to the New York-Toronto narket, the
market wll effectively be open during the interim
period before de iure open skies. Second, we rely
on the fact that under the U. S. -Canada bil ateral

an open transborder aviation environnent wll be-
cone effective automatically, wthout any further
action by any governnent entity in February, 1998.
* * * "Moreover, we note that Air Canada has a
41.2 percent narket share of transborder passengers
at Toronto. W would not want to harm conpetition
by artificially dela¥ing the conpetitive entry of
a strong alliance. hese factors are relevant to
our decision to accelerate the grant of antitrust
immunity in this case and not to allow by inaction
aresult that is less conpetitive" (pp. 14, 15).

In short, despite the fact that Continental failed to
object to the Anerican/Canadian application on the answer date
in February, the Department has already thoroughly responded to
the arguments Continental has raised, because simlar arguments
were made by Delta and Northwest (and neither of them has
objected to the show cause order). Those arguments are al
predicated on the formalistic notion that the U S.-Canada
agreenent nust meet sone inflexible nodel before antitrust
immunity can be granted, even where, as found by the Departnent
here, a failure to grant inmunity would reduce conpetition

To say, as Continental does, that the U S. -Canada

accord failed to achieve open skies truly exalts form over



substance. As Secretary Pena Stated shortly after the first
anniversary of the new agreenent, "([f]lights are up 40 percent.
There are 45 new routes. Fourteen U S. cities, which never had
servi ce now have nonstop service to Canada. In total, Ameri-
cans can take nonstop flights from 34 different U S cities to
get to Canada." See Remarks before the Federal Aviation

Adm ni stration Forecast Conference, March 5, 1996, p. 3.

None of the other bilateral agreements the U S. has recently
concl uded has succeeded in opening up the skies in fact to the
extent that the agreement with Canada has.

Finally, Continental's charge that antitrust inmmunity
for the American/Canadian alliance would |essen conpetition is
far wide of the mark. Immunity for Anerican and Canadian wl|
enhance their ability to conpete with the dom nant carrier in
the transborder narket, Air Canada. W also note that the
Department of Justice has fully accepted the ternms of the
Department's tentative order.

The proposed approval of and antitrust immunity for
the American/ Canadian alliance, based on the unique circum
stances of the U S -Canada open skies agreenent, and the unique
characteristics of the transborder market, is well-founded as a
matter of both fact and policy. The show cause order should
pronptly be nmade final, notw thstanding Continental's untinely

obj ections.



2. TIWA

TWA, like Continental, failed to file an answer to
the joint application on the February 6, 1996 date established
by the Departnent. Wile TWA now states that it takes no
position on the nerits of the American/Canadi an alliance, it
urges that the final order be conditioned so that immunity wl
automatically termnate if potential conpetitors "are bl ocked
by either governmental or marketplace restrictions in the
forei gn country” (p. 3). Alternatively, TWA urges that the
Department "establish ground rules for carriers to file re-
quests for renoval of inmunity" (p. 4).

TWA has presented no good basis for the Departnent to
i mpose such conditions -- which do not appear in any other
i mmunity order! -- on Anerican and Canadian. Indeed, TWA
opposed the grant of inmunity in both the United/ Lufthansa and
Delta/Swissair/Sabena/Austrian proceedi ngs, but nade no nention
of any need for such conditions there. It would be unwarranted
and discrimnatory to single out the Anerican/Canadian trans-
action for disparate treatment, and the Department shoul d

decline to do so.

l1see Order 93-1-11, January 8, 1993 (Northwest/KLM); Order
96-5-27, My 21, 1996 (Lhited/LufthansaL; Order 96-5-26 (show-
cause), My 21, 1996 (Delta/Sw ssair/Sabena/Austrian).



3. United and Air Canada

On June 4, 1996 -- the day for comments or objections
to Order 96-5-38 tentatively approving and granting antitrust
imunity to the American/Canadian alliance -- United and Air
Canada submtted a joint application for approval and immunity
of their own alliance (OST-96-1434). In their acconpanying
comrents here, they state that they have no objection to the
Anerican/ Canadi an alliance, provided that their joint applica-
tion is also granted.

The United/ Air Canada application should be processed
by the Departnment in due course. The suggestion that a fina
deci sion on the Anerican/Canadi an application should be de-
ferred, and that the two applications should be consolidated
for contenporaneous consideration, is entirely without merit.
The Amrerican/ Canadi an application was filed on Novenber 3,

1995, and has now been pending for nore than seven nonths. Had
United's and Air Canada's real objective been sinultaneous
review, they would have submtted the appropriate application

| ong ago.

The fact that United and Air Canada filed their own
request on the very day that comments were due on the Ameri-

can/ Canadi an show cause order surely does not give rise to
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| egi ti mate Ashbacker claims.? Indeed, to condone the tactics
of United and Air Canada would set a nobst undesirable prece-
dent. Opposing parties could seek to delay a conpetitor's
application indefinitely sinply by opposing it on the merits
as United and Air Canada did here, and then reverse course and
file "me too" applications when their opposition fails.

Such ganesmanship with the Departnment's procedures
shoul d not be allowed. The Departnment should pronmptly nake the
show cause order final, and separately process the United/ Ar
Canada application submtted three days ago.

CONCLUSI ON

In Order 96-5-38, the Departnent tentatively conclud-
ed that granting the American/Canadian application for approva
of and antitrust immnity for their Commercial Alliance Agree-
ment *will benefit the public interest by enhancing service
options available to travelers, benefiting U S. consuners, and
encouraging a further liberalization of the transborder and
gl obal marketplace. W believe that the A liance Agreenent
will strengthen conpetition in the markets that the applicants
serve, since it wll enable themto offer better service and to

operate nore efficiently" (p. 23). The Departnent should enter

2see, e.g.. Flvins Tiger Transpacific Renewal Case, 75 CAB
107, 108 (1977) (rejecting United' s Ashbacker argunents as not
"timely presented" where United failed to file a conpeting
application at the proper stage of the proceeding).
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its final order granting approval and imunity w thout delay,
so that the public may receive all of the benefits that the
Anerican/ Canadian alliance will bring to the transborder

mar ket .

Respectful ly submtted,

Fennd| T, fredeon ca (rany . Dpeenhacly cas

KENNETH J. FREDEEN GARY' R DOERNHOEFER
Associate General Counsel Seni or Attorney
Canadian Airlines Arerican Airlines, Inc.

I nternational Ltd.

Skihen P Silol)ws @A E%@SL

STEPHEN P. SIBOLD CARL B. NELSON, JR.
General Counsel Associ ate General Cbunsel
Canadi an Airlines Anerican Airlines, Inc.

| nt ernati onal Ltd.

June 7, 1996
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