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BEFORE THE
DEPARTMENT OF TRANSPORTATION
WASHINGTON, D.C.

Joint Application of

DELTA AIR LINES, INC,,

SWISSAIR, SWISS AIR TRANSPORT
COMPANY, LTD,

SABENA SA., SABENA BELGIAN WORLD
AIRLINES, and ]

AUSTRIAN AIRLINES, OSTERREICHISCHE
LUFTVERKEHRSAG

Docket OST-95-618

For approval of and antitrust immunity for
Alliance Agreements pursuant to 49 U.S.C.
§§ 41308 and 41309.

MOTION OF TRISTAR AIRLINES, INC.
FOR CONFIDENTIAL TREATMENT
PURSUANT TO RULE 39

Delta Air Lines, Inc. (“Delta’) hereby files this motion, pursuant to Rule 39 of the
Department’s Rules of Practice (14 C.F.R. Section 302.39), to withhold from public dis-
closure international O&D data that is contained in exhibits attached to Delta's portion of
the “Answer of Joint Applicants to Comments on Order to Show Cause.” These exhibits
contain information that is based on restricted international Origin and Departure
("O&D") Survey Data and international T-100 data reported to the Department, and

which is not generally available to non-U.S. carriers.”

Y The confidential information is being filed concurrently with the Docket Section, in a sealed envelope
marked “Confidential Treatment Requested Under Section 302.39".



Delta has no objection to the public disclosure of these exhibits. As the Depart-
ment has noted in the Show Cause Order (96-5-26), “the Department may disclose re-
stricted O& D data consistent with its regulatory functions and responsibilities.” Id. at 19
n.47. However, as a private party, Delta recognizes its responsibility to protect thisinfor-

mation from public disclosure, in the absence of a determination by the Department to the

contrary.
In support of this Mation, Delta states as follows:
1. The information at issue consists of:

(a) Confidential Exhibit 4, which isalist of other similarly
sized NY C-Europe city-pairs that have two or more carriers

serving the market.

(b) Confidential Exhibit 7, which is a comparison of the
NY C-Europe Delta Alliance city-pairs with other carrier ali-

ance markets that are not subject to an immunity carve-out.

(c) Confidential Exhibits 9, which is a comparison of Delta
Alliance NY C-Europe city-pairs with United/L ufthansa over-

lap markets that were not subject to immunity carve-out.

2. Delta submits that al of the confidential information in question is based on

restricted DOT data that is protected from public disclosure under various exemptions



under the Freedom of Information Act (FOIA), principally 5 U.S.C. Section 552(b)(4).
This section exempts from public disclosure “trade secrets and commercia or financial
information obtained from a person and privileged or confidential” Id. The purpose of
this exemption “is to protect the confidentiality of information which citizens provide to
their government, but which would customarily not be released to the public, and to fa
cilitate citizens ability to confide in their government.” Ener -

ment of Energy, 583 F.Supp. 507,510 (D.Kansas 1984).

3. For information to qualify for exemption under subsection (b)(4), the infor-
mation must be (1) commercia or financial in nature, (2) obtained from a person, and (3)

privileged or confidential. See, ¢.g., Public Citizen Health Research Group v. FDA, 704

F.2d 1280, 1290 (D.C. Cir. 1983).
4. The information in these confidential exhibits satisfies this three-part test.

5. First, the confidential information to be withheld from public disclosureis
commercia or financia in nature, in that it relates to proprietary and commercially sensi-
tive airline statistical data. The traffic and other survey information reported to DOT con-
tains commercial information which is sensitive and proprietary. The release of such
information could adversely affect some U.S. Airlines’ (including Delta) competitive po-
sition by providing non-U.S. airline competitors a window into U.S. carrier restricted data

-- information that otherwise would not be made public.



6. Second, the information which is contained in Delta's Confidential Exhibits
has been obtained from U.S. Carriers (including Delta), who are persons within the mean-

ing of subsection (b)(4).

7. Third, the information is “confidential.” This confidential information is not
generally available to the public, and its public disclosure ordinarily is not required to fur-

ther the public interest or to promote competition. In National Parks and Conservation

Assn v. Morton, 498 F.2d 765 (D.C. Cir. 1974), the Court held that information is “confi-
dential” for purposes of § 552(b)(4) if it would not customarily be released to the public
by the person from whom it was obtained and if disclosure is likely to have either of the
following results: "( 1) to impair the Government’s ability to obtain necessary information
in the future; or (2) to cause substantial harm to the competitive position of the person
from whom the information was obtained.” 498 F.2d at 770. Delta submits that public
disclosure of the type of confidential information at issue here may impair the Govern-
ment’s ability to obtain similar information on a voluntary basis from individuals in the
future, and could cause substantial harm to the competitive position of U.S. airlines (in-

cluding Delta).



WHEREFORE, Delta hereby moves the DOT, pursuant to Rule 39 of the DOT’s

Rules of Practice, to withhold the confidential information filed concurrently herewith

under seal as Confidential Exhibits 4,7 and 9 from public disclosure, unless the Depart-

ment determines that the policy considerations in this case warrant such disclosure.
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| certify that a copy of the foregoing Motion of Delta Airlines, Inc. for Confiden-
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