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RESPONSE OF THE | NTERNATI ONAL Al R
The International Air Transport Association ("IATA") hereby
responds to paragraph 3 of the Departnment's O der to Show Cause
inthis docket. Oder 96-5-12 at 32. | ATA believes that the
limtation on participation in | ATA tariff conferences proposed
In paragraph 3 is unsupported by the record, inconsistent wth

the Order's analysis of the relevant markets and contrary to the

public interest. Mreover, as denonstrated in IATA’s opening
comments, consideration of a condition affecting the interests of

numerous carriers and governments participating in Docket 46928,

but not this proceeding, iS an inproper circunvention of the

orderly five-year review procedure the Department itself put in
place by Order 85-5-32.

First, it is inportant to note that no party participating

in this proceeding suggested, let alone advocated, any condition



affecting IATA tariff coordination." Mreover, there is no
indication that the Department of Justice, which has sought to
reopen the general issue of the proper role of tariff
coordination in U S narkets in Docket 46928, sought any IATA-
related condition to resolve conpetitive concerns.? Further,
there is no evidence that the role of tariff coordination, even
in the US. -Gernany market, was discussed or agreed in the

bil ateral negotiations between the U S. and Germany. Thus, the

Departnment's sua sponte attenpt to inpose this condition by Show

Cause O der under an accelerated schedule justifiably wll be

viewed as an end run around the ongoing review process in Docket
46928 and an attenpt to evade the substantial issues of foreign
relations and international comty so strongly presented in that

docket .2/

v/ Thus, unlike the proceeding in Docket 46928 which has
attracted the interest and Participation of dozens of parties,
t here has been no meani ngful opportunity here for any iInterested
person -- including other air carriers, their governnents, or
regional aviation organizations -- to challenge the rationale,
purpose, scope or econom c and geopolitical effects of the
proposed | ATA "alliance" condition on participation in tariff
coor di nat i on.

2/ As | ATA pointed out in its opening coments, the |egal
econom ¢ and political inplications of air carrier alliances and
their inpact on |ATA tariff coordination are issues that are
being actively and conprehensively addressed by nany parties,
includiQP the Departnent of Justice, in Docket 46928. The
proposed "alliance” condition amunts to a prejudgment of those
I mportant issues.

3/ Dozens of foreign governnents, acting independently or
t hrough their regional aviation organizations, have submtted
comments in Docket 46928 in support of the continuation of tariff
coordination to assure that their national air carriers have a
(continued...)



Second, while Order 96-5-12 purports to justify the proposed
condition as a nmeans to increase "price conpetition between the
Al liance carriers and other carriers," Id. at 28, there is not a
shred of evidence to establish that tariff coordination has or
will "underm ne such competition."# 1d4. Oder 96-5-12 itself
notes that, notw thstanding unconditional tariff coordination
there is existing price conpetition on all US. Germany routes.
Id. at 4. The Oder also portrays both the U S.-Gernmany narket
and the U S. -Europe market as highly conpetitive. Id. at 21-23
In addition, Oder 96-5-12 finds that conpetition has been
i ncreased and consuners benefitted by the Northwest-KLM Al liance,
despite the absence of any limtation on |ATA tariff
coordination. 1Id. at 19. Finally, Oder 96-5-12 determ nes that
the United-Lufthansa Alliance will not adversely affect

conpetition and is a pro-conpetitive joint venture. Id. at 26

3/(...continued)
fair opportunity to conpete in point-to-point and interline
markets.  The DOT's proposed "alliance" condition woul d
effectively force withdrawal of major US. and foreign airlines
from participation in tariff coordination, thus inplicating the
concerns expressed by these foreign interests in Docket 46928.
Many of the governmental expressions of view in that docket were
expressly solicited by the Departnment of State, given the
recogni zed inportance of tariff coordination to nations around
the world. There is no indication on the record of the instant
proceedi ng that the Departnment of State or these foreign
Interests (wth the possible exception of the Governnment of
CGermany) were consulted by the DOT before the announcenent of the
proposal to bar alliance carrier participation in tariff
coordination in inportant narkets.

4/ The evidence on this subject is being developed in
Docket 46928. DOT's proposed |ATA "alliance" condition thus
pLejuggeﬁ acritical determnation to be nade on the record in
t hat docket.



In those circunmstances, there is absolutely no foundation of
record for the inposition of any condition to "fix" a non-
exi stent conpetitive problem™

Third, the broad scope of the proposed condition and its
foreseeably harnful effects on tariff coordination cannot be
justified by the factually unsupported assertion that "potential
[price] conpetition [to be achieved by the condition] will, on
bal ance, outweigh any potential anti-conpetitive effects of price
coordination within the Alliance itself."® Id. at 28. Under
the condition, the Alliance carriers would not only be barred
from | ATA tariff coordination involving U S -Germany routes, but

also U S -Netherlands routes and all other U'S. routes involving

I mruni zed alliances to be approved in the future, whether or naot

he ALLi : : | g . |

routes. Thus, it is apparent that Oder 96-5-12 is using a slim

5/ The Show Cause Order's inability to articulate a
rational basis in fact for the inposition of the proposed | ATA
"alliance" condition is, itself, not only a denonstration of
faulty administrative decisionmaking, but also enphasizes the
i nportance of the conprehensive record on conpetition concerns
that is being devel oped in Docket 46928. Simply put, what are
the precise concerns about the conpetitive effects of alliances
that underlie the inposition of the proposed |ATA condition? Is
t he proposed condition designed to address possible oligopolistic
behavior? |If so, how will this behavior be manifested, and in
what circunstances or narkets? Are the concerns addressed by the
proposed "alliance" condition a function of the anticipated
nunber of future alliances or the size disparities anong
alliances? Does the DOTI have econom ¢ nodel s addressing these
i ssues? If so, they should be made part of this record and the
record in Docket 46928.

Y As noted, that claim contradicts the Oder's prior
finding that the joint operations of the Aliance carriers wll
not inpair conpetition. Oder at 26
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fig leaf of "balance™ to cover up a broad, patently
di sproportionate assault on tariff coordination worldw de. This
effort to inpose unilaterally restrictions that the Departnment
has been unabl e heretofore to persuade its aviation partners to
accept and which are not justified by the record in Docket 46928
both distorts the record in the instant proceeding and threatens
t he adverse international reaction which, until now, has properly
persuaded the Departnent to nove cautiously in Docket 46928.

Fourth, Order 96-5-12 addresses in only the nmost perfunctory
manner the legitimate concerns of smaller international carriers
and their governments by proclaimng that the proposed condition
woul d not affect interlining. Oder at 28. This conclusory
assertion | acks any record support and will not be accepted in
the international community.Z

Al liances between major U S. and European carriers, while
perhaps inevitable and certainly not a proper target of
government restriction, nevertheless raise inportant concerns
about the future international role of smaller carriers. Those

carriers rely heavily upon the interline system and believe that

2/ The record position of airlines, their governments and
regional airline and governnent organizations in Docket 46928 as
solicited in large part by the U S Departnment of State, is
overwhel m ngly against the position taken by the DOT on the need
for and value of tariff coordination for the maintenance of
effective interlining by nost of the world' s air carriers. The
DOT will not be able credibly to assert that it is unaware of the
position taken by these entities in Docket 46928 or that it does
not recognize the harnful consequences for |ATA tariff
coordination of its proposed |ATA "alliance™ condition which
greatly limts participation by major U S. and other air
carriers.



| ATA tariff conferences enhance their ability to design and
i mpl ement joint fares which permt themto conpete in through
markets which they cannot serve on-line. The inplicit nessage of
Order 96-5-12 is that the Departnent views the future of
international aviation as a contest between major alliances
seal ed off from each other and the rest of the internationa
aviation comunity by governnment-inposed restrictions. \Wether
or not an alliance-dom nated outcome is inevitable, it should not
be inposed by unjustified restrictions on the facilitating role
of tariff coordination in the interline system At a m ninum
the practical factors influencing interlining in a world of
al liances should be properly explored in Docket 46928 before the
Departnent stakes itself out as an opponent of the interline
system and of meaningful, independent participation in
international aviation by carriers with restricted route systens.
Fifth, as noted in the Oder 96-5-12, the U S. -Germany
market, as well as other approved and pending alliance narkets,
Is served by nmany carriers other than alliance participants,
including third-country carriers not benefitting fromthe open-
skies provisions of the US. -Germany bilateral. These carriers
and their governnents, have a substantial interest in the
efficacy of IATA tariff coordination. However, they have had no
reason to participate in this docket and hardly can be expected
to respond to Order 96-5-12 in the brief time allowed. Thus,

finalization of the proposed paragraph 3 condition would



jeopardi ze their legitimate interests without affording them a
realistic opportunity to be heard.

For all these reasons, |ATA respectfully requests that
proposed paragraph 3 of Order 96-5-12 be withdrawn and that the
roleoftariff coordination in alliance-affected nmarkets be

properly and conpr ehensi vel y assessed in Docket 46928.
Respectful ly submtted,

6Y98 ) QJ//M

Bert W Rein,

Edwin 0. Baii ey Esq
WLEY, REIN & FI ELDI NG
1776 K Street, NW
VWashi ngt on, D.C. 20006
(202) 429-7000

Attorneys for the International
Alr Transport Association

David O Connor, Esg.1

Regional Director, United States

International Air Transport
Associ ation

1001 Pennsyl vania Avenue, N W

Suite 285 North

Washington, D.C. 20004

(202) 624-2977

May 16, 1996



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing Response of
the International Air Transport Association has been served by
facsimile on Washington, D.C. counsel for the air carriers and
the Department of Justice listed below and by first class mail,

postage-prepaid, upon the remaining persons, this 16th day of May

1996.

Robert E. Cohn, Esquire

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, D.C. 20037

Mr. D. Scott Yohe

Vice Presdent - Government Affairs
Ddta Air Lines, Inc.

1629 K Street, N.W.

Washington, D . C. 20006

Mr. Roger W. Fones

Chief, Trangportation, Energy &
Agriculture Section

Antitrust Division

U.S. Department of Justice

555 Fourth Street, N.W., Room 9104

Washington, D.C. 20001

R. Bruce Keiner, Esquire
Crowell & Moring

1001 Pennsylvania Avenue, N.W.
10th Floor North

Washington, D . C. 20004

Carl B. Nelson, Jr., Esquire
Asociate Genegra  Counsdl
American Airlines, Inc.
1101 17th Street, N.W.
Suite 600

Washington, D.C. 20036

Mr. R. D. Devlin

Trans World Airlines
808 17th Street, N.W.
Suite 520

Washington, D . C. 20006

Nathaniel P. Breed, Jr., Esquire

Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.
Washington, D.C. 20037

Mr. Elliott M. Seiden
Ms. Megan Rae Poldy
Northwest  Airlines

901 15th Street, N.W.
Suite 500

Washington, D .C. 20005

Joel Stephen Burton

Ginsburg, Feldman & Bress
1250 Connecticut Avenue, N.W.
Suite 800

Washington, D.C. 20036

Richard D. Mathias, Esquire
Frank Costello, Esguire
Cathleen P. Peterson, Esguire
Zuckert, Scoutt & Rasenberger
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006



James R. Welss, Esquire
Preston, Gates, Ellis & Rouvelas
1735 New York Avenue, N.W.
Suite 500

Washington, D.C. 20590

Stephen L. Gelband, Esquire

Hewes, Morédlla, Gelband &
Lamberton, P.C.

1000 Potomac Street, N.W.

Suite 300

Washington, D.C. 20007

Frank Cotter

Assstant General Counsd
USAIr, Inc.

2345 Crystd Drive

8th Floor

Arlington, VA 22227

David L. Vaughan
Kelley, Drye & Warren
1200 19th Street, N.W.
Suite 500

Washington, D.C. 20036

Vance Fort

World Airways, Inc.
13873 Park Center Road
Suite 490

Herndon, VA 22071

Richard P. Taylor, Esq.

Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

U.S. Transcom/TCJ5

Attention: Air Mobility
Andysis

508 Scott Drive

Scott AFB, IL 62225

Mr. Stuart I. Oran

Executive Vice President

Corporate Affairs and General Counsel
United Air Lines, Inc.

P. 0. Box 60666

Wolfgang Sacher

Genegrd Counsd
Deutsche Lufthansa, A.G.
Flughafen Frankfurt
D-60549 Frankfurt/Main
Germany

James S. Campbell, Esq.
Karan K. Bhatia, Esq.
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-142

gc/ o 0-//7&

Edwin 0. Bailey /



