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UNITED AIR LINES, INC.,

BRITISH MIDLAND AIRWAYS LIMITED,
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LAUDA AIR LUFTFAHRT AG,

DEUTSCHE LUFTHANSA, A.G.,
and

SCANDINAVIAN AIRLINES SYSTEM

Docket OST-01-10575

under 49 U.S.C. §§ 41308 and 41309 for approval of and
antitrust immunity for an Alliance Expansion Agreement
and an Amended Coordination Agreement

R N T N I S I N e N

MOTION OF SCANDINAVIAN AIRLINES SYSTEM FOR
CONFIDENTIAL TREATMENT OF DOCUMENTS UNDER 14 C.F.R. 302.12

On September 5, 2001, United Air Lines, Inc. (“United”), British Midland Airways
Limited, doing business as bmi british midland (*bmi”), Austrian Airlines, Osterreichische
Luftverkehrs AG (“Austrian”), Lauda Air Luftfahrt AG (*“Lauda”™), Deutsche Lufthansa, A.G.
(“Lufthansa”), and Scandinavian Airlines System (“SAS”), and their respective affiliates,
(collectively, the “Joint Applicants”) filed an application for approval of and antitrust immunity
for a bilateral alliance expansion agreement between United and bmi and an amended
multilateral coordination agreement among the Joint Applicants (hereinafter the "Joint
Application"). Pursuant to 14 C.F.R. § 302.12, SAS submits this Motion requesting that the
Department of Transportation ("Department”) withhold from public disclosure certain proprietary
and commercially sensitive information submitted under seal in connection with the Joint

Application, and that access to all such documents be limited to counsel and outside experts for
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interested parties who have filed an aftidavit as described in 14 C.F.R. § 302.12(d)(3). The
documents for which such confidential treatment is sought are specifically identified in the
"Index of SAS Confidential Documents" attached hereto as Exhibit A. The documents are

submitted in response to the Department’s request as specifically identified in Exhibit B hereto.

1. SAS’ CONFIDENTIAL DOCUMENTS SHOULD BE PROTECTED FROM
PUBLIC DISCLOSURE

Pursuant to 14 C.F.R. § 302.12, participants in any proceeding before the Department
may request that information submitted to the Department not be disclosed to the public if that
information falls within one of the exemptions from disclosure in the Freedom of Information
Act, 5 U.S.C. § 552(b)(1)-(9)("FOIA"). SAS submits that the information for which it seeks
confidential treatment falls within exemptions 3 and 4 of FOIA.

FOIA exemption 4 protects from disclosure "trade secrets and commercial or financial
information obtained from a person and privileged or confidential." Exemption 4 has been held
to include "information that is not the type usually released to the public and is of the type that, if
released to the public, would cause substantial harm to the competitive position of the person

from whom the information was obtained." Gulf & Western Industries. Inc. v. United States, 615

F.2d 527, 530 (D.C.Cir. 1980)("Gulf & Western"); see also American Airlines. Inc. v. NMB, 588

F.2d 863, 871 (2" Cir. 1978); National Parks & Conservation Ass'n. v. Kleppe, 547 F.2d 673,

684 (D.C.Cir. 1976); Joint Application of Delta and Virgin Atlantic, Order 94-5-42 (May 28,

1994); Joint Application of United and Lufthansa, Order 93-12-32 (December 18, 1993); Joint

Application of Northwest and KLM, Order 93-1-11 (January 8, 1993). Exemption 4 is designed

to protect the confidentiality of information which citizens provide to their government, but
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which would customarily not be released to the public, and to facilitate citizens' ability to confide

in their government. Sterling Drug, Inc. v. Federal Trade Commission, 450 F.2d 698, 709

(D.C.Cir. 1971); Burke Energy Corp. v. Dept. of Energy, 583 F.Supp. 507, 510 (D.Kan. 1984).

In order to fall within exemption 4, the information at issue must be: (1) commercial or
financial in nature; (2) obtained from a person outside the government; and (3) privileged or

confidential. Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1290 (D.C.Cir.

1983); Gulf & Western, supra, 615 F.2d at 529. The information for which confidential
treatment is sought in this case clearly meets this three-part test.

With respect to the first prong of the test, the documents for which SAS seeks
confidential treatment are commercial and/or financial in nature. The documents in question
consist of commercially sensitive, privileged marketing and corporate information reflecting the
internal decision-making processes of SAS. This type of information is highly proprietary and
confidential, and would not normally be made available to the public. However, this information
is being submitted so that the Department can expeditiously evaluate the public benefit that will
result from a grant of approval of and antitrust immunity for the proposed alliance expansion
agreement and amended coordination agreement.

With respect to the second prong of the confidentiality test, it is axiomatic that the
information at issue has been "obtained from a person outside the government" (it is being
provided by a private, foreign entity, SAS).

Finally, with respect to the third element of the test (the "confidential" nature of the

information), the D.C. Circuit has held that a commercial or financial matter is "confidential” for
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purposes of exemption 4 if it would not customarily be released to the public by the person from
whom it was obtained and if disclosure of the information is likely to have either of the following
effects: (1) to impair the Government's ability to obtain necessary information in the future; or

(2) to cause substantial harm to the competitive position of the person from whom the

information was obtained. National Parks & Conservation Ass'n. v. Morton, 498 F.2d 765, 770

(D.C.Cir. 1974). SAS submits that the information for which confidential treatment is sought
herein clearly meets the definition of "confidential."

As noted above, the information contained in the documents listed in the “Index of SAS
Confidential Documents” is information that is not normally disclosed to the public, and
disclosure of this information would cause substantial harm to the competitive position of SAS.
Indeed, if the documents listed in the Index were released, competitors would gain valuable
insights into the internal strategies, objectives and business plans of SAS, including the
strategies, objectives and plans related to the proposed alliance expansion agreement and
amended coordination agreement. Moreover, disclosure of this information might well impair
the Government's ability to obtain similar necessary information in the future. Accordingly, the
documents that SAS seeks to have the Department withhold from disclosure clearly meet the
definition of "confidential" required for such treatment.

Moreover, in addition to exemption 4, FOIA exemption 3 also strongly supports
withholding SAS’ confidential commercial documents in this case. Exemption 3 protects from
disclosure information that is specifically exempted from .disclosure by a statute that either

requires such information be withheld from disclosure or that establishes particular criteria for
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withholding certain information. See 5 U.S.C. § 552(b)(3). Pursuant to 49 U.S.C. § 40115, the

Department "shall" withhold from public disclosure, among other things, information that would

"have an adverse effect on the competitive position of an air carrier in foreign air transportation.”

In the instant proceeding, release of the information for which SAS has requested confidentiality

clearly would "have an adverse effect on the competitive position of [SAS] in foreign air

transportation." Accordingly, the documents listed in the Index should be withheld pursuant to

both exemption 3 and exemption 4.

IL. ACCESS TO THE CONFIDENTIAL DOCUMENTS SHOULD BE

LIMITED TO COUNSEL AND OUTSIDE EXPERTS FOR INTERESTED
PARTIES

SAS is submitting highly sensitive internal corporate documents which should be
accorded limited access. Such access should be granted only to counsel and outside experts for
interested parties who file affidavits pursuant to 14 C.F.R. § 302.12(d)(3) affirming that they
will: (1) use the information only for purpose of participating in this proceeding; and (2) not
disclose the information to anyone other than counsel or outside experts who have also filed such
an affidavit.

The documents in question contain highly sensitive commercial information related to
international planning and strategic decision-making by SAS, and none of this information has
heret(;fore been released by SAS to the public. As noted above, if the documents listed in the
Index were released, competitors would gain valuable insights into the internal strategies,

objectives and business plans of SAS, including the strategies, objectives and plans related to the

proposed alliance expansion agreement and amended coordination agreement.
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In order to minimize the risk of harmful disclosure of this sensitive information, access
should be strictly limited. SAS is separately filing, concurrently with this Motion, six sets of this
information, in sealed envelopes labeled "Confidential Treatment Requested Under 14 C.F.R. §
302.12; Access Is Limited To Counsel Or Outside Experts Who Have Filed Proper
Confidentiality Affidavits."

The request to limit disclosure to counsel and outside experts is fully consistent with
Department precedent and policy. For instance, in connection with the United/Lufthansa
application for antitrust immunity cited above, the Department granted the applicants' request to
limit access to certain confidential information to counsel and outside experts for interested
parties who had filed appropriate affidavits. See Order 93-12-32, supra. In so limiting access to
the information, the Department balanced the policies favoring disclosure of information against
the competitive harm to the applicants that would result if access to confidential documents were
expanded, and concluded that "the undue competitive harm to the applicants outweighs the
commenters’ need for expanded access to highly sensitive material . . .." Id. at p. 5. The
Department also noted that "interested parties to this proceeding can obtain adequate advice on

the merits of the application through outside experts and persons authorized to review the

materials." Id.; see also Joint Application of American and Canadian International, Order 96-1-6

(January 11, 1996) at p. 3. Access to SAS' internal documents and data in this proceeding should
be similarly restricted in light of the competitive harm to SAS that would result from a broader

disclosure of such confidential information.



SAS’ Motion for Confidential
Treatment of Documents
Page 8
CONCLUSION
For the foregoing reasons, SAS requests that the documents listed in the attached Index of
SAS Confidential Documents be granted confidential treatment and withheld from public

disclosure, and that access to such documents be limited to counsel and outside experts for

interested parties that have filed proper affidavits as directed by the Department.

Respectfully submitted,

b al(So lmen

MICHAEL F. GOLDMAN

L. JEFFREY JOHNSON

SILVERBERG. GOLDMAN & BIKOFF, L.L.P.
1101 30" Street, N.W., Suite 120

Washington, D.C. 20007

(202) 944-3305

Counsel for
SCANDINAVIAN AIRLINES SYSTEM

DATED: October 19, 2001



Exhibit A

INDEX OF SAS CONFIDENTIAL DOCUMENTS

Bates Range | Date Description Responsive to
Document Production
Request Item

0000001- 2000(est.) SAS Challenges 2000 2

0000002

0000003- 2000(est.) SAS Versus Continental- 2

0000006 Negative

0000007- 2000(est.) SAS Versus Continental- 2

0000008 Positive

0000009- 2000(est.) Improvement of SAS vis-a-vis | 2

0000011 Competition

0000014- October 13, 1999 | Meeting w/lcelandair 2

0000015

0000032- September 1999 | Reporting to STONI (North 2

0000033 America)

0000034- October 1999 Reporting to STONI (North 2

0000035 America)

0000036- November 1999 | Reporting to STONI (North 2

0000037 America)

0000038- Jan-Dec 1999 Reporting to STONI (North 2

0000041 America)

0000045- N/A Sales Platform 2000 2

0000062

0000063- N/A Business Plan (North America |2

0000069 1999)

0000092- January 2000 SAS Intercontinental Routes 2

0000105

0000106- December 17, FI-SK Meeting (Minutes of 2

0000109 1999 Meeting)




Bates Range

Date

Description

Responsive to
Document Production
Request Item

0000218- November 8, MD Report to Board 2
0000221 1999
0000225- October 6, 1999 MD Report to Board 2
0000228
0000229- November 10/11, | MD Report to Board 2
0000231 1999
0000232- November 10/11, | SAS Business Plan 2000-2003 | 2
0000241 1999
0000242- December 15, MD Report to Board 2
0000243 1999
0000244- February 7, 2000 | MD Report to Board 2
0000245
0000250- March 2000 SAS O&D Top City Pairs (YE | 2
0000254 9/30/99)
000255- September 2000 London Hub Structure Report 2,3,4
000281
000282- August- Star Alliance Hub Investigation | 2, 3, 4
000320 September, 2000
000321- August- London Heathrow Airport: 3.4
000323 September, 2000 | Evaluation of different
scenarios regarding LHR

000339 December 4, SAS/Icelandair Cooperation 2

2000 Paper
000361- April 1, 2001 Partner Brief 2
000384
000388- November 7, Minutes of Meeting Re: SK/OS | 2
000389 1999 Networks and Codeshares
000390- October 2001 SAS 0&D for Top 100 City- Ex. C

000391

Pairs




Exhibit B

DOCUMENT PRODUCTION FOR PROPOSED ALLIANCE AMONG
UNITED, LUFTHANSA, SAS, AUSTRIAN AND BRITISH MIDLAND

1. All studies, surveys, analyses and reports (dated or created since August 31, 1999,
by United, Austrian, Lufthansa, SAS or British Midland staff for corporate officers)
evaluating or analyzing the effects of adding British Midland to the existing immunized
alliance among United, Lufthansa, SAS and Austrian, including effects on market shares,
competition, competitors, fares, markets, potential for traffic growth or expansion into
geographic markets. (If not contained in the document itself, include the date of
preparation and the name of the individual who prepared each document.)

2. All studies, analyses and reports (dated or created since August 31, 1999, by
United, Austrian, Lufthansa, SAS or British Midland staff for corporate officers) that
address the subject of competition between the U.S. and the UK., or the U.S. and
Europe, including travel between the U.S. and Europe via the UK.

3. All studies, analyses and reports (dated or created since August 31, 1999, by
United, Austrian, Lufthansa, SAS or British Midland staff for corporate officers)
discussing any service or operational changes anticipated at the Joint Applicants’ hub
airports resulting from the addition of British Midland to the existing immunized alliance
among United, Lufthansa, SAS and Austrian.

4. All studies, analyses or reports (dated or created since August 31, 1999, by
United, Austrian, Lufthansa, SAS or British Midland staff for corporate officers)
addressing airline access to Gatwick and Heathrow Airports, including the ease or
difficulty for any airline of improving or increasing service at these airports, procedures
or strategies for obtaining slots or facilities at that airport, and other airlines’ attempts to
obtain slots or facilities.

5. All studies, analyses or reports (dated or created since August 31, 1999, by
United, Austrian, Lufthansa, SAS or British Midland staff for corporate officers) that
discuss, consider or analyze the impact of the display of code-share arrangements in
computer reservation systems (including the multiple displays of flights under different
codes) on travel agency bookings, airline sales, and airline market share.

\DCNT1\Client\809875\1204\Final Document Production.doc




CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the foregoing Motion of
Scandinavian Airlines System for Confidential Treatment of Documents under 14 C.F.R. 302.12
upon all persons on the attached Service List by causing a copy to be sent via first-class mail,

postage prepaid.

W o&a&@égﬂw
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Managing Director, Government Affairs
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Director of Flight Standards
Federal Aviation Administration
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Washington. D.C. 20591

Marshall S. Sinick
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Office of Aviation Negotiations
Department of State

2201 C Street, N.W.

Suite 5830

Washington, D.C. 20520

Jeffrey N. Shane

Hogan & Hartson, LLP

555 Thirteenth Street, N.W.
Washington, D.C. 20004

Donald T. Bliss

For US Airways

O’Melveny & Myers

555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109

USTranscom/TCJ5-AA
Attention: Air Mobility Analysis
508 Scott Drive

Scott AFB, IL 62225-5357

First Secretary (Transport)

British Embassy

3100 Massachusetts Avenue, N.W.
Washington. D.C. 20008

Brian Hunt

General Counsel

American Trans Air

P.O. Box 51609
Indianapolis, IN 46251-0609

Robert D. Papkin

Squire, Sanders & Dempsey, LLP
1201 Pennsylvania Avenue, N.W.,
Suite 400

Washington, D.C. 20004

Lorraine B. Halloway

For Emery Worldwide

Crowell & Moring LLP

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

R. Bruce Keiner

For Continental

Crowell & Moring

1001 Pennsylvania Avenue, N.W.
Suite 1100

Washington, D.C. 20004

Carl B. Nelson, Jr.

Associate General Counsel
American Airlines, Inc.

1101 Seventeenth Street, N.W.
Suite 600

Washington, D.C. 20036



Joanne Young

For America West Airlines
Baker & Hostetler

1050 Connecticut Avenue, N.W.
Suite 1100

Washington, D.C. 20036

John L. Richardson

For Amerijet

Crispin & Brenner, PLLC
1156 Fifteenth Street, N.W.
Suite 1105

Washington, D.C. 20005

Robert E. Cohn

For Delta

Shaw Pittman

2300 N Street, N.W.
Washington, D.C. 20037

Alexander Van der Bellen
For Delta

Shaw Pittman

2300 N Street, N.W.
Washington, D.C. 20037

Nathaniel P. Breed, Jr.
For Federal Express
Shaw Pittman

2300 N Street, N.W.
Washington, D.C. 20037

David Vaughan

For UPS

Kelley, Drye & Warren

1200 Nineteenth Street, N.W.
Suite 500

Washington, D.C. 20036

Stephen H. Lachter

For DHL

Law Offices of Stephen H. Lachter
1150 Connecticut Avenue, N.W,
Suite 900

Washington, D.C. 20036

Richard Taylor

For Evergreen International Airlines
Steptoe & Johnson

1330 Connecticut Avenue, N.W.,
Washington, D.C. 20036

J. E. Murdock III

Shaw Pittman

2300 N Street, N.W.
Washington, D.C. 20037

Daryl A. Libow

Sullivan & Cromwell

1701 Pennsylvania Avenue, N.W.
Suite 800

Washington, D.C. 20006

Julie Sorenson Sande

Manager. Contract and
Regulatory Affairs

HLH Building

101 World Drive

Peachtree City, GA 30629

Charles J. Simpson

Zuckert, Scoutt & Rasenberger, LLP
888 17th Street, NW.

Washington, D.C. 20006

Don H. Hainbach

Boros & Garofalo, P.C.

1201 Connecticut Avenue, N.W.
Washington, D.C. 20036

Alfred J. Eichenlaub
Senior Vice President

and General Counsel
Polar Air Cargo, Inc.
100 Oceangate, 15th Floor
Long Beach, CA 90802



Edgar N. James

Marie Chopra

James & Hoffman, P.C.

1101 Seventeenth Street, N.W.
Suite 510

Washington, D.C. 2003

Russ Pommer

Atlas Air, Inc.

901 15th Street, N.W,

Suite 700

Washington, D.C. 20005-2301

Vicki L. Hassman

For Air Transport International
BAX Global Inc.

16808 Armstrong Avenue
P.O. Box 19571

Irvine, CA 92623-9571



