
SEP-27-2001 THU 09 :30 AM JUDITH G EAGLE FAX NO, 410 838 8330 P, 02 
/3747/ 
.e JUWIH GRAYBERL EAGLE 

Auorncy at Law ,.( y . ‘r ‘, ‘.‘ ” *- 7 k , 1 “-, P, T. -P * - : f *j 1 
l z 

�. � 
, :,.. 

6OR South Main Street 

Uc1 Air, Maryhnd 21014-3!%9 
1.‘; ; y-?i ‘-1 ; pi; , s: t, 3 

Admitted to Practice 
Maryland 

k.nnsylvania 

r>istxict. of CXdia 

Sepkrnber 27, 2001 

4 1 O-8.38-0900 
Ihdtimorr: 410-893-7733 

FAX: 410-838-8823 

Docked: Management Faciliky 
U.S. Department of Transportation 
Room PL-401 
400 Seventh St., 3-W. 
WashbyLon, L).C. 20590 

RC?: Docket No. omment 

Year ‘U b s. Deparbnent of TransparLation: 

You will find enclosed a comment submitted on behalf of 
commercial motor ve1~icl.e driver Philip J. Hartlino. 

If you wish any further informdion, please do not hesitate to 
contact me. 

Yours truly, 

Judit1-r G. Eagle 

je/j 

enc. 



SEP-27-2001 THU 09:31 AM JUDITH G EAGLE FAX NO, 410 838 8330 

Comment 

On or about Oclobcr 2 1, 1999, the State of Maryland, Motor Vehicle Administration 
(MVA), issued to mc a Comrncrcial Tkivcr’s License (CDL) waiver I’or prc-existing medical 
conditions pursuant to COMA11 1 1, .2 1.01 .OGE, ‘Yhc waiver was valid from October 21, 1999 
until 0ctobc.r 3 1, 2000, 

‘r‘l~ medical condition nccc,ssitating this waiver was for diabctcs, and WL?S for intrastate 
tr;lvcJ only. ‘The foregoing waiver was nec~swy, as my accupalio~~ as a en~ploycc for Harford 
Cou~~(y, Maryland, a!~.. as an owner of a pll.rt-time excavating bllsillcss required my operation of 
a variety of multi-axcl vchiclcs. The waiver was valid ikom October 21, 1999 until October 3 1, 
2000, 

011 or about Ock~bcr 3 1, 2000, the MVA extended the waiver throLl& Docembcr 3 1, 
2000. ‘l’his waiver was again ex~cndcd on Dcccmber 27, 2000 through February 28, 2001. It 
was cxtmkd again kotn Februnry 26, 200 1 through March 30, 2001, ;md then from March 30, 
200 1 thrwrg~~ October 3 I, 2001, However, on May - I, k 7 3001, I rcccived a noti&xdion froia the 
MVA that the waiver p~-ogt’am for insulin-d~~~cndcnt individuals would end in October 2001. 
‘l”he r;\lionalc Ibr the cliscontinuation of the waiver program, staled by John D, Stafford, M.D., 
Associate ChicFd ho Medical Advisory LZ~WLI for the MVA was that “[g]en~dy spdhg, the 
ca.se could noi bc made that the CDL waiver f’or insulin-dcpcnden1 diabetics wc?s a medicalLy safe 
md dfcctivc 17ractice,” 
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rr. J1:videncc Jhes Not Support Maryhnd’s Modification of It’s CV)JA Waiver Program 

‘Tl-rc MAU co~~ter~~s that “[g‘jcncrally speaking, the case could not be made that 
fhc CIX waiver for insulin dqxxdcnt dia\Xtics was a medicaily safe and cffcctive 
prac\icc ‘1’1~ MA13 fkther staks that, “[t:loo many palicnts did noI have good %xmtro1” 
of lhe,ir diabcGc discax, which was indicated by laboratory testing.” However, thcsc 
studies, arc directly contradicted by those lrtilizcd by ihc FMCSA in illcir Notice to lntcnt 
to 1~s~ fi;xcmptions and Request for Ck~mmcnfs, for the new regulations providing 
waivers to insulin clcpcndcnt diabetics. 

In 21 1997 lkdcral, Highway Adnkistration (FHA) report enlitlcd, “Qualilications 
of LIrivcwVision, Diabctcs, Hearing and Epilepsy,” showed lhat the accident r&c of 
individunls with dialxtes participating in wGver programs was lower than llzc accident 
ralc of the gcmml drivirrg public, The YMCSA also assembled a panel of physicir\ns who 
wcrc expert in the lield of diabetes trcatnlent and rcscarch, These experts concluded Ihat, 
wiI$ proper medical screckg aad discc?sc managcnlcnt, that insulin dependent diabetics 
ccxlld be safely permitted to possess ClXs and to opcratc CMVs on the nation’s 
highways. 

Acldilionally, inrlepcncicn t rescxch con tirms ~hc studies conducted by the 
l;MCSA lilrding that insll!in dcpendcnt individuals llave similar, if not lower, rates of 
highway accidents colnparcd with tlmt of the gcncrai driving public.’ In a scparsrte FHA 
study, atxalysis oI‘ data show4 lhnt insulin depcndcnt drivers possessing UXs hc7d a 
lower accident rate per nlillion vclklc Ini& traveled Ilmn did the individuals possessing 
CDT,S who were not diabetic. Insulin dependent drivers had an accident rate of 1,706 
accidents per miNion miles, while non-diabetic drivers who operated CMVs had an 
c?ccidenl rntc of2.605 accidents per million miles trave\ed.2 A Danish study pertaining to 
diabetes and accident insuraixx produced similar results. 

[n 1991~ the Danish Ik~lxtcs AssociaCion, in collaboration with TKYG-Raltica 
Insura7nc;c conducted a three (3) year study to iind the dill&-enccs, if any, bctwccn 

L I" -b".Iw"C .-a*" - 

’ 1 t should bc no~cd lhnt in all inslanccs, when lhc Icrm “insulin dcpcndent diabetic” is being used, that it is 
being used in conjunction with the rt’quirc‘mcnt rhat the indiviclual’s diahctcs is L‘con(rOllcd.” ‘l’his autb- in 
no way irltcmis to contcrld rhat it is sr& for any insulil7 dcpcndent diahctic to operate arl~ motor vchiclc, let 
;ilorre 3 conimerci;~l motor vehicle. 
’ Al tllc time lha~ the study W~IS undertnkcr~, thcrc were 2,234 drivers pa~licipczling in the Vision Waiver- 
P~~grarn. The nurl~ber ofacci&ms reporlccl for lhese drivers f’rorn 1992 lhrough 1995 was 5 10. These* 
drivers self-rcyorted a totr?l oT299 million vehicle milts toweled. The govcrmcnt cstirnates that during 
1994 a1011c thcrc non-insulin clcpcr~lel~t CMV drivers were involved in 144,000 large truck mideMs 
covering a loral of 170&I 15 million which rlliles twClcd. 
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~~SLITcds wilh diabctcs und those wilhoul diabelcs. Individuals were tequircd to self- 
disclose their diabctjc condition, md their accident rates wcw compured with those oCthc 
gellcral public. The study concluclcd that, while indivkluals with diabctcs paid high 
prcrniums km did \hc gcnml populaGon, that their rate of xcitieni was signiiicmtly 
lower than Ihat oF ~hosc who did not have diabctes.3 

UT, Maryland CDL, Program 

A. ITistor-y 

Mm-ylmd’s CDT, program was enacted md adnlinistercd by the MVA in 1997 on 
;L lest basis, Individu~rls who did not qualify to operate CMVs in interstate con~merce 
~nclcr federal rcgulaticms could apply for a waiver to operate such vehicles on an 
intras~atc basis only, The application for n CDL waiver, and Ihe grunting of these 
waivers was to be considered or) a case-by-cast basis, with a lmvy reliance being placed 
upon in I’omation provided by lhc individual’s treating physician. 

The ration& behind Mal-yland’s CDT., waiver program ww that feder;tl 
ccgulations lck very little room for consideration of an individual’s inanageimnt of 
his/her diabctcs.” Thus, Maryland’s CDT, waiver program would provide un avenue for 
individuals to contirm to be cmploycd and to earn a living while safeguslrding the public 
by considering the waivers on a case-by-case basis. 

11. State rationale for changing CDL program. 

On April 15, 2001, Maryland issued notice ht their CDL program was to be 
modi.kd. Under thcsc changes, the MVA would orlly issue CIX waivers for three 
mx~ical or physical cohd i tions, ‘I’hcse cot-rditions were limited to vision (i I’not related to 
diabctcs), amputaticln or loss ohsc of a limb, atld loss of power grasping. No other 
physical conditions would be considered for waiver in the future. 
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Second, the state Medical Advisory l3oard (MAl3) was wary that physicians 
would, md did, disregard medical evidcncc of an individual’s fragile control of their 
diabetes nud cerNy a pa~.ient safe to opcratc a CMV. T’he MA13 contends that this 
scunari~ arose out of patient advocacy what influenced c?. physician’s certification that the 
patient ws c?. sal’c= and capable driver. 

IV. impact 

‘l’he change in Maryland’s CDL waiver program has broad mgativc implications 
f’or individuals with cii;\bctcs who opcratt: CMVs in intrastltte comncrcc. In one broad 
stroke, Maryland will cmsign hundreds ol’inclividuals to the unenqdoyn~ent roles. b 
mmy, opcmting a CMV is ihe orlly occupation for which they arc trained, Wilhout Chis 
waiver, thcse individuals l~~c little hope for gainf~~l cnzploynzcnt. 

Elirnirlaling diabetics liom the CTX waiver program has coiisequenccs beyond 
u1,icmploymcnt. Individuals who lost their jobs due bccausc they 110 1011ger can get 21 
waiver would, in a11 likelihood, lost health insurartce. ‘I’hc cost o1’uninsured diabetics on 
~11~ state’s henlthcare systctn would arguably bc more costly than highway salbty issues, 
And while il~clividuals may no longer bc ublc to acquire a CDT,, they would stil! possess a 
gcncrnl motor vehicle license, Without access to gldequate healU~ ca~c, an individual with 
poorly cmtrollcd diakctcs opcro@ a car would bts a higher risk than would a controllecl 
cliabctic operating a CMV. Tn cffcct, the state might put more of Ihc general driving 
pltblic at risk withoul: the wzh~- progrxm than if Mnrylarld 1eA the CDL waiver progrm~ 
in place. 

v. Impact of the Americans With llisnbilitics Act 

P, 06 

The A~ncricans with Dimbilities Act (ADA), was signeci into law in 1901. The 
p~p~~sc ofthc ADA was, Wd still is, Lo provide equal acceS.c; lo cmploymcnt, governmcllt 
programs, ancl to pul~lic accou7ln(,dalions. AS it pcrtnins to cmploymcnt, an employer is 
proI-d3itcd from discriminaling against arl individual with 2~ disability as long 2~3, with or 
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was a physical of n~cntiil irnpa.irmcnt that substantially lilnits one or lszorc 
of his/her major lift? activities; 

‘l’hcre is little question that an individual with diahctcs has a physical injpairmcnt 
that limits one or n~or(~ of his/her major lif‘c activities. Diabctcs jlqxts 111~ ability to 
sight, (hc cardiovascular system, kidneys, and in sonic instances, the ability to wak.” 
13~ Ihc definitions of ~hc A1 >A, it would sccn~ clear thaw an individual with diabetes would 
be considcrccl to 11;rvc a clis3lAity. This is not the case, 

111 1999, 111c United Stcztes S~rprcme Court issued two landlmrk rulings as to whz\t 
corrstitutecl a disability. S~llton v. IJllitcg! Airlines, 527 U.S. 471 (1999), was L\ cast -.>a 
brought by 811 individual who clain& that she was discrinlinakd against by U&d 
A jl-]irxs in lhc hiring process bcca~c of her clisability. Sutton was q~&ing for a pilot’s 
posilion, and had u~yc(mccted vision of 20/200 in one eye, and 201400 in the other. 
LJnitcd’s rcyuircmnlI was that a pilot have mcorrected vision of 20/l 00 or beWr in each 
cyc’, ‘l’he Court did not qpW2 will1 Sutton’s contenlion that her irnpairmcnt was 
substtiniial bccilusc her vision could bc corrcctcd to 2O/ZO, CVCII tl-tcrugh the airline’s 
tcquiremcnt w;1s for uncorrected vision. 

Thcrcfore, at lcas~ in the eyes oflhe U.S. Supreme Court, diabetes is not a 
covered condition under the ADA. The rationale for this is 1ha.t because diActcs can bc 
cc~nkollcd through mcdicaGan and/or diet, dialxtcs does not Ml under 111c definition of a 
disability as rcquirdd by Ihe AWL 

!&and, ~11~ N&I requires that the individuL\l with a disability bc able to perform 
the essential functions of njob, &her with or withouk rcason&lc acconnnodalions. 
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Finally, the ADA contains a “direct threat” provision. This provision basically 
Stntcs that an individual can have his/her disability considcrcd if that disability would 
dircc[ly ttmxjtcn the health and/or the sdkly of workers in Ihc workplace, MZUYI~IJI~ 
contends that the driving puHic wollld bc pelt at risk should diabetics be ~llowd ~CI 
opcratc CMVs. One cm assutw that the rationale is that Maryland comic& the stat& 
rutitways to bc the “workplace” of d rivers who operate CM&, 

VI. Conclusion 

It is abundanily clear thrr t illsuiin dependent individuals WIIO have control of their 
ciisonsc cw oycrutc C’MVs safely on 1h0 mtion’s highways. Studies ~NC proven that 
diabetics have a similar, i I%ot IOWCT, rule of highway accidents as do non-diabetic 
drivers. Ma-ylaud’s decision to discontinue their CDL, waiver progrm is facially 
cliscril~Gna\ory, and diabe\ic.s: have no way to redress this discrimination. Individuals with 
potentially n~orc serious ccmditions UC pemitted to operate CMVs without the 
mlrictions $accd upon diabctid 

Adoption of the FMCSRs will permit insulin dependent diabetics to amtinue their 
gainf~ll mploymclzt m7d to provide for llzc support 0T Ihcir fiunilics. While this writer 
dots IICIL cliscmmt ~hc concerns of the Nate OS Maryland over the sal’ety of the driving 
ptlblic, they are doing so at the expense of diabetics who have, and wollld continue to 
have s& dtiving records, L)i;lbetics have an important intcrcsi in keeping their disease 
1111dcr como1 beyondjust the s&cty of the public, Without such control, the diabetic 
would not be able to provide for the wellbeing ofhim/hersclf or that of their fimlily. 
Tlxrcf~wc, iI js ol’ the uhmost importance that careful screening bc in place to insure thaw 
all who woul~I bc granlccl n waiver Imvc conh-ol of their diabetes. 
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