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BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON, D. C.

Joint Application of
UNI TED AIR LINES, INC
and

)
) Docket (OST-96-1116
DEUTSCHE LUFTHANSA, A G )

( LUFTHANSA GERVAN Al RLI NES) )

)
for approval of and Antitrust Immunity )
for an expanded alliance agreenent )
under 49 U . S.C. §s 41308 and 41309 )

COMMENTS OF THE
| NTERNATI ONAL Al R TRANSPORT ASSQOC!I ATI ON

| NTRODUCTI ON

The International Air Transport Association ("IATA"), a
trade association representing the world s schedul ed passenger
and cargo air carriers, and an active party in Docket 46928,
submts these coments in response to the above-captioned joint
application. In that application, the applicants have
voluntarily responded to a request for information previously
made by the Departnent in Oder 95-9-27 (Sept. 25, 1995) in the
context of another joint application, including the question

"rdliscuss Whet her and to what extent a grant of the application



woul d or should affect the joint applicants' participation in
| ATA, especially price coordination."

| ATA believes that the question raised by Oder 95-9-27 is
one of general significance. |n IATA’s view, the energence of
marketing alliances anong international air carriers is only one
el ement of the conpetitive and dynamc international air
transportation market in which |ATA tariff coordination plays its
legitimate role. |ATA Conferences do not provide a mechanism for
the formation or operation of such alliances nor, as the joint
applicants have pointed out, does the formation of such alliances
affect carrier interest in participating in IATA’s worKk.

Any attenpt to analyze the overall public interest
consequences of carrier alliances in the context of a single
application risks either unduly expanding that docket and
unfairly delaying its resolution or applying a far too narrow
perspective to an issue of global significance. Because the
Department has anot her docket, Docket 46928, in which all issues

relating to the approval and immunity of |ATA tariff coordination

= The joint applicants responded to the question as
fol | ows:

Carriers in alliances, both with and

W thout antitrust immunity, participate
in |ATA. To the extent that this
remai ns the case, and subject to review
in the event of a change in Departmenta
policy, a grant of this application
shoul d not affect the participation of
United and Lufthansa in |ATA

Joint Application at 41.



are presented, and where scores of parties throughout the world
are participating, principles of sound admnistration and
procedural due process clearly call for investigating any
possi bl e inpact of marketing alliances on tariff coordination in
that docket.?’ see generally 2 Davis, Admnistrative Law
Treatise (2d ed.) s§ 7:24-29 (Were "the | arger aspects" of a
program are at stake, an agency should use procedures suited to
establishing "a coherent program" rather than relying on

"piecenmeal actions.") Kent Farm Co. v. Hlls, 417 F. Supp. 297,

302 (D.D.C. 1976).%

2 On May 7, 1990, IATA filed in Docket 46928 a Part 303
application for the approval of revised Traffic Conference
Provi sions pursuant to §§ 412 and 414 of the Federal Aviation
Act, now codified at 49 U S.C. s§§ 41309 and 41308. By
Novenber 30, 1990, 26 carriers and carrier associations and 23
foreign governments and nultilateral organizations had filed
comments on IATA’s application addressing every aspect of the
Conference process and stressing its contribution to interline
service.

Thereafter, the Department continued to receive additiona
comments, "given the conplexity of [the] issues and their
I nportance to carriers and governnents around the world. . .."
Order 92-8-9 (Aug. 4, 1992), at 4. The DOT then established a
final comment date of Cctober 9, 1992, by which date the record
contained comments from nultilateral organizations representinﬂ
102 nations and separate comments from 31 nations. Although the
Department has issued no further Orders in Docket 46928, there is
no apparent barrier to reopening the coment period to examne in
further detail the inpact of marketing alliances on the |ATA
Conference function.

3/ Gven a proper forum |ATA believes that the Departnent
will be shown that marketing alliances create, if anything, a
greater need for | ATA tariff coordination's interlining function
Passengers, shippers and non-alliance carriers nust continue to
have access to the interline system to maximze conpetition and
the operations of alliance carriers should not be excluded from
that system See, infra pp. 5-6.



Thus, |ATA respectfully requests that the Departnent refrain
from considering in this docket any issues relating to continued
participation by alliance carriers in | ATA tariff coordination

and resolve those issues in Docket 46928.

1. CONSI DERATI ON OF CONTI NUED ALLI ED CARRI ER PARTI Cl PATI ON
IN | ATA TRAFFI C CONFERENCES IN TH S PROCEEDI NG WOULD
BE UNFAIR TO | ATA, 1 TS MEMBERS AND THEI R GOVERNMENTS

Consi deration of the allied carriers' continued right to
participate in |ATA Traffic Conferences in this proceeding would
deprive all participants in Docket 46928, including numerous
foreign air carriers and governnments, of their right to protect
their interests in tariff coordination. The inpact of carrier
comrercial alliances on the I ATA Traffic Conferences is a broad
econom ¢ and political issue that will be addressed in that
docket. It should not be taken up pieceneal in response to
specific carrier applications.

In the | ATA proceeding, the Departnent has long since
recogni zed the "the inportance of a well-devel oped record on
whi ch to base a decision, including an understanding of ongoing
econom ¢ and regul atory devel opnents in Europe and el sewhere.""'
Accordingly, it has exercised considerable discretion under Part
303 to solicit the participation of foreign governnents and
I ntergovernmental organizations in cooperation with the State

Department, and has received the views of nmany foreign air

&/ Order 92-8-9 (Aug. 4, 1992), at 4.



carriers and air carrier organizations. It goes w thout saying
that all these participants have a clear expectation that their
interests regarding continued approval and immunity for the |ATA
Traffic Conferences will be adjudicated in that proceeding.

The record in Docket 46928 is substantially conplete. The
kinds of issues raised by carrier comrercial alliances are no
different fromthose that have al ready been briefed.¥
Neverthel ess, that docket can be used to solicit such additiona
comrents as the Departnent may deem appropriate.

I n Docket 46928, |ATA has denonstrated that tariff
coordination provides a unique multilateral opportunity for
smal l er country carriers and new entrant carriers to achieve and
maintain interline status for their services, thus enabling them
to conpete against the direct services of |arger, better-
established carriers on a joint-carrier basis. |ATA believes
that the essential role of tariff coordination in |owering the
barriers to entry and facilitating joint-carrier conpetition are
of substantial benefit to the travelling public in terns of
service options and to small nations (many of which have only
recently achieved statehood) seeking to establish national flag

carriers. IATA’s position has been universally supported by

&/ | ATA specifically addressed the inpact of carrier
comrercial alliances on the Conferences and tariff coordination
at pages 31-34 of its Qctober 19, 1992 response to comments
submtted by the Departnent of Justice.



foreign carriers, foreign governnents and multilatera
organi zations of carriers and states.

| ATA perceives nothing in the nature of the comercia
alliances, such as the one being put forward here, which detracts
from the continued need for tariff coordination to nake
international interline conpetition feasible and to assist new
entry into the marketplace by smaller foreign carriers. If
anything, the devel opnent of closely-integrated narketing
alliances would seem to underscore the inportance of the
Conferences in maintaining the pro-conpetitive interline system
particularly for the dozens of existing carriers and new entrants
that are not part of such alliances. Accordingly, any action
taken in this docket to deny such carriers interline access
t hrough the Conference mechani sm would be unfair and cannot be
reconciled with the Department's obligation to engage in orderly
deci sionmaking.  Consideration of this question properly resides
i n Docket 46928.

[11. CONCLUSI ON

For the reasons stated above, |ATA respectfully requests
that the Departnent refrain from considering in this docket the
question whether approval of the application should affect the

right of the applicant carriers to participate in [ATA tariff



coor di nati on.

together with the broader

Apri |

3,

1996

question should be addressed, if necessary,

I ssues in Docket 46928.

R tfully submitted,
« f , //
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