BEFORE THE 96HAR 1] PH L: 0

M//¢ OR TE@A fNTﬁ?C L‘@"LQT:GH
or ‘

DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON, D. C.

Joint Application of

UNI TED AR LINES, |NC.

Docket OST-96-1116 - 5
and

DEUTSCHE LUFTHANSA, A G
( LUFTHANSA GERMAN Al RLI NES)

under 49 USC 41308 and 41309 for approval
of and antitrust inmunity for an expanded
al i ance agreenent

i N . - )

MOTI ON OF DEUTSCHE LUFTHANSA, A. G (LUFTHANSA GERVAN Al RLI NES)
TO WTHHOLD FROM PUBLI C DI SCLOSURE AND TO LIMT ACCESS TO
COUNSEL AND QUTSI DE EXPERTS

Communi cations with respect to this document should be sent to:

WOLFGANG SACHER

General Counsel

DEUTSCHE LUFTHANSA, A G
Fl ughafen Frankfurt

D- 60549 Frankfurt/Min
Ger many

(011) 49-69-696- 2352

JAMES S. CAMPBELL

KARAN K. BHATI A

W LMER, CUTLER & PI CKERI NG
2445 M Street, N W

Washi ngton, D.C.  20037-1420
(202) 663-6000

Counsel for
DEUTSCHE LUFTHANSA, A G

DATED.  March 11, 1996



BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
VASH NGTON, D. C

Joint Application of

UNI TED Al R LINES, |NC.

Docket OST-96-1116
and

DEUTSCHE LUFTHANSA, A. G
( LUFTHANSA GERMAN Al RLI NES)

under 49 USC 41308 and 41309 for approval
of and antitrust imunity for an expanded
al l'iance agreenent

MOTI ON OF DEUTSCHE LUFTHANSA, A.G. (LUFTHANSA GERVAN Al RLI NES)
TO W THHOLD FROM PUBLI C DI SCLOSURE AND TO LIMT ACCESS TO
COUNSEL AND QUTSI DE EXPERTS

In order to enable the Departnent to act expeditiously
on their Joint Application filed in this docket on February 29,
1996, Deutsche Lufthansa A G ("Lufthansa") and United Air Lines
("United") have volunteered certain information identical in
nature to that sought by the Departnent from other applicants for
antitrust immnity. gee Order 95-9-27 (information requests to
Delta et _al.). Lufthansa and United have already provided sone
of this information, in the form of interrogatory responses, in
the Joint Application. gee Joint App. at 37-46.

Lufthansa is herewith providing the remainder of the

materials sought." These remaining materials are responsive to

¥ Lufthansa is submtting herewith six (6) copies of
these materials, under seal, to the Departnent's Docket Section.



the Infornmational Items 1, 2, and 7, set forth in Order 95-9-27.
They have been produced by Lufthansa headquarters in coordination
with attorneys from the undersigned law firm and consist of:

° Luf t hansa corporate documents (in English or wth
English translations) dated within the last two years
that address conpetition in the U S. -CGermany market;

Luft hansa studies, surveys, analyses and reports (in
English or with English translations) dated within the
| ast two years, which were prepared by or for any
officer(s) or director(s% (or individual (s) exercising
simlar functions) for the purpose of evaluating or
anal yzing the proposed enhanced alliance with respect
to market shares, conpetition, conpetitors, markets,
potential for traffic growh or expansion into
geographic nmarkets, and indicate (I1f not contained in
the document itself) the date of preparation, the nane
and title of each individual who prepared each such
docunent; and

08D traffic for the nost recent 12-month period

avail able for Lufthansa's top 100 narkets with a U'S

gateway as origin or destination

These materials are proprietary and highly comrercially
sensitive. The Departnent should accord them the degree of
confidentiality that it has accorded simlar docunents filed by
other recent applicants for antitrust imunity. Accordingly,
Luf ht ansa nmoves that (1) these naterials should be withheld from
public disclosure, pursuant to 14 C.F.R Section 302.39 ("Rule
39m) and 49 U S.C. § 40115, and (2) access to them should be

limted to counsel and outside experts for interested parties who

have filed confidentiality affidavits in this docket.

I'n support of this notion, Lufthansa states as follows:



1. Pursuant to 49 U S.C. § 40115(a) (2) (B), the
Secretary of Transportation nay order that information filed with
the Department be wthheld from public disclosure if such
di scl osure would have an adverse effect on the conpetitive
position of an air carrier in foreign air transportation. Ryle
39, which inplenments Section 40115, requires that any notion to
withhold information from public disclosure include: (i) g
description of the information sought to be wthheld, sufficient
for identification of the same; (ii) a statement explaining how
and why the information falls within the exenptions from the
Freedom of Information Act (5 U S.C. 552(b)(1-9)); and (iii) a
statement explaining how and why public disclosure of the
information would adversely affect the interests of the objecting

persons and is not required in the public interest.

2. The information sought to be w thheld from public
di scl osure consists of the materials submtted herewith, jn six

copies, as indicated in note 1, supra.

3. These materials fall within Exenptions 3 and 4 of

the Freedom of Information Act, 5 U.S.C. §§ 552(b) (3), (b) (4).

(a) Exenption 3 protects from disclosure
information specifically protected by another federal statute,
including 49 U S C § 40115. gee British airports Authority v.
caB, 531 F. Supp. 408, 414 (D.D.C. 1982). As described above,
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Section 40115 allows for wthholding of information that would
adversely affect an air carrier's conpetitive position in foreign
air transportation if released. The materials at issue here
clearly satisfy this standard. They contain extremely sensitive
information, including evaluations of Lufthansa's conpetitive
positions and its global strategic plans. None of these
materials has been publicly released. This information could be
used by Lufthansa's conpetitors to their strategic advantage, and
Lufthansa's disadvantage, in making pricing, capacity, yield

managenent, and strategic planning decisions.

(b) Exenption 4 protects from disclosure
information that is »(1) commercial or financial, (2) obtained
from a person outside the government, and (3) privileged or
confidential ." @Qulf & Western Industries. Inc. v. United States,

615F.2d 527, 529 (D.C. Gir. 1979) (citations onmitted). Al the

materials at issue here satisfy this standard. Al are
comrercial or financial in nature, have been obtained from a
person outside the government, and are privileged and
confidential. Disclosure of these materials would "cause
substantial harmto the conpetitive position of" Lufthansa and
"inmpair the CGovernment's ability to obtain necessary informtion

in the future." \Washington Post Co. v. HHS, 690 F.2d 252, 268

(D.c. Gir. 1982) (defining the standard for determ ning whether a

docurment is privileged and confidential).



4. Access to the materials should be limted to
counsel and outside experts of interested parties who have
submtted affidavits stating that the infornmation wll be used
only for the purposes of this proceeding and will not be
di scl osed to anyone other than counsel or outside experts who
have filed a simlar affidavit. The Department has recently
accorded such protection to docunments and data filed in response
to identical information requests by the other carriers in
simlar proceedings. gee Order 95-11-5 (application of Delta Air

Lines et _al. for antitrust inmmnity); Order 96-1-6, at 3

(application of Anerican Airlines and Canadian International for
antitrust immunity). As in the Delta and Anerican applications,
these heightened confidentiality measures are warranted by the

highly comercially sensitive nature of the nmaterials.

Respectful ly submtted,
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Counsel for
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CERTIFICATE OF SERVICE

| hereby certify that | have this date served a copy of
the foregoing Mtion of Deutsche Lufthansa, A G (Lufthansa
German Airlines) to Wthhold from Public Disclosure and to Limt
Access to Counsel and Qutside Experts on all persons listed on
the service list below by causing a copy to be sent via first

class mail, unless otherw se indicated.

L

Karan Bhatia

Dated: March 11, 1996
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