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U S. DEPARTMENT OF TRANSPORTATI ON
Washington, D.C

International Air Transport

)
Association: Agreenent Relating ) Docket 49152
to Liability Limtations of the )
War saw Convention )

REQUEST FOR EXTENSI ON OF DI SCUSSI ON AUTHORI TY
W TH ANTI TRUST | MMUNI TY, MODI FI CATI ON OF CONDI TI ONS AND
SHORTENED ANSWER PERI CD

The International Air Transport Association (IATA) hereby requests
that Order 95-7-15 be nodified: (1) to extend the deadline in
ordering paragraph 1, until April 1, 1996; and (2) to clarify that
the obligation inposed on U S. carrier representatives by ordering
paragraph 3(d) runs directly to those representatives and is not a
condition subsequent to the immunity of any discussion. | ATA
further requests that the answer period under 14 C.F.R 5303.42 be
shortened from 21 to five days.
1. By Order 95-7-15, issued July 12, 1995, the Departnent of
Transportation granted IATA’s June 26, 1995 request for
i mmuni zed di scussi on authority "directed toward producing
an acceptable passenger liability reginme under the Warsaw
Convention." The Departnent al so exenpted di scussion

participants fromthe operation of the antitrust |aws
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pursuant to 49 U S.C. §41309. Discussion authority was
granted through Decenber 31, 1995.

2. Pursuant to Order 95-7-15, |ATA convened W rking G oups
of the Airline Liability Conference (ALC) which had been
hel d June 19 - 23, 1995 in Wshington, D.C. pursuant to
Order 95-2-44 which was the predecessor of Oder 95-7-15.
The | ATA Secretariat, taking account of the results of
the ALC and the Working G oups, then prepared a draft
intercarrier agreement on passenger liability.

3. The draft agreenent, in the format of an "unbrella
accord", was designed to provide a flexible, appropriate
and effective neans to secure full recoverable
conpensatory danmages and was submtted to the |ATA Annual
General Meeting (AGVM in Kuala Lunpur on Cctober 30,
1995. The AGM by Resol ution, wunani mously endorsed the
draft agreenment and called upon | ATA Menber airlines to
sign it as soon as possible. The agreenent, now
denom nated the I ATA Intercarrier Agreement (I1A), was
opened for signature on Cctober 31, 1995 and to date has
been signed by nore than 20 airlines fromall areas of
the world. The Il A and the final Resolution of the AGM
were provided to DOT by | ATA on November 27, 1995.
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4. The "umbrella" agreenent which constitutes the I1Ais
intended to permt signatory airlines to enploy a variety
of inplenenting actions conpatible with their interests
and those of their respective governnments throughout the
world. However, the II1A requires each signatory carrier
"[t)o take action to waive the limtations of liability
on recoverable conpensatory danmages in Article 22
paragraph 1 of the Warsaw Convention" so that the
Article 22 paragraph 1 limtation would not preclude
recoverabl e conpensatory danages from bei ng "determ ned
and awarded by reference to the law of the domcile of
t he passenger.” It was noted at the AGM and prior
di scussions, that a conplete waiver of Article 22
paragraph 1 limtations would satisfy this objective by
renoving any limtation on the ability of courts to
determne and award damages under the law of the domcile
or any other applicable choice of law. |IlA paragraph 1.
The Il A also required each signatory carrier "[t]o
encourage other airlines involved in the international
carriage of passengers to apply the terns of this
Agreenent to such carriage." | I A paragraph 4. | ATA
notes that the DOT has recogni zed "that | ATA has made

remar kabl e progress toward achieving a liability system
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that will benefit passengers and carriers alike by
removing artificial liability limtations which have been
a constant source of [litigation and have deprived
international airline passengers of full recoveries for
their proven danmages": Oder 95-12-14, page 3.

5. The | ATA Secretariat, taking into account advice from
menbers of IATA’s Legal Advisory G oup, has been giving
consideration to the best neans of securing approval of
the Il A by governments, including the Government of the
United States. Recognizing the interest of the DOT in an
adequat e response to the guidelines it had set out in
Order 95-2-44 and the interest of sonme | ATA Menber
carriers in harmonizing their inplenentation of the Il A
before filing inplenenting tariffs, |ATA believes that
further discussion anong airlines participating in the
Airline Liability Conference would be appropriate.
Those discussions, to be held on an accel erated basis,
woul d consider: whether there is a need for a specific
intercarrier agreenent on inplenmentation relating to the
application of the IlA on US. routes and el sewhere;
whether there is a sufficient consensus to develop a
uniform inplementing agreenment on any routes; the

possible terns of an inplenenting agreenent; and how
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consi deration of such an intercarrier agreenent, whether
universal or involving only a voluntary group of
carriers, should relate to efforts to seek approval of
the I A 1ATA thus believes an extension of the current
deadline in Oder 95-7-15 until April 1, 1996 is
necessary to conduct these discussions.' Such an
extension is clearly in the public interest.

6. | ATA is aware of the discussion authority conferred on
| ATA sua sponte by Order 95-12-14. However, taking into
account the Decenber 31, 1995 expiration date of the
inmmunity granted in Oder 95-7-15 and the Departnent's
observation in Oder 95-12-14, page 3, the I ATA had "not
yet" requested continued inmmnity, IATAis asking for a
90 day extension of the authority granted in Order 95-7-
15, Also, Oder 95-12-14, refers only to discussions "to
devel op an intercarrier agreenment for inplenentation of

the I ATA Intercarrier Agreenent” and presupposes "the

1

The Air Transport Association of America (ATA) has
indicated that this application does not represent the views of
U.S. carriers and that, as reflected in the ATA Application dated
Novenber 22, 1995 in Docket OST-95-860, U. S. carriers strongly
support the continuation of intercarrier discussions under either
| ATA or ATA auspices. Specifically, US. carriers oppose the
request for suspension of Oder 95-12-14. Nevertheless, for
reasons set forth in paragraphs 6 and 7 infra, |ATA nenbers
believe that the immunity requested is essential to the
continuation of the broad-based intercarrier discussions desired
by US. and non-US. carriers alike.
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necessity for a uniform standard of liability applicable
to and fromthe United States" under "a single liability
regine." Oder 95-12-14 paragraph 1, page 3. A nunber
of carriers participating in the ALC have, however, not
yet concluded that a universal inplenenting agreenment is
necessary or desirable for any routes, including routes
to and fromthe United States. Thus, |ATA believes that
the immunity of Oder 95-7-15, covering all matters
“directed toward producing an acceptabl e passenger
liability regime under the Warsaw Convention," nust be
extended so that the questions predicate to the scope of
Order 95-12-14 inmunity can be fully and fairly evaluated
by the relevant international airline community. In that
connection, |ATA believes that the effectiveness of O der
95-12-14 and consideration of related i munities sought
by Al TAL, the OAA the AEA and | ACA should be tenporarily
suspended for the period of exenpted di scussions under
Order 95-7-15.

1. | ATA further notes that ordering paragraph 3(d) of O der
95-7-15 inposes a reporting requirenment on U S. carrier
representatives but makes satisfaction of that reporting
requirement a "restriction", or condition subsequent, on

the immunity conferred by the Oder. In granting O der
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95-7-15, the DOT explained that it would "require that a
U S carrier be included in all working groups, drafting
sessions, or other discussions, and be authorized to
report fully on the progress of such discussion...", p. 3
(emphasis added). By contrast, the DOT stated that it
woul d "anticipate that the U S. carriers will so report.”
Id. To inplement this formulation, which |ATA accepts,
ordering paragraph 3(d) should be anended to read:
(revisions underlined)
"(d) The U.S. carrier representatives attending all such
di scussion shall be authorized to report fully and

continually [....] and shall be authorized to

submt all drafts [....]1"
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8. Because | ATA intends to go forward pronptly, and because

of the need to sustain the nomentumthe |1 A has achi eved
at the AGM | ATA requests that the period for coment

under 14 C.F.R §303.42 be shortened to five days.

WHEREFORE, | ATA requests that the relief sought above be

grant ed.
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Varren L. Dean
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6000 New Hanpshire Avenue, N W
Suite 1000

Washington, D.C. 20037

Fax: 202/944-3000

M. Janes Tarrant

Deputy Assistant Secretary for
Transportation Affairs

Departnment of State

2201 C Street, NW

Washington, D.C. 20520

202/647-4045

Fax: 202/647-8628

M. Robert Fones

Chi ef, Transportation, Energy
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Antitrust Division

Department of Justice

555 Fourth Street, N W

Washi ngton, D.C 20001

202/307-6349

Fax: 202/307-2784

M. Gary Allen

Chief, Gvil Dvision
Departnent of Justice
555 Fourth Street, N W
Washington, D.C. 20001
202/616-4000

Fax: 202/616-4002

M. Donald H Horn
Assi stant General Counsel

for International Law, OST/C 20
Departnent of Transportation
Washington, D.C. 20950
202/366-5621
Fax: 202/366-9188

Ms. Anne McNamara
Senior Vice President &
General Counsel
American Airlines, Inc.
P.O Box 619616, Ml Drop 5618
DFW A rport, TX 75261-9616
817/967-1400
Fax: 817/967-2501

M. Gerry Mayo
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13 Stillhouse Road
Atlanta, Georgia 30339
404/952-6173
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M. Hans Ephrai nson- Abt
The Anerican Associ ation for
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P. 0. Box 8189
New York, New York 10116-8189

201/825-1124
Fax: 201/652-4436
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General Secretary o
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6 Lovat Lane
London Ec3R 8DT Engl and
Fax: 011-44-171-929-3534

M. Robert D. Papkin

M. Edward W Sauer
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