ﬂ Order S5-12-1L
< UNI TED STATES OF ANMERI CA
DEPARTMENT OF TRANSPORTATI ON
OFFI CE OF THE SECRETARY
WASHI NGTON, D. C.

SERVED DEC 1 1 1995

| ssued by the Departnent of Transportation
on the 11th day of Decenber, 1995

Air Transport Association of America

Docket OST-95-860 - £~
AGREEMENT RELATING TO LIABILITY

LIMITATIONS OF THE WARSAW CONVENTION

International Air Transport Association

AGREEMENT RELATING TO LIABILITY Docket OST-95-232 - 7/ 3

49152)
LIMITATIONS OF THE WARSAW CONVENTION

ORDER GRANTING CONTINUED DISCUSSION AUTHORITY

By Orders 95-2-44, and 95-7-15, Docket OST 95-232 (49152),
the Departnent granted and extended discussion authority
and antitrust immnity to | ATA for the purpose of reaching
an Agreement anong carriers to waive the liability limts
of the Warsaw Convention. Oder 95-2-44 set forth
guidelines as to the expectations of the Departnment on the
nature of passenger liability coverage which should be
effected by the Agreement.! ~Order 95-7-15 incorporated the
same guidelines. The discussion authority expires on
Decenber 31, 1995.

As a result of the IATA discussions, an Agreenent was
unani mously endorsed at the |IATA Annual General Meeting in

1 Order 95-2-44, at p. 3.



Kual a Lunpur on Cctober 31, 1995, which requires signatory
carriers to take action, by Novenber 1, 1996, to waive the
Convention's limtation of passenger liability, "so that
recoverabl e conpensatory damages may be determ ned and
awarded by reference to the law of the domcile of the
passenger,” and to encourage other carriers to do the
same.? The Agreement |eaves the technical details of

i nplenentation to the carriers, subject to requirenments of
their Covernments in connection with approval of the
Agreenent and other inplenenting Agreenents.

On November 22, 1995, the Air Transport Association of
Anerica (ATA) filed an application for further discussion
authority and antitrust immnity to develop a uniform
intercarrier agreement for carriers to use in inplenmenting
the October 31 IATA Intercarrier Agreenment (IIa) for
services affecting the United States. The intercarrier

di scussions w || consider possible amendnents to, or

repl acenents for, the 1966 Mntreal Intercarrier Agreenent
(CAB 18900). ATA also requests explicit authority to
include foreign air carriers and other air carriers that
are not nembers of the ATA in the discussions, and that
they be granted antitrust inmmunity as well.’ It also
requests clarification that discussions can proceed under
ei ther ATA or |ATA auspices.

An answer to ATA’'s application was filed by the Association
of European Airlines (AEA). AEA supports ATA’s application
provided that the Departnent grants approval and immnity
for simlar discussions for AEA and other internationa
airline organizations, if they so request.

W have decided to grant ATA’'s petition for continued
di scussion authority and antitrust immunity.’

2 | ATA has provided the Department with copies of the final resolution
and the Intercarrier Agreement in a letter dated Novenber 27, 1995.

® ATA suggests that the same conditions adopted in Oder 95-7-15 be
continued, nodified only to permt ATA, in lieu of, or in addition to,
| ATA, to sponsor the discussions.

Y AEA has applied for discussion authority and imunity in Docket 0ST-
95-860. The Asociacion International de Transporte Aereo
Latinoanericano (AITAL), the Oient Airlines Association (CAA) and the
International Air Carrier Association (IACA) have applied for

di scussion authority and immnity in Dockets OST-95-887, OST-95-888

and OST-95-912, respectively. ATA filed an answer to t hese
applications.

5> As ATA suggests, Wwe will incorporate the same conditions attached to

Order 95-7-15, but with authority for ATA, | ATA, or both, to sponsor
t he discussions.



We agree wth ata that a further inplenenting Agreenent
applicable for transportation with an origin or destination
in the United States will be necessary to build on the
progress achieved to date in the A W believe that |ATA
has made remarkabl e progress toward achieving a liability
systemthat wll benefit passengers and carriers alike by
renoving artificial liability Iimtations which have been a
constant source of litigation, and have deprived
International airline passengers of full recoveries for
their proven danages.

Neverthel ess, the details of inplenentation of the
Agreenent must still be worked out. [If incessant

litigation is to be avoided, and passengers are to be
granted full recoveries under a sinplified liability

regime, in accordance with the objectives of the IlA it

w |l be necessary to ensure that a single liability regine
whi ch adequately neets the Departnent's Quidelines be in
effect for all passengers on flights to and from the United
States, and hopefully for nost flights throughout the

wor | d.

We had anticipated that |ATA would continue sponsoring

di scussions leading to this objective, and for that reason
we are granting ATA’s request that our immunity order
extend to | ATA, as well as Ata. Certainly discussions
under | ATA auspices woul d best enhance the |ikelihood of
achieving the common goal of a uniformworld-wide liability
systemthat is fair to all international passengers, and it
Is our strong preference that inplenmentation discussions
continue under |ATA auspices. However, |ATA has not yet
requested continued immunity, and we believe that the
necessity for a uniform standard of liability applicable to
and fromthe United States requires that ATA be given

I ndependent di scussion authority and immunity, so as to
enable it to fulfill a sponsorship role with respect to
operations to and fromthe United States, if, for whatever
reason, |ATA should be unable or unwilling to assune, or to
acconpli sh, that requirement.®

® Under the auspices of the immunity granted in Oder 95-7-15, ATA has
held neetings of its Law Council, and snaller nore infornmal

di scussions and drafting groups anobng its menbers, some of whom are
also members of the | ATA LAG Wrking Goup, to consider proposals for
implementing the I1A that might be acceptable to U S. authorities.

The Department considers that these discussions are in the public
interest and should continue.



Regardl ess of sponsorship of the discussions, we expect
that U.S. and foreign carriers fromall parts of the world

will work together to develop a regine that conforns to the
Department's gqui del i nes.

W reject AEA’s suggestion that our grant of immunity to
ATA necessarily requires grant of immunity to AEA and ot her
regional trade associations. Wile we have expressed a
strong preference for a worldw de uniform solution that

will satisfactorily nmeet DOT Cuidelines, under the auspices
of I ATA, our inmmediate concern is the question of the
liability regine that will be applicable on flights to and
fromthe United States. In this respect ATA’s Interests
are clearly distinct from those of other Regional Trade
Organi zations which nay have other solutions to be applied
between their territories and countries other than the
United States. W will therefore separately consider the
questions of imunity for other Regional Trade

Organi zations in the Dockets where their applications are
pending.’

We therefore find that the discussion authority granted
here is necessary to neet a serious transportation need and
will provide inportant public benefits which cannot be net
by reasonably available and materially |ess anticonpetitive
al ternatives. Since inplementation of the discussion
authority and Agreenments will be dependent on the %rant of
antitrust inmunity, we also find that grant of suc

imunity nmeets the standards of the Act, and will be in the
public interest. As ATA requests, our discussion

authority, and the antitrust imunity granted by this

Oder, wll extend to all carriers participating in the

di scussions or approved agreenents, regardless of whether
they are menbers of | ATA or ATA.

Ve will reserve the right to nodify this order, and its
conditions, at any time as nmay be required in the public
i nterest.

ACCORDI NGELY:

1.  The Departnent approves, under section 41308 of Title
49 of the United States Code, until November 1, 1996, the
request filed by ATA in this Docket OST-95-860 for
continued discussion authority for itself and IATA to
develop an intercarrier agreement for inplenentation of the

7 See Note 4, supra.



| ATA Intercarrier Agreement in a manner which adequately
neets the Department's guidelines as specified in Oder
95-2-44, and to encourage W despread adherence to the
respective Agreenments, subject to the restrictions listed
bel ow;

2.  The Departnent exenpts |ATA, ATA and any other persons
participating in the discussions approved by this order
from the operation of the antitrust [aws under section
41309 of Title 49 of the United States Code;

3. The Departnent's approval is subject to the follow ng
condi tions:

(a) Advance notice of any neeting for discussions
covered by this order shall be given to all - U.S. carriers

participating in the neeting, and the US. Departnents of
Transportation, State and Justice;

(b) Representatives of the entities listed in

subpar agraph (a) above shall be permtted to attend al
meetings authorized by this order:

(c) AUS. air carrier representative shall be in
attendance at all meetings, discussions, working groups,
drafting groups, or other discussions covered by this
order, to the extent that the discussions nay have any

bearing on matters within the scope of the Cuidelines set
forth in Order 95-2-44;

(d) A US. carrier representative attending all such
di scussions shall report fully and continually to the
Depart ment on the substance, nhature and progress of such
di scussi ons, by telephone or otherwise, within 24 hours
after any such discussion, and shall submt all drafts,

wor ki ng papers or other docunentation to the Department by
facsimle, or otherw se;

(e) | ATA or ATA shall file within 14 days with the
Departnent a report of each neeting, discussion, working
group or drafting session held, including inter alia the
date, place, attendance, a copy of any information
submtted to the nmeeting or other discussion by any
participant, and a sumary of the discussions, any drafts

or prelimnary drafts prepared, and any proposed
agreenents;



(f) Any agreenent reached nust be submtted to the

Department for approval and nust be approved before its
I npl enent ati on;

(g) Attendees at such neetings nust not discuss
rates, fares or capacity, except to the extent necessary to
di scuss ticket price additions reflecting the cost of any
passenger conpensation plan;

(h) This order may be anended, revoked or further
conditioned, at any tine, wthout a hearing, as the
Department may find to be consistent with the public
Interest; and

(i) The Department retains jurisdiction over the
di scussions to take such further action at any tine,
without a hearing, as it may deem appropriate; and

5 We will serve a copy of this order on all parties in

the above-titled dockets, and on the Departnments of State
and Justi ce.

By:

MARK L. GERCH CK
Acting Assistant Secretary for
Aviation and International Affairs

( SEAL)



