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RI’: 49 CFK Part 10, Ptocedurcs  for Transportation Workplace Drug and Alcohol Testing
I?-ograTns [64 FID. REG. 690761

&hpart B--,hrdicipant  respu&ilities  d Suhpti O-Return to duty proccss and MCS of
Substmcc abruc Professionals

‘Cumplimcc  with 49 CFR Part 40k’rohibition  of Waivers of Liability

Subpart B, Sec. 40.11 and Subpart 0, Sec. 40.291

!~%Is; Service agent in implementing the SAP process should not be held  in writing as
Ihc only responsible party or cntjty  for DOT program compliance. Pati 40 places
[he cotltractual  agreement for program  compliance in Sec. 40.11 with  one party,
the service agent who is the only ~nlity  responsible in writing; in addition, Part 40
zwllities  all contractual indemnification  in Sec. 40.291,  placing all service  agents
petCcJ;rming  SAP functions at a heightcncd  liability risk for “aH” finctions and tasks
pcrf+ormcd  in the SAP process regardless oC what entity  was responsible  under
contract or otherwise  for ye&rming the SAP fi.mctions  or tasks. Sec. 40.291
~~~llifics  indemnification  bctwccn  service agents administering the SAP process.

&~ol~~mendaiion: Part 40 should permit mutual indemnifications in contractual
arrangements  f?~r  the diKering  service agents adrninistcring  the
vilfious  rL\nctions  ahd tasks in the SAP process--viewing
contractual tirtangenlcnts  as private business matters between
private p&cs. In addition, the employee and the employer  need  to
dcmonstrirte  in writing their responsibilities for DOT program
compliance  with the service agent(s).

T&QJIJJJ~~\/C  Vicw~mendatioq: Throughout Nl?RM’s  Part 40, there is no direct
stcltclncnt  thut explicitly states that employers must sign a contract nor employees  must
sign uNorl their commitment  in terms  of actions and choices to become program
con@iant,  Yes, responsibilities and instructions are listed clearly  for employers regarding
their  obligations  as pzu~ of program cr>mpliance,  t?~r example, in Subpart 0 [Questiorrs
40.2$5,40.287,40,25)5,40,303,40.305,40.309,40.311(h)]  and Subpart  B (Question
40.1 I), but neither Subpart 0 nor Subpart I3 state that the employer must also sign an
Bgreement  or sign a statkment  of program compliance as in paragraph d, directed to
en~ployers,  with the scrvicc  agent, As stated in Subpart 13 concerning the employor’s rofc,
questhn 40.11  page 69099,  (e) “Ifthcrc is not a written agreement, you must CIISUCC  that
the sta tetnent  in paragraph (cl)  of this section is stipulated  to in writing and signed by their
service  agent. . . (r) The statcmcnt  in pari\graph  (d) of this section shall be signed by the
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service  ngcnt  ,” In fact, pmagraph (d) only targets the service  agent whose  actions require
progr<un  compliance, stating:

[Name of smite agent] apees to provide alI services concerning drug and/or
&oh01  tests required by Department of Transportation regulations in fix11
compliance with the provisions of 49 CFR Part 40. Compliance with Part 40 is ti
mandatory tern] of this agreement. If the Department of Transportation
&crmines that mame of the service  agent]  is in noncompliance with Part  40 with
respect to DOT regulated drug and alcohol programs, this agrecmcnt  will be
terminated for cause  by the employer  unless the noncompliance is corrected.

lnhcrcnt  in NPRb$ Part 40 is a narrow ticus that program compliance relies on the actions
of the service agents-- with the presumption that employers in Sec. 40.11 (c), (d) are
seeking czgeemerlts  with scrvjce  agents and must be signing off on such agreements. In
reality,  the SAP service agent is the one, for the most part, initiating service  qgrments--
not the other  way around. Further, under the new regulations tnost  mploy~s will fllrd
that  implementing the SAP prows  is “risk-free”  because DOT clearly mandates in writing
kh;lt their service  agents make them program compliant, and this fact is adhered to by the
scrvil;e  agent in writing. In the interest  of maintaining a free marketplace and one free  of
presllmsd  guilt, it is important to bring this to the attention of DOT; DOT is intcrfcrinE
with private  contxactual  arrangements  with employers and establishing the perception that
service  agents, rather than employers or employees,  could  be the only entity at fault in the
SAP process. In n free society the expectation is th3t contractual business arrangements
will be the primary concern operating  between private business entities--who, in turn,
usually indemnify each other fiorn  the other’s distinct responsibilities given each parties
sphere  of control in the nature of the transaction, process, product or service  dclivcry,  etc.
The \lndel-standing  since the conception oCPart  40 is that the goal of all entities--
employee,  anploycr,  and scrvicc  agent(s)--involved in the SAP process has been “program
coq~liance” with the mandates of 49 WR Part 40.

OTpatiicular  concern  is NPKM’s  Sec. 40.291 (page 69126) that the SAP “must not ask or
rcquirc  an employee or employer to waive  liability with regard to negligence and/or
malpraclicc  related to avaluation, referral,  treatment, and follow-up evaluation proccsscs”
and further sl.ates  “nor  indemnifv  anv Ijerson  or WOUD
l.L!i!Z~l@&~.‘~ In fact, given  that the SAP process involves multiple scrvicc agents  in the
pc*rfim~a~rc~  oF iimctions  and suyportivc  tasks,  this statement nullifies all contractual
arrangcmcnts  for indemnification  between setice agents as well. To the vast majority of
prol’kssionals  in the SAP process, a waiver of liability, waiving a professional from having
t’o ptilGrm  good scrvicc,  is not a viable  implementation mechanism due to the practical
ihcl Ibat a proC&sional  has never bcon upheld in any U.S. court of Iaw for bad practice.
The term ‘he&en& is an open-ended concept suggesting unlimited interpretation due
to the NPKM's  stated inclusion of ncgligcncc  occurring for any entity or person in the
“SAI” process.” This section  broadly implies  that all ahd any setice agents involved in the
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SAP yr-occss  are culpable in the eTk@OyU?  and the employer failing to mktain DOT
c.ompliimce.  11 is undtxstandablc  that no professional should be allowed to waive the
qurtlity  oC his or her work; if this is the DOT intent it needs to bc &arly stated in Part 40
as such. Tn all Grness, what about the scrvicc  agent asking or requiring the employee
and ttrc employer  to maintain conditions as responsibilities  for program compliance  in their
ittlpIe~nerrtation  ofthc SAP process7  Within the SAP process, the SAP service agent(s)
should  be ~rllowcd  in a free society to indcmrrify  itself  against the organizational actions of
the crnployer  in conducting the SAP process, to be protected against the cmployce’s
choices and actions made during the SAP process  and be permitted to establish
intlemniticcrtion  for actions of other service agents paforming functions and supportive
tasks in the SAP process.

Without the quality control asurance  of indemnification  and given the precondition now
that only service agents need lo sign an “agreement” or “statement” attesting to the
commitment  of pagram  compliance,  the outcome for service agents becomes one  of
seriotis  concerrr.  With the NPRJM Part 40, employers, as well as employees, do not have
to CUWYI~~  in wr*tting to any fesponsibilities  under Part 40 regarding the SAP process. In
the real world, who dots IJOT bdievc will be held accountable for employee and
employer  actions when there is no explicit direction for the employee or the employer to
commit  in writing to appropliatc actions ? The NORM  places the service agent with the
only enforceable accountability far program compliance.

Ssrbpnr~  O--Heturn  to duty l~roccss rmd Role of Subtince Abuse Professionals
$ec.&L29l.

w: The term “malpractice” denotes that any irregularities or mistakes in the SAP
process  regardless of the source,  the content or its extent cannot be waived  and
that lhey have beer-r  prejudged by Part 40 as a source of litigation because they are
viewed  8s malpractice.

llQ!!QO~ll&tiQ9: The term “malpractice”  should be removed  from Part 40 and the
term “negligence” can be retained only if it can bc dctincd  in
specific terms, rather than leaving a vague, open-ended
interpretation  whcrc  any irregularity in the SAP process can be
deemed negligent on the part oCone  entity, the service agent, when
program noncompliance happens to occur.

.ff?u$.fl&G*ww : The following identifies a few instances of concern
when the employer and the employee arc not responsible parties fc>r  program compliance,
and rlegligence  is only  an issue of service agent accountability, What about the cmploycc
lying or distorting facts during initial evaluation about the incident and the substance abuse
issues  and tbcn being inappropriately placed in assistance on the basis of this lie or
distcrrtion?  What about the employee placing blame on the service agent for how his/her
cr~~ploycr  enacted  organizational policy concerning the SAP process? Mat about the
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cmplaycr  who chooses  to keep on the job an cmploycc  who has a verified positive alcohol
and/or  drug test results and refuses to remove the employee from the safety-scnsitivc
fixations?  What about the employcr  who tcrminatcs  all employees after  testing positive
and IICW-  talks to service agents regarding any SAJ? referrals and refuses to sign any type
of agreement, even Sec. 40.1 l(d); is this negligent for selvice  agents to implement such
SAP rcferrnls?  What about the employer who receives SAP documentation in a timely
mrulner  but creates no internal  system by which the SAP documentation is retained for
audit? What about the employer who tries to establish the conditions and the outcome  of
ihe SAP process md actually subverts the objective, appropriate implementation oFthe
SAP process? What  about the employee who intimidates  and behaves in an abusive
marrncr  toward service  agents while  thq are administering the SAP process? What about
the employer who chooses not to sign any type of an agreement  with a service  agent, but
then turns around and uses that service agent as its primary SAP referral service for an
employee  who requires  SAP service assistance?  What about the employer who does not
incorporate SAP recommendations into the return-to-work agreement or who dots not
implcrncut  return-to-work agreements  in any form as a matter of collective bargaining’?
The above only mentions a few ofthe irregularities occurring in the SAP process, who
would be negligent  in each of these situations if program noncompliance was the uutcorne
for the cmployce  or the employer? Clearly, under the broad itim oC“negligencc”  the
service agent(s)  providing SAP services could  be held liable for the misconduct,
misunderstandings and the overall  Jack of knowledge of either  party in the SAP process.
DOT will tind it hard pressed to find any SAP service agents willing to take on liability for
cmploycr  and cmploycc  misconduct, misunderstandings, and lack of knowledge.  The
NPRM IQ-t 40 should clearly &fine “‘negligence” in specific terms or omit it entirely as in
the ttsagc  of the tel-m  “malpractice.” ’ ’1 he term ‘Lmalpracticc”  prejudges all actions set
forth in the SAP process as a matter of litigation and should, without a doubt, be removed,
while tlrc tel*m  cc~~cgligcnca” can be defined  in specific terms (in Sec. 40.3)  such that a cIear
undt?rstantling  ofits contextual meaning and intent are understood through Part 40.
Otherwise,  all irregularities will be assigned fault under professional liability and will be
IveSulnccl  and acknowlcdgcd  in the realm  of scrvicc  agents  regardless of who instigated
the problem  or pertblmed  the action or the behavior,

Suhptirl O--Rctur-n-to-Duty  Process and Hole of Substance Abuse Yrofessionals  (SAPS)
Sec. 40.293 (b,3), fk40.301 (b,3),$ec. 40.311  (a)

Srr hpr rt Q--Rulesr and Responsibilitids  of Service Agents
Sex:. 30.353  (b)

ma: As part oFa legal contractual arrangement, the employer should be allowed to
delegate DER hnctions,  except fbr those akin to internal business practices like
hiring, firing, returning employees  to duties or removing a employee fi-on1  them,
etc. swh that a third party can be delegated intermediary SAP duties RS
trrtnsmitting  accurate SAP records in a timely  manner  to the cmploycr.
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~~~OLlx~~~i~ The word “directly” should be eliminated from  Sec. 40.293  @,3),
Sec., 40.30\ (b,3),  Sec. 40.3 11 (a) and new language should bc
gcnct-atcd  to allow for tither the service agent to act in the place of
the UFR by agreement or for the service  agent  to facilitate  the
timely  rctum  ofthe SAP’s written reports as a matter of quality
control assurance  to the cmploycr  as a matter of contractual
arrangements.

&u~~Qc~&~  of ~MQQ: Most of the SAP professional community
understands that ihis  NJWM stipulation derives from a previous intcrprctation  made  by
WI concerning the fact that the employer must receive SAP reports directly from the
SAP, However, much of the work in the SAP process is monitored and coordinated by
third party administrators which mGt.ain  program compliance and continuity throughout
lhe i~nplenlentaliorl  of each funcliorr  OF the SM process through a conlractual
wrimgcment. ‘This stipulation has proven to be problematic for many tird party
administrators--on the oncahand,  the se&c agent is responsible to the employer for
kgible,  accurate, and timely reporting by SAPS, and on the other-hand,  the seivicc  agent
canqol  provide the valuable quality controls (the check and balance on the deliveq  of
services)  on facilitating SAP documentation to the employer. In this particular instance,
third patlies  have all the responsibility under the agreement but no control over the
dclivcry  of’ the end-product.

It appears  that this pr&ous inlerptetation  originated with the DOT belief that third party
entities were cha~~ging  SAP tecommetrdations.  At that particular time as a historical
nccountin~, most of the third parties believed  they were  contractually the SAP of record,
and many were misunderslanding  their roles in the process. Given that years have past
sincx this interpretation, most third party administrators with an ounce  of common scnsc
kt~ow they arc third parties and are not the SAP ofrecord. At that particular point in time,
the interpretation helped greatly to establish roles and dispel misunderstandings.
I~owcver,  DW seems to forg& that the misunderstandings were well-intended, for the
nlost  part, at that time; third parties trying to enhance public safety  and do what they
thought was an appropriate job for t.heir  employers had not distinguished themselves
cmtmctually from the SAP af record. Clearly, the NPRM Part 40 states %o one”
(Question 40.297)  has the authority to change or mod@ SAP reports; so why does DOT
continue  to prohibit the intexmeditiy  role of the third party in facilitating the timely
transmission of accurate SAP reports to employers? Most, if not all, third party
adtnjnistrators  only seek to facilitate the SAP process for employers under contract rather
than to subvert  it,

With the sclvicc  qgcnt not being able to indemnify against actions of others and being the
only party responsible in writing under the regulations, the NPRM prohibits formally third
party erlljtics  liom CGtating the transmission of SAP documentation to the employer--
one ;nolx instance where negligcncc  could bo found by the employer or the employee if
t.he servicx  agent cannot exert  any quality control over this aspect of the SAP process.
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Itegulntory  hurlyses  and Notices
Pap 6909~-Additional Training Requirements

The wierstanc#ing  for  SAPS is that they can self&z-G@  through self-instruction orTssue:
attend  a training class every two years in order to certiq that they reviewed DOT
Part 40, updated Modal regulations for each Agency, and SAP procedural
guidelirres.  It is understood  that SAPS demonstrate they are qualified SAPS
through their  renewal of licensure  or certification through the expectalions  of their
group nlembership  as part of the SAP definition (Sec. 40.281 (a-e). As such, there
is an ongoing riced for a cogent,  organized computer web-site for SAPS to obtain
accurate updates on Part 40hdodal  regulations and SAP procedural guidelines.

~~~$.&gQQ; Rcqucst  for a centralized, DOT web-site for SAPS to obtain easily
the content package of self-instruction for the purpose of self-
ccrtificdon,

lQlmQ&ive.Vievv  of Recommendation: The proposed training requirements for SAPS as
well as MROs stem fair anti consistent  across the board. The self-administered training
concept ~rllows for the retention  of SAP’s in the field and treats them as profession&.
WopcMly,  ihis selficertilication  concept will serve the two-fold purpose of maintaining
ccqctetlt  professionals serving  the DOT purpose without diminishing the availability of
quWied SAP’s. However,  the content of the SAP training for self-certification  is suppose
to include  4 working  knowledge of the current Pout 40, the ‘Substance Abuse Professional
Proccdorc  Guidelines’, and the DOT agency regulations applicable to the employers for
whict~ lhe SAP evaluates cmployecs  (Subpart 0, question 40.281,  b). The easy access and
nvoilability  to this training information should be a direct concern of DOT. A strong
sllggeslion  is made that the DOT heed3 to arrange for one training web-site where  SAP
clinicians and other service agents car1  cqasily  obtain copies of the updated, cutrent
materials that are required  for self- review. An updating of the “date of modification” of
such trainkg materials requires  DOT attention,  Las well, so that  service agents are not
subject  to buying or obtain& “out-ofidate”  materials. For example, agency rules have
bee11  updated or modified more fiequcntty  than that of Part 40; having agency rules bc
part of this training web-site stllows  fix professionals to receive the current materials they
fire cxpocted  to review. Without such a centralized web-site for obtaining training
~~tcrials,  the DOT is setting up another expense for clinicians and other setvicc  agents  to
~WC lo purchase public information and may, in turn, be establishing one  more reason for
the ~~-~phyee  and the employer to chwge negligence on the part of the SAP or other
scrvicc  gynts,  if materials  reviewed a.re not current.
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Suhpnrt O--lkturn-to-duty process and role of Substance Abuse Professionals
See, 40.297

1~1~: Does  ‘ho one” include or exclude the original SAP who conducted the initial
~Mmtlent?

Given  the liability for program noncompliance, the desire is that the
original SAP learning of newly identified needs (while  the employee
is in treatment and failing at that level of care) would be able to
increase the initial assessment in order to facilitate the employee  in
successfully completing a program.

~~~~~~~~~cco~~rn~dati~ln: One area for clarification is requested from  DOT
rcgarUding  the SAP)s  initial assessment  recommendations. To the question 40.297 (page
69127),  wking whether or not if anyone has the authority to change a SAP’s initial
asscsstrrcn~  recommending  assistance,  the L)O’l’  needs  to specify  whether or not the
origjnal  SN’ evaluating  a case can modify the initial assessment recommendation. Under
inquiry is the language  in Part 40 of ‘510  one . . . has the authority...” which is seemingly
axcluding  everyone involved in the SAP process. Realizing  that public saftiy  is the
prirvlaly  objective, can Ihc SAP learning of newly identified client  needs  from the treatment
provider  incrcasc  the initial  assessment  recommendation? To provide  a context, the client
has cku-ilk3  new information of substance usage and needs to the trsatmemt  provider
nlldlur  the clicot  is demonstrating during program implementation (i.e. failing a clinical
drug lest) that a higher lcvcl of care would be required for program compliance;  the
following  is to be determirled: 1) Should the SAY allow the client to fail the initial
ass~ss~rm~l  recommendations  rcgardlcss  of newly  identified needs during trcatmcnt and
become  program noncompliant? “of’ 2) Should the SAP assess the new  infomlation  and
spccE@ cz maditication  to the initial asScssmcnt  cxpcctation  for the client? Simply, is Pati
40 exclqding  or including the original SAP in the terminology of ‘<no  one?”

SIW hprrt O--lRehrn-to-duty  Process and Role of S&stance  Abuse Professionals
see, Lico,299  a>

1~~9: There arc four exceptions  listed to the conflict of interest  prohibition against
runking  referrals to entities with which a SAP is financially associated. See. 40.299
(c,4)  seems  to allude to the previous understanding about rural, remote  areas
where  an cxccption  could be made concerning  this conflict of interest.

!+iwmrncr  .dti.Qa: The exception for rural, remote areas needs  to be clarified in
specific terms urrder Sec. 40.299,  for example where the only
qualified SAP for many miles works for the only  trealmerll  provicicr
in the arca. ‘I’hc term “hrral”  needs  to be defined in terms  of
accessibilily  and availability to SAP services.
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Subpwi 0--Hctwn-to-duty Process and Role of Substance Abuse Profession&
SQC. #.283 (I), 40.301 (b,3)

m: All operating administrations do not follow SAP procedures as described in Sec.
40.283 or Sec. 40.299, USCG dots not subscribe to the SAP process, and NRC,
if reciprocity  given, does  not  reeognizc  the full SAP process. Continuity and
consi.stency  of expectations for service agents are unclear.

R!!is?mdatim: Ametid  Subpart 0 to state the operating administrations which
adhere to these regulations  and those which have been given
exceptions to the regulations,  detailing those exceptions in kc SAP
process for those agewies.

Swhpwt 0-Wtrrru-to-Duty Process rend Role of Substance Abuse Professionals (SAPS)
Sec. 40,281,

&u~: There is a developing controversy about NCCA accreditation for professional
groups currently included in the definition for qualified SAPS.I .&&lJm- A clarification is needed  to demonstrate that all professional groups

currently included in the SAP definition arc not required to have
NCCA accreditation which is true of NAADAC  and TCRC..&@.gQm : Based on input from the SAP community, there is

some  confusion in the reading of Part 40 around the inclusion of the ANPRM  (June 3,
1999)  ill PSUZ 40, page 6!)084 (first parapaph in section entitled “Substance Abuse
T~rol’kssionals”).  Question  40.281 on page 69126 details \Ivho is a qualified SAP by listing
till  gtoups included irt the definition. What is not clearly understood is whether all groups
dosigwted in the existing SAP definition in question 40.28 1 are given the same distinction
rnadu  for NAADAC  and ICRC that  they do not need NCCA accreditation- It would seem
from ;1 thorough reading of Part 40 that all groups  in the existing SAP definition do not
need NCCA accreditation, but this is tier stated in Pti 40 and may need to bc stated to
resolve  lhis issue.

h-qposed  Rules--Pngc69084
Solicited  Comment.  (Column 3)

tic; To the queslion  on Page  69084, ‘Gould  it he better if there were a minimum
rcquil’ement  oftwelve follow-up tests during the year?”

p cr,,otnnle.n d z&J>,: The recommendation is made that the current  minimum of six tests
ovet one year should be increased to twelve follow-up tests  OVCI
one year for all employees  who are involved in prohibit4 behavior
in the wcxkpk~.~c  under DOT and for all agencies whether or not
cmployccs  require SAP required  assistance.
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