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JO NT MOTION OF SWSSAIR, SWSS AR TRANSPORT COVPANY, LTD.
AND N.V. SABENA S.A. FOR CONFI DENTI AL TREATMENT
PURSUANT TO RULE 39 OF THE DEPARTMENT' S
RULES OF PRACTICE, 14 C.F.R. §302.39

Swissair, Swiss Air Transport Conpany, Ltd. and N.vV.
Sabena S.A. (hereinafter, the "European Joint Applicants") each
hereby noves that the Departnment wi thhold certain proprietary
and commercially sensitive confidential information from public
di scl osure pursuant to Rule 39 of the Departnent's Rul es of
Practice, 14 C.F.R. § 302.39. |In connection with the captioned
joint application of Anerican, Swissair and Sabena for approval
of and antitrust immunity for agreenents, the European Joint
Applicants are submtting proprietary and conmercially sensitive
corporate docunments to the Departnent responsive to Parts VII(A)

and VI1(B) on page 27 of the Joint Application. The European




Joint Applicants request that access to these docunments be
limted to counsel and outside experts for interested parties.

I n support of this notion, the European Joint
Applicants respectfully state as foll ows:
l. THE EUROPEAN JO NT APPLI CANTS CONFI DENTI AL | NFORVATION | S

PROTECTED FROM PUBLI C DI SCLOSURE UNDER THE FREEDOM OF
| NFORVATI ON _ACT

The confidential information submtted herewith is
protected from public disclosure under various exenptions in the
Freedom of Information Act, including 5 U.S.C. § 552(b)(3)
("Exenption (3)”) and 5 U.S.C. § 552(b)(4) ("Exenption (4)").
The purpose of these exenptions "is to protect the
confidentiality of information which citizens provide to their
governnent, but which would customarily not be released to the
public, and to facilitate citizens' ability to confide in their

government." Burke Enerqgy Corp. v. DOE, 583 F. Supp. 507, 510

(D. Kan. 1984).

Exenption (4) exenpts from public disclosure "trade
secrets and comrercial or financial information obtained froma
person and privileged or confidential." 5 U.S.C. § 552(b)(4).
This exenption has been construed to prevent public disclosure
of information that is not of the type usually released to the
public and that if rel eased woul d cause substantial harmto the

conmpetitive position of the person fromwhomthe information was




obt ai ned. See, e.q., Qulf & Western Indus., Inc. v. United

States, 615 F.2d 527, 530 (D.C. Cir. 1980); Anerican Airlines,

Inc. v. NMB, 588 F.2d 863, 871 (2d Cir. 1978); National Parks &

Conservation Ass’'n v. Kleppe, 547 F.2d 673, 684 (D.C. Cir.
1976); Joint Application of Delta and virgin Atlantic, Oder 94-
5-42, May 28, 1994; Joint Application of United and Lufthansa,
Order 93-12-32, Decenber 18, 1993; Jaint Application of

Nor t hwest and KLM, Order 93-1-11, January 8, 1993, p. 19;

Information Directives Concerning CRS, Order 88-5-46, May 22,

1988; Carrier-Omed Conputer Reservations Systens, ER-1385,

Order 86-5-54, May 19, 1986; Information Directives Concerning

CRS, Order 83-12-136, Decenber 29, 1983.

For information to qualify for Exenmption (4), the

information nust be (1) coomercial or financial in nature, (2)

obtained from a person, and (3) privileged or confidential. See
Public Gtizen Health Research Group v. FDA, 704 F.2d 1280, 1290

(D.C. Cir. 1983). Al of the confidential information submtted
by the European Joint Applicants satisfies this three-part test.
First, the confidential information is comercial or
financial in nature, in that it relates to comercially
sensitive, proprietary and privileged financial and corporate
information. As such confidential information is proprietary

and comercially sensitive, it would not otherw se be nade




public. The European Joint Applicants are submtting the
confidential information so that the Departnent can
expeditiously evaluate the public interest benefits that wll
result fromgranting approval of and antitrust imunity for the
American/Swissair/Sabena al | i ance.

Second, the information has been "obtained froma
person” w thin the neaning of Exenption (4).

Third, the information is "confidential." This
confidential information is not available to the public, and its
public disclosure is not required to further the public interest
or to pronote conpetition. In National Parks & Conservation

Ass’'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), the court

held that information is "confidential" for purposes of
Exenption (4) if it would not customarily be released to the
public by the person fromwhomit was obtained, and if
disclosure is likely either “(1) to inpair the Governnent's
ability to obtain necessary information in the future; or (2) to
cause substantial harmto the conpetitive position of the person
from whom the infornmation was obtained. "

The European Joint Applicants submt that public
di scl osure of the type of confidential information at issue here

woul d cause substantial harmto their conpetitive positions and




could inpair the Governnent's ability to obtain simlar
information on a voluntary basis fromindividuals in the future.
W thhol ding the confidential information from public
disclosure is also provided for under Exenption (3). Exenption
(3) pertains to information specifically exenpted from
di scl osure by sone other statute, such as 49 U.S.C. § 40115
whi ch prom ses that the Secretary may on witten request of a
person, w thhold certain information from public disclosure.
The European Joint Applicants submt that the rel ease of the
informati on which is the subject of this notion may "prejudice
the United States Governnent in preparing and presenting its
position in international negotiations" and would "have an
adverse effect on the conpetitive position of an air carrier in
foreign air transportation" and therefore would be inconsistent
with 49 u.s.c. § 40115. As shown below, release of the
informati on which is the subject of this notion would have such
effects.

1. ACCESS TO THESE CONFI DENTI AL AND HI GHLY SENSI TI VE DOCUMENTS
SHOULD BE LIMTED TO COUNSEL AND QUTSI DE EXPERTS

The European Joint Applicants are submtting highly
sensitive internal corporate docunments, studies, surveys,
anal yses, reports and data which should be accorded limted

access. Such access should be granted only to counsel and




out side experts who file Rule 39 affidavits stating that the
affiant (1) will use the information only for the purpose of
participating in this proceeding and (2) will not disclose such
information to anyone other than counsel or outside experts who
have filed a valid affidavit.

The subject naterials contain highly sensitive
commercial information relating to international planning and
strategi c decision-making. The information contained in these
documents has not been publicly released. If released
conmpetitors would gain valuable insights into the European Joint
Applicants' internal strategies and objectives with respect to
the nost conpetitively sensitive nmatters relating to their
busi ness plans and strategies.

In order to mnimze the risk of harnful disclosure of
this conpetitively sensitive information, access should be
strictly linited, as requested. Each European Joint Applicant
is separately filing, concurrently with this nmotion, three
copies of this information, in sealed containers |abeled

nf i ntial Tr nt R nder C.F.R. § 302.39;

A s Lim T nsel i r Who Have Fi

Valid Affidavits."

The request to limt disclosure to counsel and outside

experts is fully consistent with Departnent precedent and
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policy. Thus, in United/Lufthansa, Order 93-12-32, supra, the

Departnent granted the applicants' request to |limt access to
certain confidential information to counsel and outside experts
who filed Rule 39 affidavits. In so doing, the Departnent

bal anced the disclosure of the confidential infornmation against
the conpetitive harmto the applicants that would result if
access were expanded, and concluded that “the undue conpetitive
harmto the applicants outwei ghs the commenters’ need for
expanded access to the highly sensitive material in this case.”
ld. at p.5. The Departnent also noted that "interested parties
to this proceeding can obtain adequate advice on the nerits of
the application through outside experts and persons authorized

to review the materials." |d. See also, e.q., Joint

Application of Anerican and Canadi an International, O-der 96-1-

6, January 11, 1996, p.3.

Access to the European Joint Applicants' internal
docunents and data should be limted in a conparable manner, in
l'ight of the undue conpetitive harmthat would result froma

broader disclosure of such highly sensitive information.




WHEREFORE, for the foregoi ng reasons, the Departnent
shoul d grant the European Joint Applicants' notion to wthhold
frompublic disclosure their proprietary and comercially

sensitive confidential information, as requested herein.

Respectfully submtted,

wwﬂ'am KO\AQ,O/ cq
Wl iamEKaras ' 0
Carol Gosain
Steptoe & Johnson LLP
1330 Connecticut Avenue, NW
Washi ngton, DC 20036

(202) 429-6223

(202) 429-3902 (Facsim |l e)
Attorneys for Swissair, Swiss Ar
Transport Conpany, Ltd. and
N.V. Sabena S.A.

Decenber 6, 1999
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joint notion by first-class nail on all persons naned on the
attached service list and in accordance with the Rul es of
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R. Bruce Keiner

Crowell & Moring LLP
1001 Pennsyl vani a Avenue,
Washi ngton, D.c. 20004

Robert E. Cohn
Shaw Pittman

2300 N Street, N.W.
Washi ngton, D.Cc. 20037

Richard p. Tayl or
Steptoe & Johnson LLP

N.W.

1330 Connecticut Avenue, N.W.

Washi ngton, DC 20036

Nat hani el p. Breed, Jr.
Shaw, Pittman, Potts &
Trowbridge

2300 N Street, N.W.
Washi ngton, D.C. 20037

John L. Richardson
Crispin & Brenner, PLLC
1100 New York Avenue, N.W.
Suite 850

Washi ngton, D.C. 20005

Allan wW. Markham
2733 36th Street, N.W.
Washi ngton, p.c. 20007

Megan Rae Rosia

Associ ate General Counse
Nort hwest Airlines, Inc.
901 15th Street, N.W.
Suite 310

Washi ngton, D.C. 20005

Ri chard J. rahy, Jr.
Consul ting Attorney
900 19th Street, N.W.,
Suite 350

Washi ngton, D.C. 20006

Jeffrey A Mnley

Kirkland & Ellis

655 Fifteenth Street, N.W.
Washi ngton, D.c. 20005

WIlliamHa. Cal |l away, Jr.

Zuckert, Scoutt & Rasenberger,

L.L.P.
888 17th Street, N.W.
Washi ngton, D.c. 20006



Jul i e Sorenson Sande
World A rways, Inc.
13873 Park Center Road
Suite 490

Herndon, VA 20171

Ei | een M. Gleimer
Boros & Garofalo, P.C.

1201 Connecticut Avenue, N.W.

Suite 700
Washi ngton, D.C. 20036

Davi d L. Vaughan

Kelley Drye & Warren, LLP
1200 19th Street, N.W.
Suite 500

Washi ngton, D.C. 20036

U. S. Transcom/TCJ5
Attention: Ar Mbility
Anal ysi s

508 Scott Drive

Scott AFB, |L 62225

Roger wW. Fones
Antitrust Division
Department of Justice
325 7th Street, N.W.
Suite 500

Washi ngton, D.C. 20530

Janes Canpbel |

Edwar d Fox

Wilmer, Cutler & Pickering
2445 M Street, N.W.

Washi ngton, D.C. 20037

St ephen L. Gelband

Hewes, Gelband, Lambert & Dann,
P.C.

1000 Potonmac Street, N.W.
Suite 300

Washi ngton, D.C. 20007

Marshal | s. Sinick

Squire, Sanders & Denpsey, LLP
1201 Pennsyl vania Avenue, N.W.
Suite 400

Washi ngton, D.C. 20004

Al fred J. Eichenlaub

Seni or Vice President and
General Counsel

Polar Air Cargo, Inc.

100 Cceangate, 15th Fl oor

Long Beach, CA 90802

Director of Flight Standards
Federal Aviation Adm nistration
800 | ndependence Avenue, S.W.
Washi ngton, D.c. 20591




Davi d Kirstein

Baker & Hostetler

1050 Connecticut Avenue,
Suite 1100

Washi ngton, D.C. 20036

Carl B. Nel son, Jr.
Associ ate General Counse
Anerican Airlines, Inc.
1101 17th Street, N.W.
Suite 600

Washi ngton, D.C. 20036

Moffett B. Rol | er

Janes W. Tello
Rol | er & Bauer, PLLC

1020 19th Street,

Suite 400
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20036

Lorrai ne B. Halloway
Crowell & Moring LLP

1001 Pennsyl vani a Avenue,

Washi ngt on,

D.C.

20004

N.W.




