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BEFCRE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON, D. C.

Joint Application of
AVERI CAN Al RLI NES, | NC.
SWSSAIR SWSS AR TRANSPORT |
COWANY, LTD., and : OST-99-
N.V. SABENA S.A.

under 49 USC 41308 and 41309 for approval
of and antitrust immnity for agreenents

MOTI ON OF AMVERI CAN Al RLINES, | NC. UNDER
14 CFR 302.39 FOR CONFI DENTI AL TREATMENT
Anerican Airlines, Inc., under 14 CFR 302.39, hereby
moves that the Department w thhold certain proprietary and
comrercially sensitive confidential information from public
di scl osure.
American is submtting confidential information in
connection with the captioned joint application of Amrerican
Swi ssair, and Sabena for approval of and antitrust imunity for
agreenents. For these docunents, Wwe request that access be
limted to counsel and outside experts for interested parties.
In support of this nmotion, Anmerican respectfully

states as follows.




. THE CONFI DENTI AL | NFORVATI ON IS PROTECTED FROM
K&BLI C DI SCLOSURE UNDER THE FREEDOM OF | NFORMATI ON
The confidential information submtted herewith is
protected from public disclosure under various exenptions in
the Freedom of Information Act, including 5 USC 552 (b) (3) and 5
USC 552 (b) (4) .
Exenption (4) exenpts from public disclosure "trade
secrets and commercial or financial information obtained from a
person and privileged or confidential." This exenption has
been construed to prevent public disclosure of information that
is not the type usually released to the public, and that if
rel eased woul d cause substantial harmto the conpetitive
position of the person from whom the infornation was obtained.
See, e.q., Qlf & Western Industries, Inc. v. United States,
615 F.2d 527, 530 (D.C. Cir. 1980); Anrerican Airlines, Inc. v.
NMB, 588 F.2d 863, 871 (2d Cir. 1978); National Parks & Conser-_

vation Ass'n v. Kleppe, 547 F.2d 673, 684 (D.C. Cir. 1976);

Joint Application of Delta and virgin Atlantic, Order 94-5-42,

May 28, 1994; Joint Application of United and Lufthansa, O der
93-12-32, Decenber 18, 1993; Joint Application of Northwest and

KIM, Order 93-1-11, January 8, 1993, p. 19; Information Direc-

tives Concernina CrRS, Order 88-5-46, May 22, 1988; Carrier-

r Reservation , ER-1385, Order 86-5-54,
May 19, 1986; lnfor ion Dir LV ncernins CRS, Order 83-




12-136, Decenber 29, 1983. The purpose of these exenptions "is
to protect the confidentiality of information which citizens
provide to their governnment, but which would customarily not be
rel eased to the public, and to facilitate citizens' ability to

confide in their government." Burke Energy Corp. v. DOE, 583

F.Supp. 507, 510 (D. Kansas 1984).

For information to qualify for exenption (4), the
information must be (1) comrercial or financial in nature, (2)
obtained froma person, and (3) privileged or confidential.
See Public Ctizen Health Research Group v. FDA, 704 F.2d 1280,
1290 (D.C. cir. 1983). Al of the confidential information
submtted by American satisfies this three-part test.

First, the confidential information is comercial or
financial in nature, in that it relates to commercially sensi-
tive, proprietary, and privileged financial and corporate
information. This type of confidential information is propri-
etary and comercially sensitive, and would not otherw se be
made public. It is being submtted to the Departnment so that
the Department can expeditiously evaluate the public interest
benefits that will result from granting approval of and anti-
trust imunity for the American/Swissair/Sabena alli ance.

Second, the information has been "obtained from a

person" W thin the nmeaning of exenption (4).




Third, the information is "confidential." This
confidential information is not available to the public, and
its public disclosure is not required to further the public

interest or to pronote conpetition. In National Parks &

Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir.

1974), the Court held that information is "confidential" for
pur poses of exenption (4) if it would not customarily be

rel eased to the public by the person from whomit was obtained,
and if disclosure is likely to have either of the follow ng
results: (1) to inpair the Governnent's ability to obtain
necessary information in the future, or (2) to cause substan-
tial harmto the conpetitive position of the person from whom
the information was obtained. "

Anerican submts that public disclosure of the type
of confidential information at issue here would cause substan-
tial harmto its conpetitive position, and could inpair the
Governnment% ability to obtain simlar information on a vol un-
tary basis fromindividuals in the future.

I'l. ACCESS TO THESE H GHLY SENSI TI VE DOCUMENTS SHOULD
BE LIMTED TO COUNSEL AND QUTSI DE EXPERTS

Anerican is submtting highly sensitive interna
corporate docunents, studies, surveys, analyses, reports, and
data which should be accorded linited access. Such access
shoul d be granted only to counsel and outside experts who file

Rule 39 affidavits stating that the affiant Wi ll (1) use the




information only for the purpose of participating in this
proceeding, and (2) not disclose such information to anyone
ot her than counsel or outside experts who have filed a valid
affidavit.

The subject materials contain highly sensitive
comrercial information relating to international planning and
strategi c decision-making. The information contained in these
docunents has not been publicly released. If released, conpet-
itors would gain valuable insights into Anerican's interna
strategies and objectives with respect to the nobst conpetitive-
ly sensitive matters relating to its business plans and strate-
gi es.

In order to mnimze the risk of harnful disclosure
of this conpetitively sensitive information, access should be
strictly limted, as requested. American is separately filing,
concurrently with this notion, three copies of this informa-
tion, in sealed cartons |abeled 'Confidential Treatnent Re-
quested Under 14 CFR 302.39; Access |s limted To Counsel O
Qutside Experts Wo Have Filed Valid Affidavits. "

The request to limt disclosure to counsel and

outside experts is fully consistent with Department precedent

and policy. Thus, in United/lLufthansa, Order 93-12-32, supra,

the Departnment granted the applicants' request to |limt access

to certain confidential infornmation to counsel and outside




experts who filed Rule 39 affidavits. In so limting such
access, the Departnent balanced the disclosure of the confiden-
tial information against the conpetitive harmto the applicants
that would result if access were expanded, and concluded that
"the undue conpetitive harmto the applicants outweighs the
commenters' need for expanded access to the highly sensitive
material in this case" (p. 5) . The Departnment also noted that
"interested parties to this proceeding can obtain adequate
advice on the nmerits of the application through outside experts
and persons authorized to review the materials" (&d.).e e

al so, e.q., | nt lication of rican an nadi an | nterna-
tional, Order 96-1-6, January 11, 1996, p. 3.

Access to Anerican's internal documents and data
should be limted in a conparable manner, in light of the undue
conpetitive harmthat would result from a broader disclosure of
such highly sensitive information.

CONCLUSI ON

The Departnent should grant American's notion to
wi t hhold proprietary and commercial sensitive confidential

information from public disclosure, as requested herein.
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al BB 7tk

CARL B. NELSON, JR.
Associ at e General Counsel
American Airlines, Inc.
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