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LINEA AEREA NACIONAL CHILE, S.A.
(LAN CHILE)

under 49 U.S.C. Sections 41308 and 41309 for approval
of and antitrust immunity for alliance agreement

Application of
LAN CHILE S.A. Docket OST-99-6295

for exemption authority under 49 U.S.C. § 41301 of the
Federal Aviation Act of 1958, as amended

Application of
ALASKA AIRLINES, INC. Docket OST-99-6294

under 14 C.F.R. 212 for a statement of authorization
permitting codeshare services

CONSOLIDATED ANSWER OF
CONTINENTAL AIRLINES, INC.
United! has asked the Department to reconsider its decision granting
antitrust immunity and codeshare approval to American and Lan Chile because

American/Lan Chile will dominate the Miami-Chile route. Continental believes

1 Common names are used for airlines.
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experience in the marketplace over the next year will demonstrate that the
combination of American and Lan Chile will dominate not only the Miami-Chile
route but other Chile routes as well, expand their dominance even further through
Lan Chile’s proposed codeshare service with Alaska and interrelationships among
American, Lan Chile, Aerolineas Argentinas and Lan Peru and jeopardize the
ability of other airlines to compete effectively between the U.S. and South America.
While the Department is acquiescing in American’s creation of a hydra-headed
American/Lan Chile/Aerolineas Argentinas/Lan Peru monster which will dominate
U.S.-South America routes, the competition from Continental and Avant the
Department relied upon in approving the American/Lan Chile alliance is being
precluded by the Department’s own unwritten policy on codeshare safety reviews,
which discriminates against codesharing by the very new-entrant foreign airlines
which must be able to join alliances with non-dominant U.S. airlines to provide even
a modicum of competition with dominant alliances such as American/Lan Chile.
Continental supports United’s petition and urges the Department to
reconsider its American/Lan Chile order, defer final approval of American/Lan Chile
antitrust immunity and codesharing and defer approval of the Alaska and Lan
Chile codeshare applications until Continental is permitted to codeshare on U.S.-
Chile routes with Avant to provide at least a small measure of competition for the

dominant American/Lan Chile alliance.
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Continental states as follows in support of its position:

1. The Department said it approved the American/Lan Chile alliance and
antitrust immunity “in large part” because the U.S.-Chile open-skies regime would
eliminate governmental restrictions preventing new service on U.S.-Chile routes by
carriers such as Continental and Avant, which would “effectively discipline” the
American/Lan Chile alliance.?2 Lan Chile is not only Chile’s largest airline but also
the only Chilean airline currently offering combination service between the U.S.
and Chile, and American is the dominant U.S.-flag carrier providing Chile service,
as the Department has recognized.3 Absent new competition, Lan Chile and
American together will dominate passenger and cargo traffic between the U.S. and
Chile, and adding codeshare service between Lan Chile and Alaska would
exacerbate the American/Lan Chile dominance by extending their reach even
further to include another U.S. airline network, Alaska’s, on major west coast
routes. Unless Continental and Avant are authorized to introduce new competition

on U.S.-Chile routes no later than Lan Chile's codeshare services with American

2 The Department cited codesharing between Continental and Avant as
an example of new U.S.-Chile competition (see Order 99-9-9 at 17) and earlier said,
“A major benefit of our approval [of the American/Lan Chile application] would be
the increased opportunity for new entry and competition that will result from new
service between the U.S. and Chile that will be possible with the implementation of
[a] U.S.-Chile open-skies regime. Thus, we are approving the American/LAN-Chile
alliance in large part because we believe that U.S. airlines will take advantage of
those opportunities and, by doing so, effectively discipline the activities of this
alliance.” (Order 99-4-17 at 17-18, made final by Order 99-9-9)

3 See Order 99-4-17 at 17, made final by Order 99-9-9.
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and Alaska, the competition from the Continental/Avant codeshare arrangement
envisioned by the Department when it approved the American/Lan Chile codeshare
arrangement and antitrust immunity will not be available as an antidote to the
American/Lan Chile dominance. Without the Continental/Avant counterbalance to
Lan Chile’s codeshare services with American and Alaska, competition will suffer
since neither Continental nor Avant would be able to compete effectively with the
American/Lan Chile/Alaska codeshare services. Every day that American/Lan
Chile/Alaska codeshare with antitrust immunity for American and Lan Chile to
coordinate pricing, fares and commissions, American/Lan Chile’s dominance will be

strengthened.

2. United focuses only on the impact of the American/Lan Chile alliance
and antitrust immunity on the Miami-Chile route. United largely ignores the fact
that other gateways are important to U.S.-Chile service and that the harm to
competition resulting from the American/Lan Chile alliance and antitrust immunity
would not be limited to Miami-Chile routes, or even to U.S.-Chile routes. American
and Lan Chile will dominate other U.S.-Chile routes in addition to the Miami-Chile
route and use antitrust immunity to expand that dominance. American has the
only nonstop flights between Dallas/Ft. Worth and Santiago, Lan Chile has the only
nonstop flights between Los Angeles and Santiago and Lan Chile and Aerolineas
Argentinas dominate the New York/Newark-Chile route by offering 78% of the

single-plane flights on the route. Since other U.S.-Chile gateways have thinner
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traffic than Miami, they are particularly dependent on codesharing to maintain a
foothold on U.S.-Chile routes in the face of expanding competition by the dominant
codeshare alliance, American/Lan Chile. The American/Lan Chile alliance is also
joining with other airlines to expand their combined control over the Southern Cone
of South America. American has an ownership stake and effective control of
codeshare partner Aerolineas Argentinas, the largest Argentine airline. Lan Chile
Is considering the purchase of over two-thirds of the outstanding stock in Aerolineas
Argentinas, but not the American stake, and owns Lan Peru as well.4 American
and Aerolineas Argentinas combined offer 67% of the single-plane New
York/Newark-Buenos Aires flights, American and Lan Chile offer 75% of the New
York/Newark-Lima single-plane flights, and American, Lan Chile, Lan Peru and
Aerolineas Argentinas will be able to offer a vast network of nonstop, single-plane
and connecting services between points throughout the U.S. and points throughout
South America which no other combination of airlines can hope to match. The
combination of dominance in Chile with dominance in Argentina and the combined
strength of American/Lan Chile and Lan Peru make expedited competition by
competing alliances even more important. Only rapid approval of the
Continental/Avant codeshare arrangement can ensure the minimum essential

competition for American/Lan Chile.

4 See "LanChile Mulling Aerolineas Majority Share Purchase,” Aviation
Daily, October 11, 1999 (Electronic Edition), at 1.
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3. The Department has not only acquiesced in American’s creation of a
hydra-headed American/Lan Chile/Aerolineas Argentinas/Lan Peru monster but
also prevented Continental/Avant, a potential Hercules, from gaining the strength
to fight that monster. Thus, in this modern-day drama, a budding Hercules is far
more likely to be slain than the hydra-headed monster. To introduce new
competition on U.S.-Chile routes, Continental and Avant applied for authority to
implement their codeshare arrangement on August 31, 1999, in Docket OST-99-
6194.5 However, these applications have been delayed indefinitely by the
Department’s policy requiring an FAA safety assessment of foreign airlines not
already holding U.S. operating authority from the FAA in codeshare arrangements
with U.S. airlines. Since the Department has recognized that new codeshare
service by Continental and Avant would be a competitive antidote to the dominance
of the antitrust-immunized American/Lan Chile alliance, the Department should
not delay the approval of the Continental/Avant codeshare application for the FAA
to complete its assessment of Avant's safety. By requiring additional safety
assessments only for airlines that do not currently have operations in the U.S,,

which are typically new entrants such as Avant, the Department would perpetuate

5 Continental and Avant intend to place Avant's code on Continental’s
flights between Newark and Santiago and between Newark and other points within
the U.S. and to place Continental’s code on Avant's flights between Santiago and
other points in Chile. In addition, Continental will carry Northwest's code on
Continental’s flights between the U.S. and Chile and COPA will carry Continental’s
code on COPA's flights between Panama and Chile.
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the dominance of carriers already established in the U.S., such as Lan Chile.6 The
FAA has found that Chile’s aviation authority complies with ICAO's aviation safety
standards,? indicating that Chile’s aviation authority applies the proper aviation
safety standards to Avant’s operations in compliance with ICAO standards and that
airlines regulated by Chile’s aviation authority, such as Avant, are fundamentally
safe. 8 Aviation authorities complying with ICAO standards are substantially

ensuring airline safety in their respective countries, and those departments, not

6 If the Department decides to wait for the FAA’s safety assessment of
Avant, the Department should, at a minimum, approve Continental’s application to
display Avant’s code on flights operated by Continental immediately since no FAA
safety assessment of Continental could possibly be required to approve that service.

7 See the FAA International Aviation Safety Assessment Program
(IASA) Assessment Results, June 8, 1999. Category | means “[a] country’s civil
aviation authority has been assessed by FAA inspectors and has been found to
license and oversee air carriers in accordance with ICAO aviation safety standards.”
FAA International Aviation Safety Assessment Results Definitions at 1. To find
that a country is Category I, “the FAA determines whether a foreign civil aviation
authority has an adequate infrastructure for international aviation safety oversight
as defined by the ICAO standards. The basic elements that the FAA considers
necessary include: 1) laws enabling the appropriate government office to adopt
regulations necessary to meet the minimum requirements of ICAO; 2) current
regulations that meet those requirements; 3) procedures to carry out the regulatory
requirements; 4) air carrier certification, routine inspection, and surveillance
programs; and 5) organizational and personnel resources to implement and enforce
the above.” (“FAA Announces Peru Complies With International Safety Standards,
FAA News, July 11, 1997, at 1)

8 Avant’'s proven record of safe and accident-free operations is
compelling evidence that there is no factual basis for any concern about Chile’s
regulation of Avant. See Exhibits 9, 1 and 6 to the Applications of Continental
Airlines, Inc. and Lineas Aereas Chilenas S.A. (Avant Airlines) for Codeshare
Authority, August 31, 1999, in Docket OST-99-6194.
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DOT and FAA, are charged with ensuring safe operations by their flag carriers,
whether they fly to the U.S. or not.? Any Department policy implying that countries
such as Chile are able to enforce proper aviation safety standards only for their
dominant carriers is an insult to foreign governments.

For the foregoing reasons, Continental urges the Department to reconsider
its order and defer final approval of American/Lan Chile antitrust immunity and
codesharing and defer its approval of the Alaska and Lan Chile applications until
Continental is permitted to codeshare on U.S.-Chile routes with Avant.

Respectfully submitted,

CROWELL & MORING LLP

%M

R. Bruce Keiner, dJr.
rbkeiner@cromor.com

Thomas Newton Bolling
tbolling@cromor.com

Counsel for
Continental Airlines, Inc.
October 14, 1999

9 Since consumers receive notice that the flight is actually operated by a
specific foreign airline (see 14 C.F.R. § 257), they are as aware that they are relying
on the foreign carrier’s operating and safety reliability as they would be if they were
acquiring an interline ticket, where no safety assessment is required.
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