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The Reporters Conmittee is a voluntary, unincorporated association > §25§::
established in 1970 by news editors and reporters to defend the First& [2;355

Amendnent and freedom of information rights of the print and broadcas&n
medi a. The Reporters Conmmittee sponsors, as a special project, the g
FAQ Service Center, which advises reporters on issues of access to
governnmental records and proceedings.

The FO Service Center of the Reporters Committee handles calls daily
fromreporters and editors around the country who are frustrated in
their efforts to obtain information fromthe federal governnent. They
have faced arbitrary use of the exenptions to the Freedom of
Information Act, lengthy delays in responses to their FO and other
requests and outright refusal by federal agencies to acknow edge the
public's interest in information about the workings of its governnent.

The failure of federal agencies to provide information on their
activities affects the ability of reporters to cover governnent

activities accurately and pronptly.

In turn, the inability of reporters to gain information that should be
available to the public ultimately neans many citizens who rely upon
the nmedia cannot get information. They cannot reap the benefits of
open government intended by Congress when it initially enacted the FO
Act and as it has repeatedly anmended it in the years since its passage.

PURPOSE OF THESE REPORTERS COVM TTEE COMMENTS

The purpose of these Reporters Committee Comments is to urge the FAA
to inpl ement cautiously the |legislation regardi ng protection of
voluntarily subnitted information, a segment of a 1996 appropriations
measure. In our view, the agency nmust consider the linitations on

wi t hhol ding that Congress set out in this neasure.

It is questionable whether the federal courts could allow this nmeasure
in the 1996 appropriations law to bl ock public access to information
t hat has been subject to the Freedom of Information Act for nore than

30 years.

We woul d chal l enge the |law s sufficiency as a nondiscl osure statute
under the strenuous requirenents of Exenption 3 to the FO Act.

We al so seriously doubt that the judicially devel oped standards for
protecting "voluntarily submtted" conmmercial and financia



informati on under Exenption 4 would, by analogy, justify a |law
protecting safety information from public scrutiny. Exenption 4
considers that commercial entities outside the governnment would only
voluntarily submit information that night harmtheir conpetitive
position if the agency can prom se secrecy. That is a far different
scenario than this one in which an agency charged with protecting
public safety chooses to seek cooperation fromthat industry.

Recogni zi ng that the FAA nust inplement this new | aw whatever its
deficiencies, we would nonethel ess exhort the agency to linit the
scope of the protection for information to the greatest extent possible.

Reporters have an excellent record in reporting on safety problenms in

the airline and other industries. Repeatedly they have used the FQO

Act to nonitor governnment regul ation of industries and identify the

need for change. In turn, |awrakers have considered and adopted renedies.

In our view, there cannot be too many eyes on safety. However

t horough the FAA and the National Transportation Safety Board may be
in nonitoring the airline industry, the public will be better assured
that the airlines are safe when the press and public are al so watching
for problens.

In these comments we ask the FAA to revise several specific proposals
that we feel inpose too great of a limtation on public access.

We also hope that in drawing up final rules, the agency wll consider
ot her ways of nmking as nuch information as possible available to the
public even as it provides for the limtations on disclosure in the
brief outline of the new |aw

Al t hough the FAA acknow edges a strong public interest in information
involving airline safety, its specific comentary on these proposals
prom ses broad w thholding, not broad disclosure.

We hope that the final rules will recognize the need for required
subnmissions of information concerning safety and security.

THESE PROPOSALS ENCOURAGE VCLUNTARY NOT MANDATORY SUBM SSI ONS

We strongly believe that the FAA should obtain needed information by
mandat e when that information involves safety and security and should
not rely on the voluntary subm ssions of information by the industry
it regul ates. Certainly it should encourage whistle-blow ng and the
protection of whistleblowers but already there are strong |laws for
their protection.

However gracious and pl easant the relationship between the FAA and the
industry it regulates mght be, if the industry could choose to
provi de safety and security information rather than be required to do

so, we believe that a responsible agency will require, not just "ask

for," information it needs to insure safety and security.

Simlarly we believe that a responsible press and public will act with
additional eyes to nonitor the issues of safety and security, matters
of conpelling public interest. They can do so only if they are able

to obtain as nuch infornmation as possible.
SPECI FI C PROPCSALS PROVI DE FOR TOO MJUCH W THHOLDI NG

We have exam ned several specific proposals which we believe should be



revi sed.
* Section 193.3: "Information" to be withheld is broadly defined

In commentary to this section, the FAA pronises subnitters that it
will consider the definition of information to be "inclusive,"
covering data, reports, source and other information.

In conplying with this law, the FAA should only withhold information
which, if disclosed, would discourage simlar inportant voluntary
subnissions in the future. It should w thhold no nore information than
t hat. If a subnitter bolsters its case with data, reports, etc.,
those data and reports should be publicly available unless there is
substantial reason to believe their release would |ead the subnitters
to refuse to supply that information in the future. If submitted
information will not even identify the submitter, it certainly should
be available for public as well as agency evaluation.

* Section 193.3: "Sunmmarized" not only "statistical" or "general"

This definition of "summarized" appears to discourage release of an
actual description of any event describing a safety problem prom sing
instead that the FAA will only describe the events "statistically" or
in sone other nore general form

This pronise goes too far. The |aw allows nondi sclosure of subnitted
records to protect the submitter of information. Any wi thhol di ng
beyond that limted purpose should not be allowed.

The public may well gain a clearer understandi ng of the paranmeters of
safety from anecdotal information than fromstatistical or general
information. And any release of information that can contribute to
public understanding of airline safety issues is very inportant.

* Section 193.3: "Voluntary" designations would be too broad

The FAA's commentary on the definition of "voluntary" indicates that
i nformati on may be designated as "voluntary" because it is part of a
program existing or future, that the FAA will use to collect
information from wlling participants.

Al though we are not entirely clear as to what 'prograns" are
anticipated here as "voluntary" and, therefore, secret, we object to
the | abeling of information gathered in an entire program as
“voluntary” in order to avoid disclosure. Wthholding infornmation
fromthe public on matters of airline safety and security is a serious
matter. Wthholding mnust be limted to those itens that actually neet
the criteria outlined in the appropriations |aw

* Section 193.7 Disclosure of Information

We are very, very concerned about the agency's claimwith regard to
the requirenent that the Administrator nust find that w thhol ding the
information would be consistent with safety and security.

Al t hough the new di sclosure provision in the appropriations |aw
specifically requires the agency to find withhol di ng woul d be
"consistent with safety and security," the FAA says that "it will be
infrequent that the FAA will find it advisable to rel ease the
information" if the other factors are nmet.



We believe that the FAA should give thoughtful consideration to the
law s requirenent here. Wthholding information in governnent files
should never be a rubber-stanp operation. \hen the law requires the
agency to make a finding that withholding "is consistent with" safety
and security, it MJST do so. Absent that considered finding by the
agency, the new law sinply does not apply.

* Section 193.9 FOQA woul d receive too broad protection

An exampl e of a protected program described in the commentary is the
FOQA flight recorder program

It is our understanding that airlines avoid the collection of

informati on for fear that disclosure would be required, that
information routinely collected is recorded over even though an

anal ysis of the details contained in these recordi ngs would be
enornously useful to the FAA and the public in evaluating safety issues.

The FAA understandably could better regulate airline safety if the
airlines made this information available to it.

We do not understand why the FAA cannot require airlines to maintain,
rather than destroy, this information. This would seemto us to be
well within the mandate of the agency to regulate the industry for
purposes of safety.

We note that the federal governnent has experienced no difficulty
under the existing Freedom of Information Act in protecting privacy of
i ndi vidual s (Exenptions 6 and 7c) or agai nst harm of conpetitive
interests (Exenption 4).

What the FO Act does nandate, however, is release of segregative
portions of records, portions that do not cause the harns that these
exenptions protect against.

We are fearful that the FAA's intention to designate information in
whol e prograns as not available not only exceeds the mandate of the
appropriations law but will keep the public and the press from
reviewing records that no one intended to be off linits.

Respectfully subnitted,

Rebecca Daugherty

FO Service Center Director

Reporters Committee for Freedom of the Press
1815 N Fort Mer Drive, Suite 900

Arlington, Virginia 22209
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