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COWENTS OF TOAER AIR | NC.
I[N OPPOSITION TO THE JO NT APPLI CATI ON

Tower Air, Inc. submts the following coments in opposition
to the Joint Application of Delta Airlines, Swi ssair, Sabena and
Austrian Airlines for anti-trust imunity for their proposed
conbi ned operations. In Tower Air's view, grant of such immunity
wi Il be highly anti-conpetitive, seriously detrinental to the
traveling public and extrenely harnful to this country's smaller

conpeting airlines.

Gant of Antitrust |nmmunity WII
Create An Effective Barrier To Entrv

Granting antitrust inmmunity to the Delta European conbi ne
wll create a barrier to entry that smaller airlines will not be
able to overcome. Only another U S. nega-carrier-European-

carrier conbine that has also been granted anti-trust imunity



will be able to conpete with an inmmunized Delta in the long run

Delta is today the largest carrier of any flag that is
operating across the Atlantic, and it is the onlv U S -flag
carrier operating a significant level of service either to
Eastern Europe or on routes beyond any European gatewvay.

Delta acconplished this feat largely by exercising its
control over four U S. hubs and one European hub. [f antitrust
immunity is granted in this case, Delta will have a total of four
hubs on each side of the Atlantic. Delta's resulting power to
accumul ate and disperse traffic throughout each continent will
create a behenoth with which no small carrier can possibly hope
to conpete.

Smaller carriers such as Tower Air already suffer severe
conpetitive disadvantages in the transatlantic marketplace
because they have access to virtually none of the behind or
beyond-t he-gateway traffic pools which the possession of hubs
like Delta's nakes available. Delta's existing four hubs in the
United States, thus, already give Delta very substantial
conpetitive advantages over Tower Air for transatlantic traffic
This advantage will be conpounded exponentially if Delta is now
also allowed to operate as its own three new hubs in Europe as a
consequence of antitrust inmmunity.

The Price For Antitrust Imunity May Wll Be The _
Elimnation of Effective Conpetition By Snaller Carriers

The Departnent, as the Gvil Aeronautics Board before it,

has | ong recogni zed the very inportant role that snmaller carriers



play in the overall conpetitive scheme of airline operations.
They are the "spurs" to conpetition; the airlines that keep the
big carriers "honest". They provide public benefits far greater
than their size.

One has only to ook at the inpact that a carrier |ike Tower
Air exerts on marketplace conpetition. In virtually every one of
the markets in which Tower Air operates, consunmer prices are
substantially | ower than they were before Tower entered solely
because Tower Air is able to sell seats at |ow prices wthout
limting conditions. Today's low prices in the New York-Los
Angel es, New York-Mam , New York-San Juan, New York-Paris, New
Yor k- Sao Paul o, New York-Tel Aviv and New York-Bonbay narkets are
all exanples of this effect. Countless other exanples can be
found throughout the industry.

But small carriers can only provide these types of public
benefits if they are able to attract traffic to their services.
[f an immunized mega-carrier controls nost of the traffic at its
mul ti-hub sources at both ends of the line, the ability of
smaller carriers to operate at |ower costs and their aggressive
sal es nmet hods becone of no avail. Travelers sinply won't be able
to obtain access to their services any |onger.

Conpetition |s One Thing: Unfair
Competition Is Quite Sonething Else

Tower Air is not here conplaining about the present state of
conpetitive affairs in the U S airline industry because, to

date, it has been able to provide successful conpetition in the



sel ected markets where it operates. It is, however, seeking
beyond rights in several markets because the existing hub
operations of the nega-carriers and the proliferation of their
code-sharing services certainly nmakes conpetition difficult.

What Tower Air is now concerned about is that if Delta is granted
anti-trust immunity in this case it will be inmmuni zed agai nst
unfair conpetition.

Not only wll Delta be able to exercise its existing massive
hub power and coordinate its prices and services with those of
three European carriers, but if granted anti-trust immnity, it
wll also be able to elimnate conpetition, pool revenues, fix
prices, and allocate markets with these same foreign partners --
all of which actions have al ways been forbidden to it as being
anti-conpetitive and unfair practices under United States anti -
trust |aws.

Wiy in the world would our governnent want to give the
airline that is already the biggest in the transatlantic narket
the ability to engage in practices that clearly will nmake it even
nore dom nant while at the sane tine elimnating major consumner
protection laws? There would certainly have to be overwhel m ng
public benefits arising fromthis transaction that would justify
such highly unusual action. But do they exist?

Delta's Schene Offers Manv Qovious Private Benefits _
to Delta And Its Partners: But No Denonstrable Public Benefits

Just what is it that Delta cannot now do under itS code-

sharing arrangements with Sw ssair, Sabena and Austrian that it



wll be able to do if antitrust imunity is granted in this case?
Delta now can both discuss with these carriers, and al so reach
agreenents with them to schedule their jointly operated flights;
to tinme the schedules of their connecting flights; and to share
the costs of facilities, aircraft, parts, reservation systens,
office systens and personnel. They can also hold out to the
public in advertisenents and reservation systens (w th m ninal
mar gi nal notations) services that are actually connections
between two carriers, but appear to be operated by the sane
carrier. In sum they can offer a whole host of joint services
many of which have been argued as benefitting the public.

What Delta cannot now do because of U S. anti-trust laws --
but what it explicitly says is the purpose of its filing in this
case -- is to pool revenues wth its partners; to agree on prices
for the services that they will operate, both jointly and
separately;' and to nake and execute joint decisions as to which
carrier or carriers wll fly what schedules in which markets.
Wthout a doubt, these activities will very substantially benefit
the mercantile interests of Delta and its partners because Delta
will be enabled to vastly magnify its market power and profits.
Delta will be able to gain the power to control all of the

traffic flow ng through four hubs on each side of the Atlantic by

! For example, Delta wll be able to establish prices in
U S.-third country markets where it is now prohibited from doing
so, and to set them at Predatory, mar gi nal capacity |evels which
are below the ability of even small, [owcost conpetitors |ike
Tower Air to match



means that normally constitute illegal scheduling, pricing and
pooling activities.

These activities are illegal today not because of
overzeal ous governnental regulation. Fixing prices, dividing
mar ket s and pool i ng revenues have been denonstrated over and over
again to harmconsuners every tine they are commtted; they are
the prototypical anti-consunmer actions of what used to be called
"cartels".

We have conbed all of Delta's submssions in this case to
try to understand how it can possibly justify turning the prinmary
consurmer laws of the United States on their heads, and have found
very little other than platitudes. It talks about "seamless"
transportati on opportunities; about greater "efficiencies"; about
"economies Of scope"; about "common financial objectives”; about
i nhibitions caused by the necessity to bargain on an "arms
length" basis. But these are really only euphem sns for gaining
mar ket dom nance through the waiver of the only |aws that today
can truly protect consuners.

The Delta Cartel Cannot Be Viewed In Isolation; The O her
Mesa-Carriers WIl Have To Qobtain Anti-trust Immunity For

Their Code-Sharins Arransenents If Thev Are To Be Able to
Conti nue Conoeti ng

If the Departnent grants anti-trust inmmunity to Delta and
its partners in this case, it is alnost an absolute certainty
that the other nega-carriers: United, American, Continental and
UsAir -- and their partners, wll be filing the same request wth

the Departnment within a few nonths. They will have to because



Delta will have secured a major conpetitive advantage over them
if they do not possess the sanme immunity from public prosecution
for anti-consuner activities as Delta will have.

Take the conbination of United and Lufthansa, or usair and
British Airways (or, perhaps, Anerican and Air France). Wat
carrier -- large or small -- will be able to offer viable
conpetitive service to the prinmary European trading countries
when the | aws prohibiting conbinations in restraint of trade are
neutered through anti-trust immunity? |nmagine how well the
public will be served when groups of these carriers are allowed
to agree to fix prices and ration the flights that they operate
for the purpose of maximzing the profits that they will poo
anongst thensel ves?

The Northwest-KLM Cartel Can Reasonably Be D stingui shed
From The Delta Case, But If Delta Is Ganted Immunity, It

WIl Be Virtually Impossible To Denv The Same Benefits To
Uni ted, Anerican, Continental and usAir

In hindsight, it is our view that Northwest and KLM should
never have been granted anti-trust immunity when they applied.
That wong decision, however, nust not be allowed to forever
prohi bit the application of anti-trust laws to the rest of the
airline industry.

Either the Departnment should acknow edge that the results of
its first experinent with anti-trust immunity have not been

beneficial for the public, or the Northwest - KLM case should be



di stingui shed fromthe one now before the Department.? The sheer
size and financial strength of Delta and its partners, and the
scope of their operations place this application in an entirely
different category from Northwest - KLM Delta, as noted before,
is the largest carrier of any country now operating across the
Atlantic, and it is the only U S carrier that operates a
significant level of service to either Eastern Europe or beyond
any European gateway. By one or nore neasures, Delta is al so
among the top U S. domestic carriers. Swissair and Sabena are
both significant transatlantic operators and al so between the
United States and many third-country destinations. Austrian is a
small, but grow ng, conpetitor. Each dom nates the market to and
fromits own country. In sharp contrast, Northwest was a
secondary transatlantic carrier on the verge of bankruptcy at the
tine it applied for anti-trust inmmunity, and it was only the
fifth largest U S. donestic carrier. KLMcontrols only one

Eur opean gat eway.

Contrast the situation now facing the Departnment in the
Delta case with that were the anti-trust laws to be waived for
the Delta Cartel and the issue before the Departnent was whet her
t hat decision should be extended to United, Anmerican, etc., etc.
Then there will be two precedents to distinguish: one involving
a weak, snallish carrier and one involving the |argest and

strongest of themall. And that largest carrier will have been

_ 2 This is especially warranted in view of the pending
di sagreenent between KLM and Northwest over control
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granted imunity to control traffic at four American hubs plus
four European hubs -- a conbination greater than any other
carrier can possibly come up wth.

The time to stop this very real threat is now
|f The Departnment Nevertheless Is Inclined to Gant Imunity In
This Case And It Seriouslv Wshes To Contalin The Ensuing
Damaae To Conoetition, It Must Mandate Mbst Favored Nation

Interline Agreenents For All Smaller Carriers And Grant Anti -
trust Immnity To The Onerations O Al Air Carriers

In order to partially anmeliorate the huge harm to
conpetition that grant of anti-trust immnity to Delta in this
case W ll create -- if it is ever granted -- several drastic
remedies are required. First, the Departnment nust require that
Delta, and any other carrier whose operations are simlarly
I nmmuni zed, enter into full interline agreements with all other
carriers that wish them and that they nust do so on a "most
favored nation" basis. At present, snaller carriers |ike Tower
Air are barred by Delta from obtaining even the small conpetitive
benefits that interline arrangenments enable.

Second, the Departnent nust grant anti-trust imunity to all
smal| carriers that conpete with Delta so that they too can gain
some of the benefits that flow from conspiring with their
conpetitors to fix prices, divide markets and pool revenues. Wwhy
should only the largest of the large carriers be given this
privilege when it is the snaller carriers that nost need it to be
able to continue conpeting? Wy is it in the public interest for
the two airlines that control nost of the traffic going to
Switzerland or Belgium for exanple, to be the only ones that are

9



allowed to raise prices by limting capacity? Wy shouldn't a
smal|l carrier like Tower Air be equally entitled to share in this
benefit? Tower Air certainly can use the financial strengthening
that will thereby become available nmore than already-huge Delta.

Indeed, it is nuch nore inportant to the maintenance of a
bal anced conpetitive air transportati on systemfor the consum ng
public to have the continuing services of smaller carriers like
Tower Air available to it than to enable nega-carriers like Delta
to be able to reduce conpetition through exclusive anti-trust

wai vers which favor only the largest of them

CONCLUSI ON

In sum it would be highly anti-conpetitive for the
Department to grant anti-trust imunity to Delta and its partners
in this proceeding. Virtually no redeem ng public benefits would
accrue from such action. If, however, immnity is granted to
Delta, across-the-board interlining nmust be mandated and anti -
trust immunity nust also be extended to smaller carriers so that
they are able to retain sufficient financial strength with which
to continue conpeting for the public good.

Respectful ly submtted,

TOWER AIR, I

e T =

~SAephefr L. “Gelband
" “Co

unsel
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CERTI FI CATE OF SERVI CE

| certify that a copy of the foregoing Conments of Tower
Air, Inc. In Qpposition To The Joint Application was served this

3rd day of Novenber, 1995, by first-class mail/ postage prepaid,

on each person listed on the attached Se;;v“"‘x ist.

8tgphen L. Gelband
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R Tenney Johnson
2300 N Street, N.W, 6th Floor
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Roger W Fones
Chief, Transportation,
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Antitrust Division
U S. Departnment of Justice
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555 Fourth Street, N W
Washi ngton, DC 20001
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R Bruce Keiner

Crowell & Moring

1001 Pennsyl vania Avenue, N W
10th Floor North

Washi ngt on, DC 20004

Carl B. Nelson, Jr.
Associ ate GCGeneral Counsel
Anerican Arlines, Inc.
1101 17th Street, N W
Suite 600

Washi ngt on, DC 20036

Richard D. Mathias

Frank Costello

Cathl een P. Peterson

Zuckert, Scoutt & Rasenberger
888 17th Street, N W
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Washi ngton, DC 20006

M. Jon F. Ash
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Edward J. Driscoll

President and Chief Executive
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