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Washington Office Montreal | Geneva

July 6, 1995

Mr. Donald Horn
Assistant General Counsel for
International Law _ 9 s 7‘/ g8~ 33—
U.S. Department of Transportation ‘
Room 10105
400 Seventh Street, SW
Washington, D.C. 20590

Re: IATA Conference on Airline

Liability. Dkt. 49152

Dear Mr. Horn:

With reference to DOT Order 95-2-44 issued 22 February 1995, IATA is
pleased to file with the Department a report of the Plenary and the two
Working Group Sessions of the Airline Liability Conference held in
Washington DC 19-23 June 1995.

The Final Report of the Conference Session, attached together with its four
Annexes, serves as an accurate summary of the discussions and also sets
out the future work program agreed to by the Conference Session
participants, should the Immunity Order be extended as requested. (A
request for extension was formally filed with the Department on 26 June
1995.)

Also attached, for the information of the Department, is a complete set of the
advance documentation prepared for the Airline Liability Conference and of
all the working papers submitted to the Conference Session.

1001 Pennsylvania Avenue, N.W. . Suite 285 (202) 624-2977
Washington, D.C. 20004-2505 Fax: (202) 347-2366



Should any additional information be required by the Department, IATA is
prepared to provide it as expeditiously as possible.

Respectfully submitted,

ik th 0y

David M. O’'Connor _~

cc: Mr. Lorne Clark, General Counsel, tATA
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Report on Plenary and Working Group Sessions of
Washington Airline Liability Conference 19-23 June 1995

The Plenary, having noted its mandate and DOT Order 95-2-44, after a week
of discussion and debate adopted the Report of the Conference Session,
attached hereto, on 23 June 1995.

The main discussions in Plenary centred on: 1) increasing limits from
Warsaw/Hague/Montreal Agreement/Higher Voluntary Limits to SDRs
250,000; 2) providing for periodic increases to take account of inflation; 3)
a system for “up front” payments to victims/claimants; 4) where desired/
required by carriers or governments, waiver of carrier defenses except
“contributory negligence” up to an agreed new limit; 5) where
desired/required by carriers or governments, adoption of a means to provide
unlimited compensation i.e. beyond any agreed new limit, e.g. through a
special Supplemental Compensation Plan (SCP) - especially for the US -
funded by a passenger surcharge, or by means of the existing so-called
“Japanese Initiative” (JI), the cost of which is included in the ticket price, but
in any case retaining Warsaw System defenses above a defined “threshhold”.

The Plenary established two Working Groups of the Whole, one on the SCP
and another on the JI. These reviewed in some detail the respective merits
of the two approaches, mainly addressing workability and practicality, and to
what extent they could meet the test of prompt and complete compensation
on an acceptable liability basis with no per passenger limits.

Subject to receiving an extension of the immunity order, the Conference
Session decided that its Chairman should set up two follow-up Working
Groups of limited membership to focus on:

(i) the insurance costs relative to increasing the liability limits,
and in particular means of assisting small and medium sized
carriers to meet increased costs; and

(i) the “third tier’” mechanisms (beyond Warsaw/Hague and any
agreed new limit) to provide unlimited liability e.g. SCP and JlI.

(The Conference Chairman noted that the composition of the two Working

Groups would be geographically balanced and each would include at least
one US carrier.)
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In addition the IATA Secretariat was specifically -

a) requested to seek immediately an extension of the US DOT
Immunity Order to allow the Conference to complete its
mandate i.e. through Working Groups, consultations etc, and
b) instructed, in consultation with the Legal Advisory Group

(LAG), to draft by 31 August 1995 the texts of a

i) new Intercarrier Agreement, to replace the 1966 Montreal Agreement but

to be potentially applicable world-wide, and
i) an optional “add on” for unlimited compensation (including a Supplemental
Compensation Plan and any other viable “third tier” proposal)

These texts, after circulation and review, are to be presented to the IATA
Annual General Meeting 30-31 October 1995 for endorsement, following
which requisite government (including US DOT) approval would be sought.

The Conference also went on record to reaffirm that -

. the Warsaw system must be preserved

. the current limits were grossly inadequate in many jurisdictions

« Governments should act urgently through ICAQO to update the Warsaw
Treaty regime

« Montreal Aviation Protocol 4 on cargo should be brought into force
expeditiously, independently of consideration of Montreal Aviation Protocol
3 on passengers.

Pursuant to the decision of the Conference Session, the IATA Secretariat
duly filed with the US Department of Transportation a formal request for an
extension of the DOT Immunity Order, with certain modifications as set out in
the attached document of 26 June 1995, in order to allow the Conference to
complete its work.
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NOTE: Docunentation in this notebook variously refers to the
dates of the conference as 19-23 June and 19-27 June. Though
originally scheduled to conclude on 27 June, the conference
actual ly ended on 23 June. Docunents prepared prior to the
conference will show the original conclusion date of 27 June.
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IATA Building, 2000 Peel Street, Montreal, Quebec, Canada H3A 2R4
’ATA Telephone: (514) 844-6311 Fax: (514) 844-5286 Telex: 05-267627 Cables: IATA MONTREAL
Memorandum
TO: Registered Participants, Airline Liability Conference
FROM: General Counsel and Corporate Secretary
DATE: 26 May 1995
REF:
SUBJECT: IATA Airline Liability Conference - Documentation, Part |

With reference to my memorandum dated 13 April 1995, please find
attached Part | of the Documentation for the above Conference, to be held
from 19-27 June in Washington, D.C. A preliminary Agenda is to be found as
Doc. 1 of the Part I.

Part Il of the Documentation will be available on site of the Conference
as part of the Registration folder which will be handed out to you.

The Conference will be held at the Madison Hotel (Dolley Madison
Ballroom), 15th and M Streets Northwest, Washington, D.C. 20005, and is
scheduled to start on Monday 19 June at 10:00 hours.

| look forward to seeing you there.

Lome S. Clark
Secretary

General Counsel and Corporate Secretary
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UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON ALC- Item 5
. <4 OFFI CE OF THE SECRETARY WP1
N WASHINGTON, D.C. page 1

Issued by the Department of Transportation
on the 22nd day of February, 19.95

Interna tional Air Transport Association:
Agreement Relating to Liability : Docket 49152
Limitations of the Warsaw Convention

ORDER

On September 24, 1993, the International Air Transport Association (IATA) filed an
application requesting approval of, and antitrust immunity for, intercarrier discussions
concerning the limits and conditions of passenger liability established by the Warsaw
Convention (Convention).

IATA dtates that pending ratification and entry into force of Montreal Protocols
Numbers 3 and 4 to the Convention, there is a need for interim passenger liability rules
that are adequate to current day standards of compensation. . . The current regime, as.
embodied in the Montreal intercarrier agreement of 1966 (Agreement) and which covers
al carriers serving the United States, establishes a liability limit of $75,000 for personal
injury and death.1 Adjusted for inflation, IATA notes that this amount would be over
$300,000 in today’s dollars. Despite this, adherence to the Agreement’s $75,000 limit
continues to be a condition for all carriers to operate to the Untied States. Against this
background, IATA statesthat air carrier parties to the Agreement need the authority to
discuss bringing the Agreement up to date. It states that such discussions may include
possible amendments to, or replacements for, this Agreement. IATA states that its
request for discussion authority and antitrust immunity is consistent with Department
precedent.

! The Warsaw Convention, to which the United States became a party in 1934, established a number of
uniform rules regarding international air transportation, including in Article 22 an air carrier liability limit
of approximately $10,000 for each passenger injury or death, absent a finding of willful misconduct. The
Hague Protocol of 1955, which doubled the liability limit, was not ratified by the United States. Rather, in
1966, the carriers serving the United States agreed to adopt a special contract under Article 22, establishing
what remains the current regime (Agreement CAB 18900, approved by Order E-23680, May 13, 1966
(Docket 17325). Under the Agreement’s terms, these carriers also agreed not to avail themselves of the
defense of non-negligence under Article 20(1) of the Convention for claims under that amount.



No answers were filed in response to the LATA application. .
Decision

The Department has decided to grant the requested discussion immunity subject to the
conditions described below. The United States has a firmly-established policy that
liability limits should be adequate to contemporary standards of compensation and that
the current regime needs to be updated to provide sufficient protection to the traveling
public. We are granting the application because the discussions proposed by IATA may
bring about an interim solution that will serve either until Montreal Protocols 3 and 4 are
ratified and enter into force, or until negotiation and entry into force of a new

Convention meeting all U.S. requirements.

We may authorize intercarrier discussions and grant them antitrust immunity where we
find that the discussions are necessary to meet a serious transportation need or to ‘
achieve important public benefits and that such benefits or need cannot be secured by

reasonably available alternatives that are materially less anticompetitive. 49 U.S.C.
41308, 41309.

The purpose of the discussions in this case is to secure the important public benefit of a
liability regime that reflects contemporary standards of compensation. The discussions

ar e consistent with a strong and long-standing Department policy of seeking a uniform .
set of passenger liability rules that meet today's needs.

We find that there are no reasonably available alternatives to the requested discussions
having a materially less anticompetitive effect. The best alternative, of course, is an
international agreement such as the Montreal Protocols. and Supplemental
Compensation Plan, but it is because that approach has proven to be such a complex and
lengthy one, and given the pressing need to have an updated liability regime, that we
are entertaining this discussion authority request. Another alternative would be to allow
individual carriers to apply to the Department for modifications to their tariffs and
conditions of carriage to implement individual new special contracts under Article 22 of
the Convention. We do not believe that approach is workable. Some carriers would
probably attempt this, while others would not. Those that did would likely offer
contracts with different terms from one another. One clear and unacceptable result of
such an approach would be that portions of the traveling public would not be
adequately protected. A final alternative would be for the United States to unilaterally
establish aregime that all carriers operating to the United States would have to abide by.
This approach, however, could engender such significant opposition from our trading
partners that our ability to implement the plan unilateraly could very well be

jeopardized.

2 We assume for the purposes of our decision here that the proposed discussions could reduce ‘
competition among carriers.



We also find that the requested approval and grant of antitrust immunity to discuss an
interim liability regime is appropriately limited in nature and well-calculated to achieve
a result consistent with our objective of having in place a ligbility regime that reflects
contemporary standards of compensation. IATA seeks discussions geared toward
producing a temporary arrangement, recognizing the immediate need to increase the
liability limits through a uniform system of rules. Thisis fully consistent with our
objectives. IATA would announce a place and date for such discussions and has said
that it would invite all its member carriers.

IATA requests that we not impose conditions on such discussions that would restrict the
ability of the participant carriers to consider all options in structuring 2 liability regime.
We will not impose conditions other than those that we consider standard and which we
have set out below. However, we believe that in constructing any intercarrier
-agreement, the participants should seek to reflect the basic objectives which we have
pursued in our efforts to secure ratification of the Montreal Protocols and creation of a
supplemental compensation plan. We have strived for a uniform international system
that allows U.S. victims to receive fair recoveries within a reasonable period of time.
Specifically, we would expect that any agreement reached by the carriers would be
consistent with the following guidelines: first, with regard to passenger claims arising
from international journeys ticketed in the United States, passengers would be entitled to
prompt and complete compensation on a strict liability basis with no per passenger
limits 2nd with measures of damages consistent with those available in cases arising in
U.S. domestic air transportation; second, this coverage should be extended to U.S.
citizens and permanent residents traveling internationally on tickets not issued in the
United States.

We have decided to grant the request for discussion authority and antitrust immunity in
this order, rather than through 2 show-cause proceeding. The discussions sought by the
applicants seek to carry out our established public policy goa, the modernization of
passenger liability limits. Implementing that goal as soon as possible will redound to the
immediate benefit of the traveling public 2nd therefore provide important public
benefits. We are willing to grant antitrust immunity in this instance because, unlike
most situations where it has been sought, the purpose of the discussions at issue here is
fully consistent with the public interest. Furthermore, any agreement reached by the
carriers may not be implemented without our approval, and interested persons will have
an opportunity to comment on any application for such approval.

In addition, to minimize any adverse impact on the public interest, we will condition our
approval 2nd grant of antitrust immunity upon the following express conditions: (1) the
discussion authority is limited to 120 days from the date of publication of this order; (2)
advance notice of any meeting shall be given to al U.S. and foreign air carriers as well as
to the Department of Transportation and the Department of Justice; (3) representatives of
the Department of Transportation and the Department of Justice shall be permitted to
attend the meetings authorized by this order; (4) IATA shall file within 14 days with the
Department 2 report of each meeting held including inter alia the date, place, attendance,
acopy of any information submitted to the meeting by any participant, and a summary
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of the discussions and any proposed agreements; (5) any agreement reached must be ‘
submitted to the Department for approval and must be approved before its

implementation; (6) the attendees at such meetings must not discuss rates, fares or

capacity, except to the extent necessary to discuss ticket price additions reflecting the

cost of any passenger compensation plan; and (7) the discussions will be held in the
metropolitan Washington, D.C. area.

ACCORDINGLY,

1. The Department approves the request for discussion authority filed by IATA in this
docket, subject to the restrictions listed below, under section 41308 of title 49 of the
United States Code, for 120 days from the date of publication of this order, for
discussions directed toward producing a uniform set of passenger liability limits;

2. The Department exempts persons participating in the discussions approved by this ‘
order from the operation of the antitrust laws under section 41309 of Title 49 of the

United States Code;
3. The Department’ s approval is subject to the following conditions:

(&) Advance notice of any meeting shall be given to all identifiably interested U.S.
air carriers and foreign air carriers, as well asto the Department of Transportation and .
the Department of Justice;

(b) Representatives of the entities listed in subparagraph (a) above shall be
permitted to attend all meetings authorized by this order;

(c) IATA shall file within 14 days with the Department a report of each meeting
held including inter alia the date, place, attendance, a copy of any information submitted
to the meeting by any participant, and a summary of the discussions and any proposed
agreements;

(d) Any agreement reached must be submitted to the Department for approval
and must be approved before its implementation;

(e) Attendees at such meetings must not discuss rates, fares or capacity, except to
the extent necessary to discuss ticket price additions reflecting the cost of any passenger

compensation plan;

(f) The Department shall retain jurisdiction over the discussions to take such
further action at any time, without a hearing, as it may deem appropriate; and

(g) . Any meetings authorized by this order shall be held in the metropolitan
Washington, D.C. area. ‘



4. Petitions for reconsideration may be filed pursuant to our rules in response to this
order;

5. We will serve a copy of this order on all parties served by IATA in this docket, as
indicated by the service list attached to its application; and

6. We will publish a copy of this order in the Federal Register

By:
Patrick V. Murphy
Acting Assistant Secretary for

Aviation and International Affairs

(SEAL)
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U.S. DEPARTMENT of TRANSPORTATI ON
Washington, D.C

International Air Transport )

Associ ation: Agreenent Relating ) Docket

to Liability Limtations of the ) Agreement CAB 18900
War saw Convention )

APPL| CATION FOR APPROVAL OF, AND

The International Air Transport Association (IATA) hereby
requests, pursuant to sections412 and 414 of the Federal Aviation
Act of 1958, as anended (Act), and 14 crr Part 303, thatt he
Department grant itsapproval Of , and antitrust immunity for,
intercarrier discussions concerni ng t he 1dmitsand condi ti ons of
passenger liability establishedby the wasaw Convention, including
specifically Articles 22 (1) and 20(1) of the Convention, orthe
Convention as amended by t he Hague Pr ot ocol . The intercarrier
discussions may i ncl ude possibl e amendmentsto, orrepl acenents
for, the Montreal intercarrier agreenent (CAB 18900) which is
subject t0o a grantof antitrust immunity by the G vil Aeronautics
Board dated May 13, 1966.

Aircarriers operatingunder t he WarsawConvention'equirethe
flexibility necessary to consider options that would update the
operation of the Comventiom,pending entry into force of the
amendnments to the Convention incorporated 4m Montreal Protocols 3
and 4,which are pending advice and consent to ratification in the
United States Senate. This authority 4s necessary to addressthe
concerns of the travelling public and foreign governments th a't

IATA 9724M3



support interimaction to .develop national or regional remedies to
the existing low limts of liability. As set forth below, the
approval and imunity requested here is in the-public interest, and

IS necessary to secure inportant public benefits.

1. Backaround

The Convention for the Unification of Certain Rules Relating
to International Transportation by Ar (the \Wrsaw Convention) was
signed in 1929. The United States becane a party in 1934.
Currently atleast 117 countries are parties to the cConventon.
The\\ir saw Conventien est abl i shes uniformrules as to the rights
and obl i gations between air carriers and users ofi nternational air
transportation and creates uniformity M t h respect t O transporta-
tion documentation such as passenger tickets, baggage checks, and
air way-bills. Included in the uniform rules established by t he
Convention are those Which setforth the liability ofanair
carrier to its passengers in cases Of death or injury from an
accident. Article 22 of the Conventienprovides that the liability
of the air carrier for passenger injury or -death is |imted to
approxi mately $10, 000, which applies absenta finding of wllful

misconduct.
Si nce the 19508, the United State8 ha8 t aken thel ead in

effort8 t 0 modernize t he warsaw Convention’s |iability rules. |p
the Hague Protocol Of 1955, the passenger | imtation set forth in
Article 22 of the convention was doubl ed, butthis Protocol was
never ratified by the United States Senate. Ia 1965, following the
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failure of the United States to ratify the Hague Protocol, the
carriers serving the United States agreed to adopt a speci al
contract under Article 22 ofthe \War saw Convention for transporta-
tion to, through, or fromthe United States, establishing a
liability limit of $75 000 for passenger injury and death.
Further, the carriers agreed not to avail thenselves of the defense
of non-negligence under Article 20(1) of the Convention for clains
within enatlimt. This agreementwas originally conceived as a
temporary NMeEasure pending negotiation of revisions to the Warsaw
Convention now incorporated 4m Montreal Protocols Nos. 3 and 4.
This agreement , known a8 the Montreal intercarrier agreement,
remains inforce today.!

Recently the United State8 Governmeat has been engaged in an
effort toratify Montreal Protocols Nos. 3 and 4 t0 the Convention
and { 0 establish a supplemental compensation system CONSi Stent with

Article 3sathereof. However, the delay in US. ratification and
the entry’ into force 'of the Montreal Pr ot ocol s, which were

negotiated im 1975, 4is a matter of concern to the International
avi ati on community, including t he governments of many of the
avi ation partner8 of the United States. Wile [ATA renmains firnly
commtted to U S ratification ofthe MontrealProtocols, itmust
alsot ake stepstomaintain the viability of the Convention's
passenger Liability rule8 pending such ratification and, thereat-

} Agr eenent CAB 18900, approved by order E-23680, May 13, 1966
(e>cket 17325) .
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ter, the entry into force of the Montreal Protocols.? Further, ‘

that action nust be consistent with framework of the Warsaw
Convention, including the recent amendnents reflected in those
Protocol s.

The enhanced limitation set forth in the Mntreal intercarrier
agreement is considered today to be inadequate to the standards of
compensation for nany countries. Japanese- flag airlines have
applied for and obtained U S. approval efnodifications to their
tariffs and conditions of carriage to inplenent a new speci al
contractunder Article 22 of the convention. In effect, Japanese ‘
air carriers applied for strict but limted liability wp to 100,000
SDRs, and thereafter gorunlimted liability on the basis of

presumed, butr ebutt abl e, fault.® The application of the Japanese
airlines required an exemption from 14 CFR Part 203. That
regulation require8 adherenceto the Mntreal intercarrier nL
agreement by all airlines sexrving the United States as a condition
of their operating authority.
Initiative8 are also underway in Burope t 0 address the
question ofairline liability under the warsawsystem. |n October,
1992, the European Community Circul at ed a comsultation paper on nL

2 The authority requested here is for the discussion of
special contract8 that would remain in effeet for a contractin
party until the amendmentsincluded in Montreal Prot ocol :
become effective for that party, which necessarily could be after
the Montreal Protocol8 eater” into force for the United States.

? See, e£.9., Application of All Nippon Airwavs Co, Ltd, for

mmmn%%m;nummumlmm
1958, as amended, er 92-12-43 (Decenber 31, 1992).
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passenger |iability under.the Warsaw Convention.' Thereafter, the
Econom ¢ Committee of ECAC commenced a study of the operation of
the Warsaw systemwith a view toward devel oping practical solutions
to the problens of the current system  There appears to be a
consensus anong all parties to these efforts -- airlines, insurers,
governments and other interested persons -- that interimaction to
increase the existing limts may be required and that voluntary
action by carriers dis the preferred approach. There i s also
general agreement, however, that this action should not destabilize
t he War saw system | t sel f.

|t was precisely this sameconcern in the United States that
| ed to the adopti on oft he Montrealintercarrier agreenent in 1966.
That agreementwas i nt ended t 0 constitute an i nteri m measure
pending negotiation and U S. ratification of amendmentsto the
War saw Conventionthatare now i Ncl uded in t he Montreal Protocol s.
The liability limit Of $75,000, absent W | | f ul misconduct, is now
itself outdated aNd insufficient. FOr example, 1£® (] u8ted tor
inflation, that amount would be over $300, 000 in today’s dollars.
Nevertheless, the Nontreal dintercarrieragreemen! continues to
oper at e under a grant of antitrust immunity frem the Civil
Aeronautics Board, and air carriers with authority to operate to
the United States are requiredt0 be a party to the agreement as a
condition of that authority. It is now necessary, thenfore, to
give the air carriers party to the agreement the authority to
consider bringing it up to date pending the entry into force of

4 See Attachnent a.

-5 - WTA 924m)



Montreal Protocols Nos. 3 -and 4. |n response torequests fromits
menber airlines, |ATA recently filed a request for Conmmi ssion
authority for intercarrier di scussions on the' passenger liability
limts. These di scussions were approved by the Conm ssion by
letter dated September 1, 1993.° Sinilar authority is required
from the U S. Department of Transportation, however, before these
di scussions can proceed.

The international airline community Will continue tostrengly
support U.s. efforts to obtain ratif ication of the Mntreal
Protocol 8 and adoption of a supplemental conpensati on systemwhich
the United States Government has proposed a8 a condition ofits
ratification oft he Protocols. The Nati onal Commission t O Ensure
a Strong Conpetitive Airline Industry has recommended ratification
of t he Protocold and approval of a supplemental conpensati on plan
to bringthe Warsaw system up t0 date in a mannerwhi ch adequately
serves t he interests of both airlines and .the users of their
services.” Article 35A of the Convention, asit wouldbeanended
by the Protocols, (i ves each contracti ng statet he ri ght toensure
compensation foritS OWN passengers commensurate With it8S economic
standard8 in excess of the carriers’ limitof | iability under the
Convention. Any discussion Of possible amendments t O O replace-
ments fortheMontreal intercarrier agreement wouldtake placein

$ See Attachment B.
e See Attachment C.

- - - (1S3 - - ¢ [l p DS Qe
mn_Q%Sﬁeza, The Nat | onal Commission to Ensure 4 Strong Competi-
trve Alrl 1 ne Industry,August 1993.
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full recognition of the objectives and |ikely operation of Article
35A once it enters into force.

It is generally recognized that contracting states party to
the Warsaw Convention may devel op different policies concerning the
appropriate levels of, and standards for, conpensation for
international airline passengers. In this regard, the framework of
Article 35a0f the Convention, as anended by Montreal Protocol No.
3, allows eachstate todevel op a supplemental conpensation system
consistent wWith its own policies, since it generally would apply to
transportation seld@wi thin it8 own territery. That framework by
Its terns also tends to avoid conflicts between contracting states
i ntheinplenentation of supplemental compensation systems.

It will therefore be necessary for the airlines to consider
whether 5 f rameworkfor potentially different special contracts
under Article 22 woul d also be appropriate.  This issue would
necessarily i nvol ve considerationoft he potential effect ofsuch
contract8 on Interline arrangenent 8 and other i ndustry practices in
order t0 ensure that each passenger purchases a ticket for
transportationW th [iability rules thatare 88 consistent and
predictabl e as possi bl e.

Airlines intend to considerin the near future these framework
issues On an informal basi s and no Departnment authority is
requested or required f Or this preparatory work. The franework
| sSsues that will be consideredi nvol ve | egal considerations
relating to the administrationof the Comvention,and the formof
potential submiszions { O con=racting states for approval ©f any New

special contract8 thatmay be devel oped. Pendi ng Department action
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on this application, therefore, airlines will limt their consider-
ation ofspecial contracts and avoid any discussion of the
potential limts of, and conditions for, 'their liability to
passengers.

The fact thatprelimnary discussions can take place without
special discussion authority does not in any way dimnish the
urgency of Departnent action on this application. On the contrary
manycarriers,anda nunber of governments, are anxious to see
substantive discussions on |iability issues by carriers begin soon,
and carriers cannot d0 so without DOT approval Ofthisapplicati on.

II. Discussion Authority is

Section 412 of t he Act empowers t he Department t 0 grant
authority for intercarrier discussions concerni ng natters relating
to foreign air transportationprovi ded thatsuch discussionsare
not contrary to the public interestor 4m violation of the Act.

Section412(a) (2) (A); Joint Application of NorthwestAirlines, Inc,

and KLM Roval Dutch Adzrlige, Order 93-1- 11 (January 11, 1993) (O der
93-1-U); Agreement Among Members Of the Ipterpational Air

90-1-41 (January 22, 1990) (Order90-1-41). Discussions I egar di ng
t he adequacy ofexisting |iability limits for passenger injury or
deat h are intended,among Ot her things, t 0 provide Qreater
protection to the travelling public and will not substantially
reduce or elimnate conpetition. Accordingly, the Departnent
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should grant the discussion authority requested in this applica-
tion.

Even if di scussions concerning the adequacy of existing
liability limts could be perceived as adversely affecting
conpetition, such discussions should nonethel ess be approved in
viewofthei nportant public benefits they winconfer and the |ack
of reasonable alternative neans for acconplishing these benefits.
See, Section 412(a) (2) (A) (i); Order 93-1-11 at 10 (*The Depart nent
may not approve an intercarrier agreenent that gubstantially
reduces orelimnates competition unless the Department finds that
the agreement is necessary to neet an inportant transportation need
Of secure important public benefit8t hat cannot benet or secured
by reasonably available alternative means having materially |ess
anticompetitive effects®)emphasisinthe original). Inadditionto
establishingaframeworkf Or provi di ng greater protection tothe
travellingpublic,SUCh discussicasadvance i nternational comty
and important foreign POl i Cy goals that cannothe net or secured by
reasonabl y alternative neans havingnaterial | y| eas anticompetitive
effects. Quite simply, NO alternative forum exists in whicht hese
issues may be addressed.

Discussion authority w || advance importantforeignpolicy and
comity considerations. The noderni zati on oft he warsawConvention-
‘g8 liability limits, as discussed above, ha8 been a consi stent
policy goal of the UnitedStates Govermment, and the discussion
aut hority and antitrust immunity requested her e is clearly int he
public interest. Action by air carrierst0 review the operation of
t he warsaw and Warsaw/Hague limitspendingentry into force of the
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Montreal Protocols will further the realization of the inportant
benefits to the travelling public thatare the foundation of the
Warsaw Convention and U S. efforts to amend- it.  Moreover, the
benefits derived fromincreased liability limts will flow not only
to individual nmenbers of the travelling public, but also to the
signatories to the Warsaw Convention.

In addition to providing greater protection to the travelling
public and furthering U S. foreign policy goals, discussion
authority will promoteinternational comity by atfirming t he
I nportance of the Warsaw Convention and the need for international
cooperation and uniformity. The Warsaw system is one Of t he nost
wi dely adhered to multilateral treaty systems im effect in the
world today. It establishes many f the unifozm rule8 that nmake an
integrated intermational avi ati On system possible. |ncluded in
these rules are provisiongrelated to the liabilities ofairlines
to passengers; matters Of direct concern to the govermments whose
citizens utilize international ai I transportation services.Many
of those governments NOW favor interim action tO0 review the
limtations of liability reflected in those rules.

Di scussi on authority should be grantedunder section 412.
Discussion ofthese matters is notadverse t0 the public interest,
IS notin violatien Of the Act,and is not |ikely to substantially
reduce competition. Moreover, even if such discussions could be
perceived as adversely affecting competition, discussion aut hority
iS nevertheless appropriate in vi ew of the dimportant public
benefits that will result from such discussions.
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. 11, Antitrust Immunity for Discussions
as Prover Under Section 4140of the Act

Section 414 of the Act provides in pertinent part:

In any order made under section . . . 412 of
this Act, the Board may, as part of such
order, exempt any person effected by such
order fromthe Operations ofthe *antitrust
laws® . . . tothe extent necessary to enaple
such,P,erson to proceed with the transaction
speciftically approved by the Board in such
order and those transactions necessarily
contenpl ated by such order, except thatthe
Board may not exempt such person unless it
‘ determ nés thatthe exemption i S required in
the public interest. Notwithstanding t he
precedi ng sentence, on the basis oOf t egfl nd-
I ngs required by subsection (a) (2) (Al (i)of
section 412, the Board a%ll as part Of any
order under such section Whi Ch approves any .
. . request . . tany person affected
by such order* from the Operation8 of the
*antitrust laws® . . . t0the extent necessary
to enable such person tO proceed with the
. transacti on specifically a Rr oved by t he Boara
in such order and wt OS€e transactions
necessarily contemplated by suchorder.?

49 App. USC 1384. (emphasis added). Thus, Wwhere discussion
authority | 3 granted under subsection (a) (2) (A) of o M MmexOm 412 t he
Department may, a t Jits discretion, grant antitrust immunity.® See
. also Order 93-1-11. \Wiere discussion authority is granted under
subsection (a)2) (A)(1), however, sueh authority nust be accompa-

' On January 1, 1985, theBoard’'s authority under sections 412
and 414 was transferred to the Departnment of Transportation. 4s
U.S.C. App. S 1551 (b) (C).

® Section 412 (a)(2) (A) provides in pertinent part:  *The
Board, . . shall by order approve any comtract,agreenment, or
request, or amy nodification or cancellation thereof, thatit does
?(r)]t_ find to be aaverse to the public interest, or in violation of
IS Act."
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nied by section 414 antitrust immunity.” See also Agreement Among

Services Matters, Order 89-10-52 (Qctober 27, 1989) (Order 89-10-
52).

. Antitrust Immunity is
appropriate for Discussions Approved

The pepartmentW || not grant inmmunity fortransactions that
do motsubstantially reduce conpetition absent a strong show ng
thatantitrustimmunity IS required in the publici nterest, and ‘
that the parties will not proceed with the transaction w thout such
immunity. Oder 93-1-11. The antitrust immnity requested here
shoul d be granted because the proposed discussions are imt he
public interest and will not proceed absent such immunity.

The analysis for det er m ni ng whet her antitrust immunity isin ‘
the public interestis similar to the public interest analysis
conducted in connection with e ection 412 of the act 19 at 11.
Specifically, in determining whetherantitrust immnity shoul d be
granted, the Department considers the interests of the travel | ing
public, the foreign policy goal 8 of the United States, and the .

1 section 412 (a) (2) (A) (1) provides in pertinent part:

The Board nay metapprove or, after periodi c review,
continue its dpproval-of any sueh contract, agreenent, or
request, or any modificatiom or cancel | ation thereof,

which substantially reduces or elimnates competition,
unless it f£inds that the contract, agreement, or request
isnecessary tomeetaserioustransportation need or to
secure impoitant publ i ¢ benefit8 incl udi ng international
comty orforeign policy consideration, and itdoes not
find that such nee can be met or such benefits can be
secured reasonably available alternative means having
material [y | ess anticompetitive effects.
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advancenent ofinternational comty. See e.g., Oder 93-1-11. As
di scussed nore fully above, an examination of each ofthese factors
dictates in favor of granting antitrust immunity for di scussions
concerning liability 2limits for passenger injury or death.
Antitrust imunity for, and agreements arising from, such discus-
sions will further US. foreign policy goals, advance international
comty and benefit the travelling public.

Al t hough discussions concerning liability [imts are not
| i kel y to*substantially r educe competition,®t he Departnent shoul d
neverthel ess approve this application because such discussions are
in the public interest and will notproceed absent antitrust
immunity. TheMontreal intercarrieragreenment continuer to operate
under a grantofantitrustimmunity under section 414 of the act.
G ven the fact that any discussion Of these issues Wi || inevitably
i nclude nodifications to that agreement, participants to nuch
discussions may risk a general antitrust Chal | enge. Consequently,
IATA members are unwi | | ing to proceed with discussions absent
antitrust immunity.

If discussion authority is granted under subsection (a) (2)( A
of section 412ofthe Act, antitrust immnity should be granted
under section 414 in vi ew of the fact that discussions are in the
publ i C interest and will not proceed absent such immunity.
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1. Antitrust Immnit&us .
appropriate for Discussions Approved Under
' i ion 412 of the Act

Were discussion authority is approved pursuant to subsection
(a) (2) (A) (i) of section 412 ofthe Act, such approval must be
acconpani ed by antitrust immunity. Section 414; Order 89-10-52 at
7 (" [Wlhere an anticompetitive agreementisapproved in order to
attain ot her objectives, the conferral ofantitrust immunity iS
mandatory under the Federal Aviation Act, as amended.®). Accord-
ingly, If thediscussion authority requested here is grant ed under
Subsection (a) (2) (A (i) of section 412, such authority nust be
acconpani ed by antitrust immnity pursuant tosection 414.

IVv. cConditions

If discussion aut hority is granted under section 412, the
Department may include the standarda condition8 relating to
government obser\r.e_rc and the requirements that all agreements must
be filed for prior approval. |t shouldnot, however,. contain any
conditions that would restrict the ability egairlines to consider
all possible options rel ati ng to the implementation Of Article8 22
and 35A of the Convention. Notwithstanding its mandatory incorpo-
ration into 14 CFR Part 203, the Montreal intercarrier agr eenent
is, in it8 concepti on amd character, a wvoluntary agr eenent,
consistent W t h t he operationof Article 22 itself. Accordingly,
carrier8 must be free under IATA auspices to consider vari ous
option8 relating to the inplenentation of Article 22 to devel op

recommendations that W | | satisfy t he concerns of al | governments.
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This flexibility, of course, would be subject to the requirenent
that any agreement be submtted to the Department for review and
approval prior to inplenentation.

V. Conclusion

Fort he foregoi ng reasons, the International Ar Transport
Association respectfully requests that it8 application for
di scussion authority be approved under section 412 of the Act, and
thatmenber activities constituting participation in such discus-
sions, Whet her in person orby amy O her means, be immunized from
application of the antitrust|aws under section 414 of theAct.

Respectfullysubnitted,

o

DAVI D 0 CONNOR WARREN L. DEAN

Regional Director, U S. r, Bllis, Joseph & Mills

International Ar 600 New Hampshire Avenue, N W
Transport Association Suite 1000

1001 Pennsylvania Avenue Washington, DC 20037

Suite 285 202/944-3000

Washington, DC 20004 . .

202/624-2977 Attorneys for the | nternational

Air Transport Association

Sept enber 24, 1993
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CERTIFICATE OF SERVICE

. A copy ofthe Internatignal Air Transport Association's
Application’for Approval of, and Antitrust Immunity for, Discussion
Authority has been served on this 24th day of September 1993,
by first-class mail, postage, prepaid on the f ollowing persons:

Mr. James Tarrant

Deputy Assistant Secretary for
Transportation Affairs

Dega.ttmt of State

2201 C Street, N.W.

Washington, D. C. 20520

(202) 647-4045

'\éﬁ‘ Mfark C. Schechter
| €1, Transportation,
& Agriculture Section
Antitrust D VI SI On
cha.r:mant of Justice
555 Pourth Street, N.W.
Washingten, D. C. 20001
(202) 307-6349

uﬁ‘%b.‘éni;z




International Air Transport Association

worid arrline
IATA CENTRE. ROUTE DE L'AEROPORT 33. P.O. BOX 672

CH-1215 GENEVA 15 AIRPORT. SWITZERLAND
TELEPHONE: (022) 799 25 25 » TELEX: 415586 . CABLES: IATA GENEVA

cooperation

ALC- Item 5

MEMORANDUM WP 3
page 1

TO: Members of the Lega Advisory Group
COPY: All Generad Counsel

FROM: Director Lega Services - Geneva
REF: G/3069/TW/mdm/Gc393 4o

DATE: 26 October 1993

SUBJECT: WARSAW LIABILITY SYSTEM

At its 157th meeting held on 28 May 1993, the IATA Executive
Committee received a report on developments in Europe and Japan with regard to the urgent
need to reform and modemise the Warsaw System. The Committee noted that IATA had
|ong advocated ratification of the Montreal Protocols and, through its Member airlines, had
repeatedly urged governments to bring these instruments into force. *

The Executive Committee also noted that while the U.S. Administration
remains committed to the ratification of tbe Montreal Protocols, government initiatives in

Europe, through ECAC and by the Commission of the European Community, sought to
develop a solution to the urgent problem of increasing |iability limitsfor passenger death or

injury, in the short term, within 8s la-2e a group of European states as possible, without
destabilising the Warsaw system as awhole.

Inthiscontext, the Executive Committee agreed that the IATA Secretariat

should seek appropriate authority both from the U.S. Department of Transportation and the
European Commission, t0 permit airlinediscussions on the revision Of liability limits, without

undermining the integrity of the Warsaw régime.
2

*AsevidencedbyResolutions adopted at Annual General Meetings Of the Associationin1976, 1978, 1981,
1982 and 1984.



For your information, please find attached the following:

(1) Application filed with the European Commission (DGIV) on 13 August
1993,

) L etter from DGIV dated 1 September 1993 in response to IATA's
application;

(3) IATA application to the U.S. DoT dated 24 September 1993 for approval |

of, and antitrust immunity for. discussion authoritv without its
attachments. See Attachment B of Agenda Item 2

o~

M. Wilson

Attachments

—
———



ATTACHMENT 1

‘@E’
IATA

International Air Transport Association

PIERRE J. JEANNIOT, O.C.

- - MONTREAL /GENEVA

DG 1200 13 August 1993

Dr. John Templelang

Directorate-General f or Competition - DG IV
Commission Of the European Communities

150, Avenue de Cortenberg

B- 1049 Brussels

Bel gi um

Dear Dr. Tenpl e Lang,

| have the homour, en behalf of the International A ¢
Iransport Assoclation and on behalf of its Member Airlines as listed
in Anna I, hereby t 0 apply for negative elearance f Or inter-carrier
consultationson passenger |i ability 1imits, asexplainedinnore
detail in Amnex||, amd, t0 tht extemtthatnth negative cl earance
cannot be granted, for an exemptionunder Articl e 85(3) of the
Treaty establishing theFuropean ECONOM C Commmumity.

Ialsoenclosedin Annex||thc® 45625502 |nfornmation
required by the Commission. I remain at your disposal to provide
anyf Urt her information you might request.

In view ofthe large nmmber Of puti tr, acknowledgement

of receipt t O IATA can bt considered ® |Imwledgemmt of receiptt 0
dts CO- appl i cant Members.

Sincerely,

.9

( :

/&
~—

GENEVA -~ Route de I'Adroport X3
mm%&umagmm .’.m‘u&ma‘;
slaphons: 844531 Telsphons:
1” ““W) . Cabiss: IATA Geneva  Telax: 415588
ITA Teluc 838 7627 S 10 2% 80

Fax: §14) 844-5208
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ANNEX |

This torm must be accompanied by an annex contaiming
the intormanon specified in the attached Complementary
Ntwe.

The form and annex must be supplied in fourteen copes (two
for the Commission and one for each Member State). Supply
three copies of any relevantagreement and one copy of ather
supporung documents.

Pleasc do not forget to complete the Acknowledgement of
Receipt annexed.

If space is insufficient, please use extra pages. specifying to
which item on the form they relate.

FORM AER

TO THE COMMISSION OF THE EUROPEAN COMMUNITIES

Di G 1 for C .
200, rue de 1a Loi
B-1049 Brussels

A. Applicstion for megative clearsnce pursusnt © Arvicle 3 (2) of Council Regulstion No 3975/87 of 14 December 1987
relating to implementation of Article 85 (1) or of Aricle 86 of the Tresty establishing the European Economic
Communiry.

B. Applicstion under Aricle S of Council Regulstion No 3975/87 of 14 December 1987 with a view to obtsining a decision
wnder Article 85 (3) of the Tresty establishing the Europesn Economic Communiry.

wnincorporated  body trading wader 2
business mame, give, slo, the mame,
forename(s) and addrem eof the

proprietoe(s) or parmer(s).

Where sn application is submicced en
nehslf of some other person (or i
nbnmdbym&nutm)&e
mame, address and position of lﬁ!,
representative  (or joint representative
mus: be given, together with proof of his
suthority o act. Where an spplication or
motificarion is submitred by or on behalf of
mhﬂmmﬁty(wapp:;
s joint representative. (Armice 2

sad (3) of Cwmmissias Regulstion
No 4261/88).

Ldentity of the parts
1. ldentity of applicant

Full name and address, salephone, salex International Air Transport Association

ool e g IATA Cantre

description ) s) .

associstion(s) of un::rrakings submirring P.0. Baa 672, Route de l'Aéroport 33

the spplication. - CH-1215 Geneva 15 Airport, Switzerland

Tel: (41 22) 799 2525
For pammmasksips, sole traders ar any other Fax: (41 22) 798 3553

Tel ex: 415586

188 Active and 128 Associate Members Of
IATA listed in Annex | to this Appl ation

Proof of suthority of IATA to act on behalf
of its Members is on fi| ¢ with the Commission
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2. ldentity of any other parties

Full name and address and brief

descnpuon of any other parnes to . le
the agreement, deasion or concerted not gppl:.cab
practice (heremnafter referred to as ‘the

0 DJ]ULOQWN

State what steps have been taken to inform
these other parties of this applicanon.

{This informarion is not mecessary in
respect of standard contracts which an
undertaking submirting the application

has concluded or intends to conclude with

2 number of parties.)
Purpose of this application . {Please answer yes or
(see Complementary Noce) 0 ¢0 the guestions)
Are you asking for negative clearsnce aloae? (See Complementary Note — Section IV, No
end of first paragraph — for the consequence of such a request.)
Are you spplying for negative clearance, and aleo applying for & decision under
Articie 85 (3) in case the Commission does not grant megative clearance? Yes
Are you only applying for a decision under Articie 85 (3) No
'uldywbenmﬁdwuhamﬁulnc?(&ﬁedd&mwﬁd& Yes

Complementary Noee).

The undersigned deciare that the information given above and in the .. pages snnexed herero is corvect w the best of their
Imowledge and belicf, that all estimates are idensified as such and are their best estimates of the underlying facts and thar all
the opinions expressed are sincere. They are sware of the provisions of Article 12 (1) (2) of Regulation (EEC) No 3975/87

{sse attached Complementary Noce).

Place and dare _OEREVE, 12 August 1983

o
m?_A\W’“?

Pierre J. Jeanniot, 0.C.

Director General

Write nothing in this margin
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COMMISSION Brussels
OF THE
EUROPEANCOMMUNITIES

Directorate-GeneralforCompetition

To
The Director General
International Adir Transport Association
IATA Centre
P.O Box 672, Route de 1l'Aéroport 33
CH-1215 Geneva 15 Airport, Switzerland
ACKNOWLEDGEMENT OF RECEIPT

(This form will be recurned o the address insereed above if the sop half is completed in a single copy by the person lodging it)

Your spplication dared: 12 August 1993

Inter—carrier consultations on passenger liability limits .

concerning:

Your reference:

Parcies:

1. _JATA and its 126 Members listed in Annex I to the Application

2 dated 12 August 1993 -d -

(There is 20 need o0 name the ocher umismmbings parvy 0 the acrangement)

(To be completed by the Guummission.)

was veceived on: .
and registered under No IV/AER/

Pleasc quote the above number in all correspondence

Provesions! addrens: Tolephane: Talex: Telegrapine address:
200, rwe de ks Loi Direct bime: 238.... - COMEU B 21877 COMEUR Bewasels
51049 Brussals Telephons enchenge: 215 11 11
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Annex

216 Members (188 Active and 28 Associate) On 22nd July 1993

®= Tariff Coordination Members (97)
== Non-voting Tariff Coordination Members

ACTIVE MEMBERS

Y ADA=Air

JP*  Adrir Airways

EI* Aer Lingus p.l.c.

SU*  Aeroflot - Russian International Airlines
AR*"  Aerolinrrs Argentinas

AM  Aerovias de México S.A. de C.V. (AEROMEXICO)
AV*  Aerovias Nacionales de Colombia S.A. (AVIANCA)
VE  Aerovias Venezolanas S._A. (AVENSA) -

2L Affretair (PVT) Ltd.

RK®  Air Afrique

AH"  Air Algérie

W Afr Austral

BP  Air Botswana Corporation

SB  Air Caledonie International

REGLEFICINOrRESgIagRjIoynenEeygsasyyesy

Air Canada

Air France

Air Gabon

Air Inter (Lignes Aériennes Intérieures)
Alr Jamatca Ltd.

Alr Liberte S.A.

Air Littoral

Al t Madagascar

Afr Malawl Ltd.

Air Malta Company Ltd.

Air Marshall Islands

Air Martinique

Air Mauritius

Air Namibia

Air New Zealand Ltd.

Alr Niugini

Air Pacific I1td.

Atr Seychslles Ltd.
AfrTanzaniaCorporation

Air Tungaru Corporation

AlrU.K.

Adr Ukraine Intsrmational

Air Vanuatu

Air Zaire

Air Zimbabwe Corporation
Air-India

Alrlanka Ltd.

Alaska Airlines Inc.

Alitalia = Linee Aeree Italiane S.p.A.
All Nippon Airways Co., Ltd.

ALM (Antillean Airlines)

ALYEMDA — Yemen Airlines

America Vest Airlines, Inc.
American Airlines Inc. .
ADM-Minerve S.A. d.b.a. ADM French Airlines
Ariana Afghan Airlines Co. Ltd.
Austrian Afrlines

Aviacién y Comercio, S.A. (AVIACD)
Balkan Bulgarian Airlines

ess s
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Baltic International Airlines
Biman Bangladesh Airlines
Birmingham Europrrn Airways Ltd.
Braathens S_.A_F_E.

British Airways p.1.c.

British Midland Airways Ltd.
Brymon Airways

Business Air Ltd.

Cameroon Airlines

Canadian Airlines International Ltd.

Cathay Pacific Airways Ltd.
Ceskoslovenske Asrolinie (CSA)

Commercial Airways (Pty.) Ltd. (COMAIR)

Compafiia Mexicana de Aviacién S.A. de C.V.

(MEXICANA)
Conti-Flug
Continental Airlines Inc.
Croatia Aitlinrs
Crossair
Cyprus Airways Ltd.
Dan-Air Services Ltd.
Delta Air Lines Inc.

Deutsche BA Luftfahrtgesellischaft mbH

Deutsche Lufthansa A.6. (LUFTHANSA)

Egyptair
El Al Israel Aitlims Ltd.
Emirates

Empresa Consolidada Cubana do Aviacién

(CuBANA)

Empresa de Trangsporte Aéreo del Peri

(AEROPERV)

Empresa Ecuatoriana de Aviacién S.A.

(ECUATORIANA)
Estonian Air
Ethiopian Airlines Corporation
Euralair Intermational
European Air Transport
Eurowings A6
Federal Express Corporation
Finnair Oy
Garuda Indonesia
GB Airvays
Ghana Airvays Corporation
Gulf Air Company 6.5.C.

Hong Kemag Dragon Airlinrs Ltd. (DRAGONAIR)

Hunting Cargo Airlines

IBERIA {(Lineas Aéreas de Espafia S.A.)

Icelandair
Indian Afrlines

Iran Air, The Airline of the Islamic

Republic of lran
Iraqi Airways

Jamahiriya Libyan Arab Airlines

=i



Ay
=
JY
U
KQ=
KL=
KE®
Ku=
72
TM=
NG*
oL
uc
l_AI
LR
Pz
TE
LB
LC
LT
LG
M

6E
MA®

JE
IG
HE=

Kz.

OA.
PK.
PR*
PU*

Lo*
NI®

SC
QF*
RO
AT
Bl
RJ‘

ETELL

sQ
3z

IE
HH
SA®

Japan Air System Co. Ltd.

Japan Airlines Co. Ltd.

Jersey European Airways

Jugoslovtnski Aerotransport (JAT)

Kenya AiNays Ltd.

KL# Royal Dutch Airlines

Korean Air

Kuwait Airways Corporation

Laker Airways (Bahamas) Ltd.

LAM = Linhas Aéreas da Mogambique

Lauda Air Luftfahrt AG

Lesotho Airways Corporation

LADECO S.A.

Linea Aérea Nacional-Chile S.A. (LAN-CHILE)
Liners Aéreas Costarricenses S.A. (LACSA) .
Liners A&teas Paraguayas = W

Lithuanian Airlines

Lloyd Mteo Boliviano S.A. (LAB)

Loganair Itd.

LTV - Lufttransport-Unternehmen GmbH & co. KG.

Luxait

Maersk Air

Malaysian Airline System Berhad

Malmb Aviation AB

MALEV - Hungarian Airliner Public Ltd. Co.
(MALEV p.1.c.)

Manx Airlines Itd.

Meridiana S.p.A.

Middle East Airlines Airliban (MEA)

Nationair Canada

Nigeria Alrwvays 1td.

Nippon Cargo Airlines (NCA)

Northwest Airlines Inc.

Olympic Atrways, S.A.

Pakistan International Airlines Corp. (PIA) -

Philippine Airlines Inc.

PLUNA = Primsras Lineas Uruguayas de
Navegacién Adrea

Polskie Linie Lotnicze (UT)

Polynesian Airlines Itd.

Portugalia S.A.

P.T. Merpati Nusantara Airlines

P.T. Sempati Air

Qantas Airways Ltd.

Romanian Air Transport S.a., TAROM

Royal Air Maroc

Royal Brunei Airl ines

Royal Jordanian .

Royal Swazi National Airways Corp. Ltd.

Royal Tongan Airlines

Ryanair Ltd.

SABENA

Saudi Arabian Airlines Corp. (SAUDIA)

Scandinavian Airlines System (SAS)

Singapore Airlines Ltd.

Skyways AB

Société Nouvelle Europe Asro Service

Solomon Airliner

Somald Airlines .

South African Airwvays (SA) ‘

SR*
RB*
oT"

TA
TP"
1=
16"
FF
L=

TR*
GD

TITTTAET:

<

A

<
T

S ERY

Sudan Airways Company Ltd.
Swiss Air Transport Co.Ltd. (SWISSAIR)

Syrian Arab Airlf§nts
TAAG = Linhas Aéreas de Angola
(ANGOLA AIRLINES)
TACA International Airlines S.A.
TAP = Air Pottugal
TAT European Airlines
Thai Airways International Ltd.
Tower Air Inc.
Trans-Mediterranean Airways S_A. L. (TMA)
Trans World Airlines Inc. (TVA)
Transavia Holland B.V. d/b/a Transavia Airlir
Transbrasil S.A. Linhas Aéreas (Trans Brasil)
Transporter Aereos Ejecutivos S.A.
de C.V. (TAESA)
Trek Airways (Pty) Ltd. d.b.a Flitestar
Trinidad & Tobago (MA International)
Airways Corp.
Tunis Afr
Turkish'Airlines Inc.
United Airlines
United Parcel Service
USAir, Inc.
VARIG S.A. (Viagao Adrea Rio-Grandense)
Venezolana Internacional de Aviacién S A.
(VIASA)
Viagao Aérea Sao Paulo S_A. (VASP)
Virgin Atlantic Ainmys
Viva Air
YEMENIA Yemen Airways
2ambia Airwvays Corporation Ltd.
ZAS Airline of Egypt



ASSQCTATE MEMBERS

HS

AN=®
0

TNe=
YH

4s
IH
Yc
ZL

¥R 2B

Air North

Air Tahiti

Aloha Airlines, Inc.

Ansett Australia

Ansett New Zealand

Austral Lineas Aéreas S_A.

Australian Airlines Ltd.

Compass Airlines

Eastwest Airlines (Operations) Ltd.

East West Airlines

Falcon Aviation AB

Flight West Airlines Pty. Ltd.

Hazelton Airlines

Kendell A rlines

LAR Ttansngional (Linhas Regionais S.A.)

Linjeflyg AO

Lufthansa €1 tyLine GmbH

Mount Cook Airlines

Pacific Midland Airlines Ltd.

Safair Freighters (Pty.) Ltd.

SATA Air Aeons

Southeast European Airlines

Sunflower Airlines Ltd.

Sunstate Airlines (Q1d) Pty. Ltd.

Trans-Jamaican Airlines Ltd.
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Americas
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Further Information

2.

3.

Britf description of the intepded activity

1.1 In Cctober 1992, the EC Commission senta consultation paper to
interested parties, including IATA, inviting airline views and
comments on possible Community regulatory action to inprove and
harmonise for aircraft ® ccidnte theairline liability limts
for death or personal injury of pasaengers (\\arsaw Convention).

1.2 I n thecomments Whi ch were submitted to the Conmi SSi on, IATA
® clcnow tdgtd the need forincrtaeed liability [imts, which
currently art toolow for induetrialietd countries in respect
of death or persenal injury of passengers in aircraft
accidmto. Rtvtrthtitee, IATA Member carriers remain conmitted
t 0 theWarsawConvent i on instruments, | N theframework Of Whi ch
a permanent sol uti on should be ® onght.

1.31 N themeantime,and U o oOn.ees ofdi ecueei one Wi thin the
industry u vtll u with governments, Member carriers of IATA
bel i eve that inter-carrier di eCueei one should be held in order
toconsider t he possibility of reachingi Nt er-carrier agreement
on voluntary higher liability limits by way of special
contractO in the sense of Article 22 of the Warsaw Convention.

1.4 It is considered that ouch inter-carrier discussions, which
could be held under ¢l ® €| OX!)@ 0IATAand which wouldbe
open to all interested Member earrierson e <O0ecexam basi s,
would, if mcceeeful, ® ddreee en important concern of the
travelling public, governmental ® zthoritiu u vell u of the
| ndust 'y itself, namely to ® chieve en adequate increase of
1iability limits in { he near future, while retainingthe
possibility of formal amendment oft he Warsaw system by
governmental action in tht medium term.

Market
- Nnot applicable.

Full details of the parties

3.1 1aTAisatr ade association composed of 188 Acti ve amd 28
Associate Members, \which UC listed in Amnex | to this
application. Whilet he Active Members operate international
® beduledservi-=s,t he AssociateMembersoperate dOMeSti C
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schedul ed services. Despite a significant increase in recent
years in the nunber of Member airlines that are privately-owned
in whole or in part, it is still the case that a mgjority of
Menbers are wholly or partly-owned by governnents, including
those of menber States Of the European Community. Details on
ownership of each Menber can be provided upon request.

4.  Full details oft he arrangements

4.1 The warsaw Conventi on of 1929 (Convention for the Unification
of Certain Rules Relating to International Carriage by Air,
LRTS Volume 137, page 11) provides in its Article 22 that the
liability of the air carrier f or injury or death O a passenger
is limited to 125, 000 Poincari gol d franes, which is equivalent
to approxiautely 8,300 USD. This limitation vas raised in the
so-called Hague Protocol of 1955t 0 t he sum of 250, 000 Poi ncari
gold francs, equivalent to approximately 16, 600 USb. However,
the Bague Protocol has not beenratified by t he same number of
States vhich hadsigned and ratifi ed t he warsawConvent i on.
| nportant e #X¢XOé mnations,nich as the United States, have
remained party tot he ori gi nal WarsawGCenventiononl y.
Subsequent o ttenptmto raise the [iability [imt inorder to
keep in stepVi t h inflation,\hi | € maintaining wniformity anong
States,bhave failed: the Quatemala Gty Protocol of 1971 has
remained a deed |etter, the Mntreal Protocols Nes. 3 and 4,
signed in 1975, have been the subject of on-going efforts to
achievet he necessary numberofratifications t hr oughout t he
1980°'s up tot he presemt day. 1Im particular, the United States
Senate continues to have this matter on its agenda, with
presentlyunclearpr 0SpPeCt S a8t O whethertherequired
tvo-thirds majority in the Senate can be ® chiwed.

4.2 The delay in U. S. action to ratify t 0 Montreal Protocols Nos. 3
and 4 tot he Warsaw Conventi on has effectively del ayed
ratification action alse 4m ot her eountries i Ncl udi ng maj or
avi ation partner8 oftheUnited States. As 8 result, various
parties have comsidered alternativeacti on toe chiwe an _
adec&uate update of passenger liability 1imies. For exanple, in
1992, Japaneseair carriers have proceeded to modify their
tariffs and condi ti on8 ofcarriage t 0 implement a new special
contract under Article 22 of the Warsaw Convention, after
havi ng appl i ed for and obtained governmental approval. The new
special contract provides for strict but |imted 1iability up
to 100,000 sprs and thereafter for unlimted liability on the
basis of presumed, but rebuttabl e fault.

4.3 The Japanese Carri er agreement is mott he f£irst precedentof
this type. Al majer international air carriers Operating to
and from the United States agreed i n the m-called Montreal
Agreement of 1966 (CAB Agreement 18900) by way of a Speci al
contract under Article 22 of the Warsaw Convention t 0

9267a/Annex11/12/08/93
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voluntarily raise applicabl e 1iability 1imitsto 75, 000 USD for
passenger njury and death. Further, the carriers agreed not
to avail thenselves ofthe defense of non-negligence under
Article 20, paragraph 1 of the WArsaw Convention for claims
within the Mntreal Agreement limt.

4.4 This Agreement wasprepared and £inalised with the approval of
the U S authorities, including the conpetent antitrust
authorities, and vas thereafter made a requirenent for each
international air carrier ® rving the United States in order to
obtain a license fromthe US. authorities.

4.5 Athough at that time the Montreal Agreenent Was intended to be
an i Nt eri m measure pendi ng negotiation and U.S. ratification oOf
t he amendments t 0 t he Warsaw Convention, whi ch werel at er
included in the Montreal Protocols of 1975, the Agreenent has
effectively continued tobe in force due tothe failure of
subsequent effort8 toupdat € t he Warsawsystem.The Montr eal
Agreement continues tooper at € under the grant Of antitrust
immmity fromt he former Civi| Aeronauties Board (CAB), nowt he
U S. Department Of Transportatiom (DOT).

4.6 theinternational airline commnity has supported strongly al |
effort8t O obtain ratification ofthe MomtrealProtocol a, and
has @ Ciiyely assistedi nthe preparation Of a Supplemental
Compensation Plan which t he U. S. has proposed as a condi ti on of
ies ratification of the Protocols. The Plan,which ia
generallyconsistent with Arti cl e 35a of t he Convention as it
would be amended by the Montreal Protocols, gives each
Contracti ng State the right to provide compensation for its own
passengers in o [HHO2+AI with X¢O own O MOGOOXN) ® tendardsover
and above oft he earriers* | imt of |iability mmderthe
Convention.

4.7 As IATA has indicatedin its cosments on the Consultation Paper
of the BC Commission, ® entionedabove, there is general
consensus { hat t he 14mits of | i abi | i ty incorporatedin cie
Warsav systemarc® eriou8ly out of date. There also seems t0
he NOW a consensus that t he Warsav system shouldDe preserved
as an appropriate frameworkfor thesettlement of claims
arising from airli ne accidents. Hoverer, further delay in
sovernment @ Ctiun on the ratification of the Protocol 8 aas
promptedt he ai rl i ne commmity t O consider t he solution Of a
voluntary interim agreement on higher 1imits, possibly al ong
t he 1ines of the Montreal agreement of 1966, either by
modifying it 3 geographical scope and the amounts Of its
1iability limits, Of by way Of Q nev agreement.Asan
alternative, conbination of the above with a supplemental
system under Article 352 of the Convention could also be

considered.
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4.8 As expl ai ned above, since the franmework of liability linits
already exists, the principal purpose of the notified
discussions isto raise such limtations. Inviewof this
fact, carriers which decide to participate in the notified
di scussions will, i f such discussions are successful, be less
restricted im their ability to conpensate airline accident
victims than at present. ~Furthermore, it should be enphasi sed
that airline participation in the notified discussions wll be

entirely voluntary.

5.  Reasons for pegative clearance

5.1 1t 15 submitted t hat inter-carrier discussionsonpassenger
liability 1imits would have no restrictive effect8 on
competition within the common marketin t he semseofArticle
85, paragraph 1 of the Treaty of Rome. As expl ai ned above, the
main Obj ective wouldbe toraise the |iability 1imits and
t her ef'or e t 0 ease presently existing restrictions.
Furthermore, { he discussions deal Wi th a subject which does not
constitute a commercial factor in the services vhich airlines
provi de for theirpassengers. Carrier8 dO not compete on the
basis of passenger |iability 1imits and passengers O not make
a choice 4m the airline on which they wish tofly on the
grounds of the passenger |jability |imt. Finally, it mustbe
emphasised that the notified discussions will mot extend beyond
t he subject matterdescribed above.

5.2 The nature and the subject ofthe notified inter-carrier
discussions is t her ef Or e mot capabl e of producingeffects which
may prevent,restrict or distort conpetition within the common
market t 0 any appr eci abl e extent.

5.3 It 4s further submitted t hat in any event, im view of the
above, t he notified discussions Wi | | not affect trade between

Member St at es t 0 any appreci abl e extent.

6. Reasons for exemption under Article 85, paragrach 3

6.1 The principal Ob, ective ofinter-carriu discussions on
passenger|j abi|ity limits wouldbe 400 ® chiwe amappropriate
increase in such 1iability limits fort he bemefit of victins of
airline® ccidaxtS. Consistent with t he desire of t he industry
¢0 0 Mol Sm 6025402 systemwhich 0402 oo+ ¢l rapidand
fair compensation Of air e ccidnt victim inter-carrier
discussions wouldal 80 consider possible mechanisms to ® Chi\Ws
those objectives. It is therefore submitted that such
inter-carrier discussions woul d contribute to inproving the
distribution of the air tramsport product.
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7.

6.2 Such discussions\Wul d al so al | ow consumers a fair Share ofthe
resulting benefit. since the object of the discussions is to
increase passenger liability limts to the obvious benefit of
consuners, this requirement i s certainly met.

6.3 It is clear that sueh discussions voul d noti MPOSe on the
parties concerned restrictions whi ch are not indispensable to
the attainnment ofthese objectives, since participation woul d
be voluntary, and participants would be free to seek individual
solutions if they so wish. Mreover, as stated above, the
discussions will be 1imited to the subject of passenger
liability limits and the mechanisms necessary to achieve rapid
and fair compensationof air accident victins.

6.4 1t would also ® [OION @ obvious that the notified discussions
woul d not afford the parties the possibility of elininating
conpetition in respect of a substantial part of the air

transportnar ket im question.

Other information

7.1 Ae® imilu® pplicstion forauthority to hold inter-carrier
discussions will also shortly be fil ed with the responsible
U S. antitrust ® uthoritiaa, t he Department ofTransportation

(DOT) .

7.2Furthermore, an exchange of correspondence bet ween
Mr. Johm Temple Lang, Directorate General for Competition, EC
Commission and Mr. Pierre Jeanniot, IATA Director General took
place en 23 Jume and 02 July 1993. In his letter, Hr. Temple
Lang gave IATA assurances that amn ® pplicstion for inter-carrier
discussions would be considered expeditiously.

7.3 We are at your disposal to provide amy further information you
might request.
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01, 1X..1993......
COMMISSION S b e

OF THE EUROPEAN
COMMUNITIES

€

IV-D-3

International Air Transport tion
Attn. Mr Pierre J. Jeanniot,
Director general
Route de I’Aéroport 33
B.P. 672
CH - 1215 Gendve 15 Aéroport

DearSII,

Re: Case IV/34829
Discussions on airline liability limits for death or personal injury of passengers.

1 refer to your letter dated 13 August 1993 and the enclosed form AER, by which you applied
for n-eative clearance and exemption in respect of inter-carrier consultations on passenger
Liabiinty Limits. . .

I should first advise you that, since the subject-matter of the application is not directly related
. to the provision of air transport services but extends to the ancillary area of liability for the
provision of such services, and in accordance with Article 3(8) of Regulation No 4261/88,
it appears appropriate to examine your application on the basis of Regulation No 17 rather
than Regulation No 3975/87. This will not affect the substantive assessment of your
application but merely modifies the procedures to be followed. In particular, under Regulation
No 17 there is no need to publish 2 summary of your application and invite comments from
third parties. ] trust this re-qualification of your application meets with your approval.

Onthebasnsofﬂnemfmmonprwxdedmyourapphmon,wehwenoweomplaeda
preliminary examination of this case. This assessment has not revealed the existence of any
grounds under Article 85(1) for further action on the part of the Commission in respect of
the subject-matter of the application.

That view is taken particularly on account of the fact that discussions on liability are unlikely
to have a significant impact on competition in air transport markets, and in consideration of
the temporary nature of any inter-carrier agreement on lability pending amendment of the
Warsaw Convention. It is also understood that participation in the discussions is voluntary
and that the outcome of the discussions will not be binding on participants.

Provisions! sddress: Aus @ ia Loi 300 ¢ B-1040 Brusssis - Beigium - Telephone givect line 23 . . . . . tslephone enchengs 236 11 11
Teolex COMEL B 21877 - Totographic sddress COMEUR Bnuseels




2
| should be grateful if you could keep us informed of progress made during those discussions.

You have indicated that you can agree to the application under consideration beiig dedt with
by means of a comfort letter. The file will thus be closed. However, the case could be
reconsidered if the factual or legd Stuation undergoes substantia changes. Naturaly, any
reopening of the file would be without prgjudice to the legal consequences of the application,
particularly as regards the immunity from fines provided by Article 15¢5) of Regulation No
17.

Yours faithfully,

7{"‘:“ .

Jobn Temple Lang
Director
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| Japan Airlines’ Amended Conditions of Carriage

‘16(C)(4) (a) JAL agrees in accordance with Article
22 (1) of the Convention that as to all internationa car-
riage hercunder asdefined in the Convention: .

(i) JAL shall not apply -the applicable limit of lia-
bility based on Articlc 22(1) of the Convention
in defense of any claim arising out of the death,
wounding or other bodily injury of a passcnger
within the meaning of Article 17 of the Con-
vention. Except as provided in paragraph (ii)
below, JAL does not waive any dcfensc to such

. clams as is available under Article 20( 1) of the
Convention or any other applicable law.

(i) JAL shal not, with respect to any claim arising
out of the death, wounding or other bodily in-
jury of a passcngcr within the meaning Of Ar-
ticle 17 of the Convention, avail itsclf of any
defensc under Articlc 20¢ 1) of the Conven tion
up to the sum of 100,000 SDR exclusive of the
costs of the action including lawyers' fees

.which the court finds reasonable.

(b) Nothing herein shall be dccmced to affect the rights
of JAL with regard to any claim brought by, on be-
half of, or in respect of any person who has wil-
fully caused damage which resulted in death,
wounding or other bodily injury of a passcngcer.’

il <16(C)12  JAL shall not be liable in any even t for any
{|l consequential or special damage Or punitive damages
arising from carriage subject to these Conditions of
C-arriage and applicable tariffs, whether or not JAL has
. [[knowiedgc that such damage might be incurred.’

P
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Order 92-12-43 |
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UNITED STATES OF AMERICA A
DEPARTMENT CF TRANSPORTATI ON 24ol-F -[%ALL-,
OFFI CE OF THE SECRETARY ., L

VWASHI NGTQN, D. C. o

b &

issuedby t he Departnent of Transportaticn
on the 30th day of December, 1992 '
. BRVED DEC 31

Docket 48495

Application of
ALL NI PPON Al RMAYS co., LTD."

for an exenption under section 416(Db)
of the Federal Aviation Act of 1958,

00 ¢0 00 o8 o0

as amended
ORDER Q
§ummag
In this order we are granting All Nippon Airways Co., Ltd.(AN2), a
foreign air carrier of Japan, an exemption, tothe extent
ry, to allow ANA to renove cextain’|imMtations on its

| i abi it%//’for passenger injury and death in favor of unlimted

monetary|iability. / .

Application e

By apPI i cati on fie« November 20, 1992, ANA requests an exenption
fromthe provisions of.14 CFR Fart 203, section 213.7 and the
conditions of its foreign air carrier permt and related exenption
authorities, to the extent necessary, to allow ANA to remove
certain limi'tati ons of liability as specified in arevisiontoits
international passenger rules and fares tariff No, NE-1l. .
Specifically, ANA proposes to remove itS limits of liability fr.

passenger injury and deat h.
Backart nnd

By Order 87-11-27, we i ssued ANA a foreign air carrier paxmit
authorizingit to engage inm schedul ed foreigm air transportation'
of parsons, property and mail Dbetween Japan and specified points
in the onited States. 21/ The continued effectiveness of ANA's

permit and exenpti on authority is specifically conditioned on
other th.:rlrgga, ANA’S compliance with the requirements of'14

anon
CFR gart 203, ccncarning waiver of Warsaw Convanticz liability
limits and defenses. 2/

Part 203 requires, among other things, that all U S. and foreign

1/ 2ANA also hol ds vari ous exemptionsto perform combination
services between points in Japan and specified points in the
Onited States. See Dockets 47405, 47659 and 47216.

2/ 'See Order 87-U 27, condition 1.
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alr carriers waive the passenger liability |imts and certain .
carrier defenses in the Warsaw Convention and Hague Protocol, in
favor of a higher linmit ofliability enhodi ed in Civil Aeronautics
Board (CAB) Agreement 18900. 3/ Participation in Agreement 18900
constitutes a special agreenment between the carrier and its
passengers as a condition of carriage that a liability limit of
not |eSs than $75,000 shall apply under Article 22(1) ofthe

War saw Convention for passenger injury and death, and that the
carrier shall not avail itself-of the defense of proof of non-
negl i gence under Article 20(1) of the Convention. 4/

Section 213.7 of the Department’s rules requires t he holder ofa
foreign air carrier permit to maintain in effect and on file with
t he Department a Si gned counterpart (X CAB Agreenent 18900 (OST
Form4§23 formerly caB Foxrm 263), and a tariff that includes its

provisions.

Decision

W have decided to grant ANA an exemption frOm the provisions of
14 CFR Part 203, section 213.7 and the provisions of its foreign
ai r earrier permit and related exenptions, to the extent
necessary, to allow ANA to renove its limits ofliability for.
passenger injury and death. ANA would continue to waive the
defense under Article 20(1) only for thatportion of a claim up to

100,000 SDRs. 5/

Wi | e Agreenment 18900 bindsthe parties to a liability limit of
not less t han $75, 000 (US) undexr Article 22(1) of the Warsaw
Convention for passenger: injury and death, it was not intended to,
preclude t he waiver oft he limitations of liability for hi gher
anpunts, or to unlimited liability as proposed here, in a manner
which would benefit the travelling public in the form of
additional protection. Therefore, we find that the relief sought

by ANA is consistent with the pubfic | nt erest.

ACCORDINGLY,

1. We grant Al Nippon Airways Co., Ltd. an exemption from the
provisions of 14 CFR Part 203, section 213.7 and the provisions of
itsforeignair Carrier Fem:l.t and rel ated exenptions, to the f
extant necessary, to allow ANA t0o remove Certal n limitations 0
liability in its international rules and f ares tariff No. NH-1;

37 CAB Agreement 18000 was approved by CAB Order E- 23680, dated

May 13, 1966. o
i/yUnder t he Warsaw Convention and Hague Protocol, the |iability

of a carrier for death or personal injury to passengers is limted
in nbst cases t0 approximately US $10, 000 ox US $20, 000.

%/ Speci al Drawi ng Rights of the International Honetary Fund (one
DR current|ly eguals approximately US $1.40). ANA’s counterpart

to CAB Agreenment 18900, filed Septenber 24, 1982, remains in

effect and on file with the pepartment | n Docket 17325.

L3
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2. The exenption granted above will be effective on the phnire
date of this order and will remain in effect until further oxd
of the Departnent; and

3. Wewll serve pfy of this order en a1l m on V\_@y_s_ -Q.Q'n’es
Ltd t he Arrbassador Japan in Wash.mgton,- .C. J# vt u- Lines
an Ltd.; Japan Air Ch rter Ltd. aga prerry IO
n'pan Ltd : Japan Asia Airways: Y i ppon Carg es Ganpany,

Lt d. \/N)rld air Network Co, Ltd.; and the Departnent of state
(O‘flce of Aviation). ‘
By:
Jeffrey N. Shane |
Assi stant Secre for Policy
and International Affairs .
(SEAL)
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PRESS RELEASE

ECAC TAKES STEPS TO RAISE
PASSENGER LIABILITY LIMITS OF EUROPEAN AIR CARRIERS

Paris, 27 June 1994. The liability limits which air carriers in Europe are obliged 1o assume under

the Warsaw System for passengers who are victims of aircrafl accidents have remained

unchanged since the early 1970s.

In a move aimed al improving the situation, ECAC' has adopled a
recommendation, the main aim of which is to increase to 250 000 Special Drawing Rights
(some 340 000 ECU or 2.25 million French Francs) the liability limit for damage suffered in the

case of death or injury. This would restore the real value of the limits established in the 1970's.

The long waiting periods associaled with the setllement of claims has been a
major source of criticism of the Warsaw System. In an effort to speed up payments, the ECAC
recommendation provides that a lump sum of up to 1 0% of the liability limit will be payable within

10 days of the accidenl. Payment. of the uncontested part of a claim is to be made, within three

months.

1 The European Civil Aviation Conference (ECAC) is an intergovernmental organization whose

objective IS to promote the continued development of a safe, efficient and sustainable European sir
transport system. Founded in 1954, #tis now composed of the following 32 Member States:
Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Raly, Latvia, Lithuania. Luxembourg, Malta, Monaco,
Netherlands, Norway, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain, Sweden,

Switzerland, Turkey, United Kingdom.



Because of the legal complexities of revising liability limits by way of.
international legal instruments, ECAC is, as a first step, addressing its recommendation to

European airlines and inviting them to adopt the new liability limits on a voluntary basis. More

binding measures may follow in due course.

The new arrangements have been developed in consultation with the
Association of European Airlines and in close collaboration with the European Commission.

They were adopted at ECAC's Triennial Session which took place in Strasbourg last week

(22-24 June 1994).

For further information, contact the ECAC Secretarial (Mrs M. Barbin)

Note :
Tel.: 46 41 85 45.

-END -
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APPENDIX 10

RECOMMENDATION ECAC/16-1

AchRRm'IJABmm RESPECT TO PASSENGERS

THE CONFERENCE
RECOGNIZING

RECALLING

CONSIDERING

NOTING

that the tnternational air carrier Habiltity system based on
the Conventlon for the Unification of Certain Rules
Relating to International Carriage by Alr signed n Warsaw
on 12 October 1929 serves the best interests of all those who
partictpate in international civil aviation, as well as those
who arc affected by it.

that the international atr carrier llabllity system has in the
past been updated In the light of legal and economic

developments.

that a consensus has been found within ECAC that certain
el enent s of the international atr carrier Nability system

should be Improved,

that such Improvement of the international air carrier
liablility system should if posstble concern all States whose
airlines participate in international etvil aviation.

The CONFERENCE sdopts the following RECOMMENDATION . -
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PURPOSE

PART I
GENERAL

The purpose of this Recommendation is to propose a means for updating
certain elements of the international air carrier liability system with

respect 10 passengers.

DEFINITIONS

2.1

2.2

23 -

2.4

“Inter-carrier Agreement” means an arrangement between alr carriers.

concluded on a voluntary basis, in antieipation of a future forr
agreement under the law on international treaties. ‘

“International air carrier lability system” means the Convention for the
Unification of certain Rules relating to International Carriage by Air.
signed In Warsaw on 12 October 1929. together with all mtemauonai
instruments. which bufld on and are associated with it, as ‘well as th=

Montreal inter-carrier Agreement, dated 4 May 1966. .

‘Liability limit" is as defined in Article 22 of the Warsaw Convention.

. "Special drawing right” ineans the special drawing right laid down by the

International Monetary Fund.
“Uncontested part-means the part of a clatm not disputed by emicrpm.'

The measures contained n this Recommendation should be taken in the
interest of all parties who participate in international air transport,
frrespective of the nationality of the air carfier in question and of the
aircraft used. insofar as, the atreraft has a point of origin, point Of
destination or agreed stopping place within the territory of an ECAC

Member State.

.
’ ‘
.
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PART

RECOMMENDATION TO THE ECAC MEMBER STATES

The ECAC Member States arc urged to update eertain elements of the

imternational atr carrier Mability system.

“To this end, they are called uipon :

4.1

‘ 42

45
@

4.4
o

1o encourage any air canter Yeensed by them. or under thetr
supervision or control, to establish an inter-carrier Agreement

with the recommended basic elements, as set out in Part I11:
within one year of the adoption of the recommendation:

to undertake. ff necessary. faint efforts to Implement the
recommended basic elements in a statutory. regulatory or

other binding manner:

to urge other international institutions to update certain
‘elements 0f the international atr carrier lability ‘system in
such a way as to be binding under the law of international
treaties, taking into account the recommended basic elements:

to encourage earriers from third States which have a point of
origin, point of destination or agreed stopping place within the
territory of an ECAC Member State to also partietpate in the

inter-carrier Agreement.
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PART IO
RECOMMENDATION TO THE AIR CARRIERS .
AND THEIR ASSOCIATIONS
5.1 The air carriers and their associations are called upon to update certain

elements of the existing international air carrier liability system by
means of an inter-carrier Agreement. and to Incorporate the provisions of
the latter in their General Conditions of Carriage, as well as to inform the

travelling public in the appropriate form.

52 The inter-carrier Agreement should comprise at least the following basic
elements:

52.1 The carrier shall pay compensation to the passenger. or t‘
entitled 10 compensation, for death or tnjury under the
applicable law;

522 the liability limit for damage in the case of death or injury
shall be at Jeast 250 000 special drawing rights per passenger: - -

52.3 the Hability ltmit shall be rewewed not later than three yg
after the entering into force of the tnter-carrier Agreement.
and subsequently every three years:

52.4 the passenger who has suffered the damage. or those entitled to
compensation, shall recetve the uncontested part of the ela*—
as soon as possible. and at the latest within-three monf.h.
the clatm being made:

52.5 the passenger who has suffered the damage, or those

dependants entitled to compensation, shall recetve a Jump sum
from the carrier within ten days of the event dixrlng which the
damage occurred; the lump sum shall be up to 5 per cent of the
Hability limit aécordmg to the injury tneurred and up to 10 per
cent in the case of death:’ the lump sum may be offset against
any subsequent sums paid on the basis of carrier Habflity but

is not returnable under any etrcumstances. ‘



2. This Regulation shall not apply to air carrier liability in case of accidents wit"

respect:
- t0 passenger’ s baggage.
- to cago.
- to delays
Article 3:

An air carrier shall pay compensation for death or injury actually suffered to the

1.
persons entitled to compensation, according to this Regulatlon

The liability limit for compensation under paragraph 1 shaII be at least 600,000 ECU.

3. No liahility limit shall apply in case of wilful misconduct or an act of omission of the
carrier O Of his agents with the intent to cause damage or recklessty. and with the

knowledge that damage would probably result, to the extent that, in the event of
wilful misconduct or an act of omission of the agents, itis proved that they were ,

acting in their professional capacity.

cle .
Persons entitled to compensation shall receive the uncontested part of the claim without delay ‘
and at any rate not |ater than three months of the claim being made.

icle

1. Persons entitled to compensation shall receive alump sum from the carrier without
delay and mot |ater than ten days after the event during which the damage occurred.
The lump sem shall be 10% of the liability limit. - @

2 The lump sam may be Offset against any subsequent sum to be paid in respect of
© liability of ghe air carrier, but is not returnable under any circumstances,

Article 6:
1. The air carrrier shall at all times be able to demonstrate to the Member State
responsible for the operating licence that it is adequately insured acoordmg to the

obligatiors of thisRegulation.

*

2. Adequoare imfformation 0N the requirements referred to in articles 3.4 and 5 shafl on - '
request be given tO passengers at the carrier’s agencies, check-in counters and ‘

reference » them Shalt be made on theticket document
10
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Carriers party to this inter-carrier Agreement shall notify.their.accession
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Proposal for a

COUNCIL REGULATION
on air carrier liability in case of air accidents

EXPLANATORY MEMORANDUM

GENERAL, POINTS --

The question of air carrier lidbility in case of air accidents in international carriage
by air is basically governed by the 1929 Warsaw- Convention (WC) for the
Unification Of Certain Rules relating t0 International Carriage by Air, and anumber
of other instruments which, together with the Convention, is generally referred to as
the Warsaw System' (WS). The WC was established in order to provide aworldwide,
system of standards and rules for liability of passengers and cargo in the event of an
accident, loss of baggage and delay for International air transport, It included, inter
alia, the very basic provision that the airline iS presumed to be |iable (art.17) but that
liability is generally limited (art.22) to about US $10,000 as a maximum. The WC
attempted {0 balance the interests Of the parties directly involved in the transportation
process: the air carriers and the passcngers. By doing o, it sought, as well, to protect
an infant industry against excessive |1ability payments and thus to keep insurance
premiums &t acceptable |cvcls.

The WS haswon broad'awcptancc in sofar asit represents o workable attempt tO
eliminate, Or af least reduce, problems of conflict of law and jurisdictions Dy means
of an international uniform law. However, it iSby now generally admitted that the

WS no longer realises sufficiently itsinitial economic objectives.

Firstly, the general concern shared worldwide, at least by industrialised countries, iS
that the liability levels currently in force? for death and injury of passcngcrsunder the
WC Instraments 5 even those contained in the Montreal Protocol n®3® (MP3), arc
much too low in terms of reasonable consumer protection |cvcls, considering today’s
economic and social standards. Furthermore, ﬁ mitsdiffer according to the ratified
officia lcvcls, government imposed | evel sand voluntary arrangements of air carriers
creating distortions of competition éven within the EU, and generating uncertainty and .

In addition tO the initial Warssw Convention (WC!) the other instruments include the 1955 Hague
Protocol, thel1961 Guadal aj ar a Conveation, the1966 Montreal Intercarrier Agreement (MIA), the 1971
Guatemala City Protocol and the four Protocols signed at Montreal in 1975. The Guatemala City
Protoco! and the four Montreal Protocols are not into for ce yet, due to an insufficient number of .

countries having ratified these instruments.

The Hague Protocol updated the maximum limit of compensation to about US $ 20,000. The MIA
raised the limits further for journeys implying the USto US $ 75,000.

MP3 intends to increase the limit further t0100,000 SDR (Special Drawing Rights) in or der to take
into account the effects of earrency fluctuations.

1




lack of transparency for passengers in relation to the obligations of air carriers.

Secondly, the system suffers from alack of an adaptation mechanism,, taking account
of the impact of inflation and the development of real income. Even the Montreal a
Protocols, having noticed the disruption between inflation and the limits that remain
fixed in monetary terms, does not solve this problem. Indeed, since 1970, the

suggested MP3 limit has lost some 80% of its purchasing value.

The Montreal Protocolsintend to combine uniform compensation limits at worldwide
level with the possibility for governments of the signatory Statesto impose mandatory.
passenger paid supplemental compensation schemes. However, the Montreal Protocols
have gained insufficient support, therefore failing to provide the necessary global
framework within which the supplemental compensation schemes can be introduced.
Moreover, until recently the United States has been reluctant to commit itself to the
Montreal Protocols. Thii has added to the fragmentation and confusion over the
manner in Which the WS can .be reinforced and rendered more compatible with
current economic, social and financial circumstances. Recently, the US administration
has again confirmed the US commitment to the principle of ratifying the MP3. g
Howcvcr, it has not yet formalized itS viewson how to proceed. At Icast, it remains
doubtful whether the Congress will share the opinion of the administration.

At the same time, European countries increasingly feel that MP3 is out of date.’
Although many Western European countries have been the main proponents of MP3,
other countries like Germany and France for constitutional and other reasons arc not
able to ratify it.. Indeed, if ratified, MP3 would introduce the “strict liabiity .
concept”, namely the absol ute unbreakability of the limit - even when a passenger’s a
injury or death isintentionally inflicted by the carrier. The general feeling within the
European Union is thai adopting a MP3 which is 20 years old would be a retrograde
step. This divergence in view only adds to the current confusion.

Against this background the Commission felt that a basic reappraisal of thc' prcscnt
situation was rquircd. To thisend it commissioned in 1989 a study* in order to have
afull account of the state Of ratification, legislation and practices in the field of ai r‘
carriers' liability in the EC Member States as well asin other countries. The results

of that analysislead in March 1991 to a study on the "Possibilities of Community
action to harmonise |imits of passenger liability and increase the amounts of
compensation for international accidents victimsin air transport™. Based on the *
conclusions of the report, the Commission issued a Consultation Paper entitled ,

“ Passenger liability 1n aireraft accidents- Warsaw Convention and Internal Market
requirements®". The Consultation Paper, while acknowledging the need to increase

4 ‘L aresponsabilité du transporteur aérien i 1'égard des passagers ¢t des expéditeurs demarchandnss '
J. Naveau, June 1989, updated in September 1989. . .

% Study delivered the15 September 1991, by Sven Brise, Consultant. . @D

6 Ref: VILC.1 - 174/92-8



and harmonise the [imit of air carrier liability for passenger injury and death in
Member States, was intended to promote a discussion on how this might best be done
within the European Union framework. Several organisations and interested parties
communicated their views to the Commission. They expressed the opinion that an
increase of the limits up to amounts between 300,000 and 500,000 SDR is urgently
required and that any limits should be subject to regular updating in line with inflation
rates. However, increased limits should apply-to all air transport within, to, and from
the Community, irrespective of the nationality of the airlineconcerned. Asfar as the
procedures were concerned, opinions were divided between adopting a regulatory
approach - for example by means of a modified licensing requirement for insurance -

or avoluntary inter-carrier agreement.

A “Round Table” with Member States and interested patties took place on the
23.3.1993. It confirmed these elements and recommended that a study on the cost
implications of different limits and the impact of increased limits on litigation costs
be commissioned. The Commission launched such a study’, the results of which were
available by February 1994. I1ts main conclusions were that the way the insurance
market will respond to an increase in mandatory lighility limits, would depend on the
state of the market at the time of introduction. Increases in premiums would be based
on the perceived exposure. of both the individual carrier and the whole market.

Certainly, some air carriers will have to bear more substantial increases than others.
On'the whole, however, it is perceived that the market will react in a moderate way.
|If the limits are sufficient to accommodate claims, some reduction in plaintiff’s Costs
would be likely to result, since some plaintiffs would be dissuaded from litigating.

Insurers and other interested parties seems to be generally confident that capacity
would be available irrespective of the level of the limit chosen.

Pardlel to the Commission’s efforts, ECAC strived towards the establishment of an
interim system that could be adopted, at least in Europe and, if possible, in major
aviation States. This work has led to a formal Recommendation in which the
Member State of the Union joined and which was adopted by the Triennial meeting
of ECAC (22-24 June). The am of the F& commendation is to increase limits to at
least SDR 250,000, approximately the equivalent of the SDR 100,000 limit of 1975
once adjusted for inflation, as well as to speed up the settlements of’ claims. The
ECAC Recommendation urges air carriers, operating to, from, and within Europe to
conclude a voluntary agreement containi nﬂ the key elements of the scheme. A task
force of Community and ECAC airlines within the Association of European Airlines
(AEA), is currently considering such a step. However, in order to discuss such a
system amongst themselves, air carriers claim that they.need US antitrust immunity,
even before an agreement i Ssubmitted. The Commission services gave the air carriers
the "green light® to initiate such discussions, without prejudice to its outcome. .
Indeed, once the agreement would be adopted it would still require a clearance under
the competition rules of the EC Commission. |ATA has presented {0 the US
authorities a request for antitrust immunity, which has not received any answer yet.

*The cost implications Of higher mandatory compensation limits fOI passengers involved in air
accidents’ Frere Cholmeley Bischoff, delivered on February 1994. .  °
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This has, so far, delayed the ECAC initiative from having any practical effects.

Against this background, and considering the conclusions of both studies mentioned
above, the Commission is of the opinion that action should be taken quickly in order .
to remove discrimination within the EU, to restore afair situation for consumers and
to pre-empt any further confusion. In doing so the Commission has taken into.

account the following elements:

- The WS, despite its deficiencies, provides a uniform. basis enjoying a
worldwide recognition for the settlement of claims to passengers in aviation
accidents. Therefore, any attempts to improve the current. situation should
maintain the basic elements of the liability system in force.

- It seems Clear that in the context of the Internal Market where market
conditions arc relatively homogenous, the current mandatory limits constitute
an anachronism. On the one hand many of them are unacceptably low in terms
of reasonable minimum consumer protection. On the other hand, mandatory‘
limii differ considerably from country to country so that the rights of
passengers vary as afunction of departure point, type of service (domestic or
international) etc. - Consequently, air carrier’s insurance costs differ
accordingly; creating distortions of competition within the EU, generating
uncertainty and lack of transparency in relation to the mandatory obligations
of air carriers. Therefore, the system should guarantee equal treatment
between different carriers and types of operaions in order to avoid distortion

of competition. '

- Avidtion is not anymore an infant industry in need of protection. It has made
impressive economic and technological progress. In 1993, air carriers of the
182 member States of the International Civil Aviation Organisation (ICAO)
carried about 1 billion passengers on scheduled flights. This has- been
accompanied by enormous growth in airline companies and their revenues.
Current financial strains should not be used as an excuse for escaping from the
task to ensure a fair balance of interests between passengers and air carriers.

- According to the studies referred to above, an increase in the passenger limit
to ECU ‘600,000 would have minimal cost implications, because liability
Insurance costs represent, on average, a fraction of one percent of air carriers
overall costs. Although, an increase of the limit will only represent a minimal
increase in costs® of insurance premium - of the order of ECU 0.2 only for a
passenger journey of about 1,000 kilometres - air carriers will,
understandably, be reluctant to accept a substantial increase of the
compensation limits. Theii reluctance depends not only on the current difficult
financial Situation, but also -on the mere fact that the rate of increase would

?  is worthwhile noting that great advances in aviation safety since 1929 allow aviation to qualily

the safest way to travel; the average number of passengers fatalities in recent years has bum less
700 per annum. This situation contributes all the more X0 the current low premium levels. .

4



11.

probably vary among carriers. Indeed, larger air carriers may be in a stronger.
bargaining position to negotiate favourable rates and the impact of their costs
will be dl the less significant. Any envisaged system should, therefore,

facilitate an efficient organisation of the relevant insurance markets and the
financia risks attached to it must be foreseeable and strike a fair balance
betweendifferentinterests.

- If alimit is prescribed it should be a minimum allowing carriers to offer
more generous terms if they wish.

- A priori, compensation amounts should probably be in line with the levels
of compensation actually paid to victims in non-aviation accidents in
industrialized countries® .

- Smple and speedy procedures should be guaranteed. It is intolerable that
victims or their relatives should have to wait for the results of lengthy
litigations. Therefore, passengers or next of kin should receive from the
carrier on the one hand, the uncontested part of the claim and on the other
hanqlbla lump sum (' a certain percentage of the liability limit) as soon as
possible.

- So far, considering the complexity of the current liability limits, it is
impossible for a passenger to make an informed decision whether to chose a
personal accident insurance or not. Therefore, for the sake of transparency,. . -
any pew system must guarantee that passengers are fully aware of_tpexr
statutory rights in order to be able to determine quickly whether they wish to
take any individual supplementary insurance.

- Any envisaged system should apply not only to in&national carriage by
Community carriers, but also to domestic carriage within the Community.

- It would be preferable that all carriers serving a point in the Community
adopt the same system. [A monitoring of third country’s carriers application
will be assured through proper control by the Member States of the
Commnunity airport where the carrier is operating or on this basis, third
country carriers not observing Community rules will be requested to properly
and clearly inform p'asscngcrs accordingly.] '

These elements and concerns rompted the’Commission fo propose a Regulation
whichincreases the limits of compensation in accidents and provide for

For instance, a40 year old executive eaming ECU 97,082 a year, SUrvival by a wife and two young
children, could anticinAte eompensation Of shant FCLJ 647 218 1f killed in amad trafficacrident this
would be fully mecoverable. If killed on board an aircraft operated by a camner Yh:ch h:s_cont:n?id :
for limits wittdim the WS (US $ 20,000), the recovery could be asembarrassingly low as ECU 17,647.
less than 3% of the full value of the claim! {The-Journal of Personal Injury-Litigation, 2nd issue,

NIGEL P. TAYLOR)
. 5




speedy and simple procedures.

B. JUSTIFICATION OF THE ACTION ‘

12.

The Community action envisaged can be analysed in terms of subsidiarity principles
by answering the following questions:

a) Whar are the objectives of the proposal in relation to the obligations of the
Community and what is the Community dimension of the problem ¢for instance how
many Member States are involved and which is the solution so far)?

Article 7 of Council Regulation (BEC) N* 2407192 requiresair carriersto be insured
to cover liahility in case of accidents, in particular in respect of passengers, luggage,
cargo, mail and third parties. The regulation does not provide, however, the
modalities to comply with this provision. SO far under the international instruments
in force, current mandatory limits of compensation in case of air accidents
extremely |ow, resulting sometimes in ridiculous amounts considering the economi
and socia standards of most industrialised countries. Despite several attempts of
different international fora, the Situation has not improved since the Hague Protocol
signed in 1955, except for flights involving the US. The last attempt, namely the
Montreal Protocol n*3 (MP3) of 1975, has still not gathered a sufficient number of
signatures for its entering into force. Moreover, after 20 years, the MP3 is outdated
and does not provide a solution to the current situation. Finally, the most recent
Recommendation by ECAC isin danger to abort. Indeed; the Recqmmcnc;aﬁ(:;.
depends on the good will of thé US authorities to give an antitnist iImmunity’
European carriers in order to discuss an inter carrier agreement. Such anagreement
is recommended by ECAC and would increase the limitsto at |east SDR 250,000.
So far, the US authorities have not shown any sign to grant such an immunity.
Consequently, there is an urgent need to restore the balance between the interests of

the carriers and those of consumers.

b) Does the em&aged action relate to an exclusive competence of the Community d.
a competence shared with the Member Srates? .

c) Which solution is most efficient in comparison behveen Community measures and
Measur es of the Member States?

Since air transport is overwhelmingly a trans-border activity! and since carriers
increasingly transport passengers of different nationalities, such an improved limit
can best be addressed at the Community level. It should be emphasii ‘that the
current system iS extremely complex. Indeed, the Warsaw Convention isratified by
two third of the States at the world level, while a third of them has ratified the Hague

Protocol. )
he

d) What added value doesthe proposed Community action provide and what aret
costs of no action ? ‘ .



The added value of the Community action lies in the improvement of the protect|on '
of the air users when the current liability limits have been increased to reasonable
levels. It will also provide the passengers with speedy and simple. procedures. The
costs of no action would be insufficient and discriminatory protection of the air

passengers in case of air accidents.

e) Whar kind of action are at the disposal of the Commwzity (recommendation,
financial assistance, regulat|on mutual recognition...) ?

Since the results dcsn-ed by the action would need to apply to air carriers operating
transborder traffic to a very large extent and with passengers of many different
nationalities, a Regulation would probably represent the best legal instrument.

D Isuniform regulation necessary or isit sufficient to draft a directive which outlines
the general objectives while execution is left to the Member Srates?

A uniform action is necessary in order to provide a system that will guarantee equal
protection for all air passengers within the Community, avoiding cm the one band
discriminatory treatment and uncertain situations and on the other band unfair
distortion of competition among carriers.



Proposal for a
COUNCIL REGULATION

on air carrier liability in case of air accidents ‘ ‘
THE COUNCIL OF THE EUROPEAN COMMUNITIES

Having regard to the Treaty establishing the European Community, and in particular Article
84 (2) thereof, o

Having regard to the proposa from the Commission,

In cooperation with the European Parliament,
Having regard to the opinion of the Economic and Socia Committee, ‘

Whereas for the protection of users and other parties concerned it is important to ensure that
air carriers are sufficiently insured in respect of liability risks;

Whereas in Council Regulation (EEC) N °2407/92 air carriersare requested to be adequately
insured in respect of liability risks in case of air accidents:

Whereas existing * mandatory compensation limits are much too low, considering today’s
economic and socia standards, and am therefore, not applied in numerous instances and need ’

to be increased significantly;

Whereas existing divergence of mandatory requirements along matienality criteria and/or type
of air traffic - domestic/international - creates distortions within the internal market;

Whereas it is necessary to avoid |engthy litigation or claims process;

Whereas passengers and those entitled for compensation should benefit from legal clarity in
the event of an accident, whereas they must be fully mformed beforehand of the applicable

rules;
Whereas all air carriers should apply the same minimum insurance standards,

Whereas it iS desirable that' third country’s carriers offer equivalent treatment to that of
community carriers;

Wheresas the limits set in this Regulation must be allowed to evolve in harmony with
€CoNoMic developments,

Whereas this Regulation represents an intermediate measure while waiting for the upgrading
of existing International Conventions, ; ‘

HAS ADOPTED THIS REGULATION:



Article 1:
For the purpose of this Regulation:

“ar carrier” means an air transport undertaking in the sense of Council Regulation

(@
(EEC) N°2407/92;

()  “liability” meansthe carrier obligation to make good damage in event of death, injury
or any other bodily harm suffered by a passenger as a result of an accident on board
of an aircraft or during embarkation or disembarkation:

(¢)  “liability limit" means the maximum amount, including lawyers' fees; an air carrier
will have to pay in respect of the justified claims of an air passenger, ‘

(@)  “persons entitled to compensation” means the victims argd/or_'pcréoné, who in the light
of the applicable law, are entitled to represent the victimsin accordance with a legal
provision, a court decision or in accordance with a specia contract; .

(®  “compensation” means the countervailing amount due to offset the loss or damage
incurred in case of air accidents;

(®  “lump sum" means an advance payment to the passenger or person entitled for
compensation to enable them to meet their most urgent needs, without prejudice to
the speediest possible settlement of full compensation;

(8  “uncontested part of the claim” means the part of the claim not disputed by other
parties within a period of three months;

()  'ECU” means the ECU adopted in drawing up the ‘general budget of the European
Communities in accordance with articles 207 and 209 of the Treaty.

()  “existing international passengersair carrier liability system” meansthe Convention
for the Unification of eertain Rules relating to International Carriage by air, signed
in Warsaw on 12 October 1929, together with all internationa instruments - the 1955
Hague Protocol, the 1961 Guadaljara Convention, the 1971 Guatemal aCity - Protocol
and the four Montrea Protocols -, which are ‘build on and associated with it.

Article :

1. This Regulation defines the obligations of an air carrier to cover liability in ease of

accidents with respect of passengers and the obligations in the sense of article 7 of
Council regnlation (EEC) N* 2407/92 in relation to adequate insurance.



Air carriers established outside the Community and not mesti ng the requirements

3.
referred to in articles 3,4 and 5 shall at the time of purchase expressly and clearly
inform the passengers thereof. Thefactthatthe.......... isindicated on the ticket
document” does not constitute sufficient information.

Article 7:

Once a year Member States authorities shall notify the third country list of air carriers not
complying with the rules of this Regulation to the Air Transport User Organisations
concerned and to the Commission, which shall make them available to the other Member

states.

81icle

(a)

)

The Commission may, after consulting the Member States, increase as appropriate
the values referred to in article 3 if economic developments indicate the necessity of
such a decision. Such changes shall be published in the Official Journal of the
European Communities. .

Any Member State may refer the Commission’s decision to the Council within atime

limit of one month. The Council, acting by qualified mgjority, may in exceptional
circumstances take a different decision within a period of one month.

)

Article 9:

Persons entitled to compensation in the case of air accidents which t& e place within the
Community, shall bring action for liability before one of the following courts that shall rule
in accordance with the provisions of this Regulation:

- Courts of the Member State where the air carrier hasits corporate headquarters;
- Courts Of the Member State where the ticket was issued;

- before the courts of the Member State of destination

- Courts of the Member State where the passenger has its residence™

Hor

or

alternative possibility ‘An air earrier established outside the Community shall at all times be able on
request t0 demonstrate to the Member State in which it uses an airport that it is adequately insured

according to the obligations of thisRegulation.

*Persons entitled to compensation in theease of air accidents, which takeplace Within the Community,
shall bring their action for liability according to the provisions of this Regulation before the courts of .
theMember State wheretheair carrier has its cor por ate headquarters®. '

‘Per sonsentitled to compensation in the case of air accidents, which tak eplace Within the Community,”
shall bring their action for liability according to the provisions of this Regulation before the courts of

11



Article 10:

The beneficiaries of rights arising under Articles 3.4 and 5 cannot renounce these rightsb’
contractual or any other means.

Article11:

1. The existing international passengers ar carrier liability’ system is otherwise not
affected by this Regulation.

2. Member States shall take all the necessary stepsin order to_avoih incompatibility
between this Regulation and the provisions contained in related international

agreements.
ArticR '

This Regulation shall enter into force SiX months after the date of its publication in the
Official Journal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in al Member Sm”c

the Member State Wher e the passenger hasitsresidence’. o . ‘

-
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IMPACT ASSESSMENT
IMPACT OF THE PROPOSAL ON BUSINESSES AND
IN PARTICULAR SMALL AND MEDIUM-SIZED BUSINESSES

|

-

TITLE OF PROPOSAL:

Council Regulation on air carrier ligbility in case of ar accidents

DOCUMENT REFERENCE NUMBER:

THE PROPOSAL:
IMPACT ON COMPANIES
1. Who will be affected by the proposal?
Which business sectors?
Air carriers.

What sizes of company? '

The European market structure is essentially centred on Iar%e companies which
represent 65.4% of the market. Charter companiesrepresent 26.7% of the European
aviationmarket. Small and medium sized enterprises represent only 0.5% of the
market, with regional air carriers sharing 0.4% of the overal market and general
aviation carriers - namely taxi operators and corporate operators - representing 0.1%
on the whole?

Are these companies located in specific geographical areas of the Community?
No '

2. \What action must companies take in order to comnly with the proposal?

Council Regulation (EEC) 2407/92 aready requires al holders of operaﬂng licenses
to have liability insurance, the amount of cover has been left so far to the discretion
of Member States. To comply with this Regulation, air carriers *will have to
renegotiate their liability insurance to allow passenger liability liit to increase t0 a
minimum of ECU 600,000. Measures will have to be taken in order to guarantee

© e7yc competitiveness of the Enropesn Community's aig transport industry® Study by AVMARK lnc.,
prepared for the Commission, 28 February 1992, . : y
13



quick compensation and speedy procedures.

3. What s the likely economic outcome of the proposal? a

On investments and the creation of new companies.
N o n e

On jobs:
None

On company competltlvene$
The aviation insurance’ market will react by increasing somewhat the amount of

premiums air carriers will have to pay. Therate of increase will vary according to

the state of the market at the time, to the particular characteristics of the air carriers

and to the particular bargaining power of the airline to renegotiate its premium.
Accordingly regional carriers and general aviation operators would be likely to bear
ahigher proportional increase due to their weaker bargaining power. This situation‘
may, however, be overcome through the tighteni ng? of the cooperation among these
arlines. Charter air carriers will be affected by a lesser degree.

Moreover, current liability insurance costs for European air carriers generally
comprise about 0.1% to 0.2% of total operating costs. With alimit of ECU 600,000,
increased insurance costs would comprise about 0.1% to 0.35% of total operating

costs.

4. Does the proposal contain anv measures intended to take account of the specific
tiation Of smal] and medium-si sin

. Not necessary. ,

ist o consu sal and having explained their basic situation | .
Member State government experts have expressed wide agreement on the need to
Increase the current limits, to guarantee speedy and simple procedures in case of air
accidents and to cover al air transportation inside the Community and to and from
the Community, irrespective of the nationality of the airline concerned.

All concerned organisations have been consulted. Although all of them agreed on the
need to upgrade the system while keeping the essential elements of the international
system currently into force, they disagreed on the approach to adopt. AEA and IATA
expressy preferred an intercarrier agreement.

14
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IATA

TO:
FROM:
DATE:
SUBJECT:

International Air Transport Association

IATA Building, 2000 Pcel Strect, Montreal, Quebec, Canada H3A 2R4
Telephone: (514)844-M 11 Fax: (5 14) R44-5206 Telex: 15-267627 Cables: IATA MONTREAI

Memorandum

Registered Participants, Airline Liability Conference
General Counsel and Corporate Secretary
19 June 1995

IATA Alrline Llabllity Conference - Documentation, Part |

This relates to Iltem 7, WP 4 of Documentation Part |. We have been advised that
the attached paper has superseded the former paper regarding the Australian draft
legisiation on Passenger Liability Limits. Please note that the references to the
Australian legislation at the Table of Contents of Documentation, Part |, and at item 7,
WP 10, page 2 of Documentation, Part |, should be to Australian draft legislation.

A revised version of Item 7, WP 9, is also attached to reflect the changes
regarding Australian draft legislation on Passenger Liability Limits.

A g

Lome S. Clark
General Counsel and Corporate Secretary
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INTRODUCTION OF MANDATORY INSURANCE AGAINST PASSENGER

CARRIERS’ LIABILITY . page 1

The Bill amends the Civil Aviation (Carrlers’ Liability) Act 1959 to make it
mandatory for air opsrators to be insured against liabilities for death or injury
caused to passengers carried under the Act.

These amendments represent an important component of the Government's
response to the Monarch Airlines crash. That response, announced by the
Minister for Transport in October 1994, included Increases in passenger
carriers’ liability limits, as well as the introduction of mandatory insurance.

The new domestlc passenger carriers’ liability limit of $500,000 per passenger
took effect in Qctober 1994, and the Government has subsequently introduced
legisiation to increase the limit for Australia’s International carriers to an
equivalent amount. Foreign airlines serving Australia have been asked to

adopt this higher limit on a voluntary basis.

The introduction of mandatory insurance is an important complement to the
increase in carriers’ liabllity limits. This legislation will ensure that no operator
will be allowed to carry passengers for hire or reward without appropriate
insurance cover. It will be an offence for an operator to carry passengers
without such cover. In the case of domestic carriage, the minimum insurance
leve! is $500,000 per passenger. International carriers, including foreign
carriers serving Australia, will be required to provide evidence that they are
insured to a level of 260,000 Special Drawing Rights per passenger. This is
approximately the equivalent of $500,000 per passenger.

An Important feature of the mandatory insurance provisions is that they greatly
reduce the scope for Insurers to avoid paying compensation In respect of
passengers who are killed or Injured. For example, insurars will now not be
able to avoid payment if there has been a breach of an aviation safety law
which has caused an accident. These “non-voidability" provisions have been
closely modelled on arrangements aliready applying in the United States.

The Bill provides authority for the Minister for Transport to require operators to
provide evidence of compliance with the insurance requirements. This
authority will be delegated to the Civil Aviation Safety Authority, which will be

. responsible for administration of the new arrangements. The Bill provides

authority for regulations to be made covering a range of important
administrative matters such as what constitutes acceptable insurance, and the
manner and form in which evidence of insurance must be provided. These
regulations will be developed in full consultation with industry before coming

into effect.

The Government is conscious that the mandatory insurance arrangements will
impose substantial new respansibilities on operators and the Civil Aviation

ALC- Iltem 7
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Safety Authority, and will ensure that the arrangements are workable and weli .
understood before being implemented.

These amendments do not apply to intrastate travel because of constitutional
limits to the Commonwealth’s powers to regulate in this area. The Government
sees it as impsrative that all States adopt complementary legisiation to ensure
nationwide application of the mandatory insurance requirements. Discussions
are being heid with the States with a view to achiaving this outcome on a
unified timetable.
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PART 2 - AMENDMENTS OF THE CIVIL AVIATION (CARRIERS’ LIABILITY)
ACT 1959

ltem 28
Before section 41 A

167. This clause insarts & new Part heading inlo the Act.

Section 41A - Obiect of Pag

188, Section 41A explains the object of the new Part IVA, which is to @nsure
that #il carriers of passengers subject to the Principal Act are insured to the
prescribed liability limits for death or personal injury to passengers &nd that, 88
far as practicable, injured passengers do receive compensation to which they
are entitled.

- itions
189. This item provides dafinitions of terms used in the new Part VA,

ection - i i roduce gvidence tabi

qen oftynsurance is in force between the cgrrier and the insunr

170. Subsection 441C(1) provides an authority for the Minister to be satisfied
that @ contract of insurance exists between a carrier and an Insurer which
moots proscribed requirements. It enables the Minister, by written notics, to
require a carrier to produce appropriate evidence within a period specified by
the Minister.

171. Subsection 41C(2} provides that the prescribed requirements under
subsection (1) are those sot out in subsections (3) and (4) and any other
requirements sot out in regulations.

172. Subsection 41 C(3) sots out the minimum amount of Indemnity for which
the insurer must accept liability for each passenger earried, or to ba carried, by
8if. For carriage by a domestic carrier, the minimum level of cover is $500,000
per passenger. In respect of all other carriage, the minimum parmissibie cover
is 280,000 SDRs (Special Drawing Rights), which is approximatsly the
equivalent of $500,000. The subsection dogs not prevent the sdoption of
higher levels of indemnity than those specified.

173. Subsection 41C(4) provides that a contract of insurance is to require an
insurer’s liability to indemnify 11 carrier against personal Injury liability to
continue, notwithstanding any breach of a safety-related requirement set out In
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an Act Or imposed by tne CASA  Similarly, liability to indemnify continues
notwithstanding the financial condition of a carrier, including bankruptcy or
winding up.

174. Subsection 41C(5) provides that a contract of insurance indemnifying
carrier for personal injury liabilities to passengers can also indemnify @ carrier
against other liabilities. For example, indemnity fér damage ¢aused to persons
or property on the ground.

175. Subsection 41C(6) provides that e contract of insurance which

indemnifies a carrier for persenal injury liabilities as required by Pert 205 of
Title 14 of the United States Code Of Federal Regulgtions and which extends
that indemnity to carriage in, 10 or from Australia and breaches of Austraiian
® afety related requirements shall be deemed to meet the requirements of

subsaection (4).

176. Pert 205 of Tile 14 of the United States Code of Federal Regulations
deals with Aircraft Accident Liability Insurance” and imposes requirements on
carriers similar to the requirements of Part IVA.

177. Subsaction 41€(?) prov'ides the Minister with the authority to give @
written centificaie o a carner, stating that the Minister is satisfied that a contract
of insurance is in force which meets the requirement8 of section 41 (C).

Section 410 - Insurer’s |igbiity not effected bv exclysions or breaghes

178. This new provision operates to ensure that en insurer will still De liabl® to
Indemnify a carrier for personal injury liabililies to passengers, despite any
warrantias or @ xclueion8 In the contract which would otherwise remove the
insurer's llabilily. However, regulstions may provide exception8 to this
requirement.

Section 41E - Carriers 1o be covered by accepiable insurance

179. Subsection 41 E(1) requires that a carrier must not carry pasecngrre by air
without an acceptable current insurange contract.

180. Subsection 41E(2) makes it an offence for a carrier to intentionaily carry
passengers without an accepiabie current insurance contract. The maximum
penalty is twa years imprisonment. By application of the Crimes Act 18714 a
Court can impose & financial penalty as well es imprisanment, of as e
allemative to imprisonment. Afro by application of the Crimes Act 1914 &
corporation can be fined up to five times the maximum amount for an individual.

r.g .t
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Section 44F . Concuct by direstors. servants and agents

181. Subsaction 41 F( 1) provides ihat in proceedings for an offence under Part
IVA the state of mind of a cerperation in relstion to particular conduct, may be
established from the slate of mind of a diregtor, servant or agent of the
corporation who was engaged in the cenguet and where the conduct was within
the scope of the actual or appargnt authority of the directer, servant or agent

182. Subsection 41F(2) provides that any conduct engaged in by a director,
servant Or agent an behait of a corporation, is taken to have been engaged in
by that corporation for the purposes of a prosecution for an offence under the
Act However, such conduct is not taken to have been engaged in by the
eorperation if it is established that the corporation took reasonable precautions
end exercised due diligence to avoid the conduct. )

183, Subsection 41 P(3) has essentially the same effect as subsection 41F(1),
except that it applies in relation to individuals.

184, Subsection 41F(4) is similar in effect to subsection 41F{2), excapt that it
applies to conduct engaged in on behatf of an individual

185. Subsectian 41 F(S) spectfies that an individual convicted of 8~ offence is
not liable 12 imprisonment Jf that individual would not have been Convicted but

for subsections 41 F(3) &nd (4).

188. Subsection dIF(6) specifies tnat reference to a person’s state of mind
includes matlers such as the intention and epinion of the person, and the
person's reasons for that intention or opmion.

187. Subsection 41 F(7) definer the meaning of a director of a bedy corporate.

188. Subsaction 41 F(B) explains that a reference 10 ‘engaging in conduct’
includes failing or refusing to engage in conduct.

189. Subsection 41F(9) specifies that an offance under Part IVA includes
reference to an offenca created by certain sections of the Crimes Act 7914
which deal with accessories, attempts to commit an offence, inciting Or urging
the commission of &an offence and conspiracy.

41 G - Grounds of cancellation of contr f insurance not aff
190. This provision specifies that new Part IVA does not aller the grounds on

which &n insurer may cancel an insurance contract, or any rights an insurer
may have to recover from a carrnier amounts paid under an insurance contract.
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Section 41K - Conflict of _laws

191. This pravision is intended to prevent perties excluding the application of
Part {WA to an insurance ¢entract by purgerting to make the law of a foraign
country the law of the contract. It provides that Pert IVA applies to an
insurance cortract notwithstanding that the contract contains a term that it is
subject to the law of 8 foreign country if, apart from that term, the proper lew
wolld be Australian law. Further, it provides that Part [VA applies to an
insurance contract natwithstanding that the contract contains a term which
substitutes the lew of & foreign eauntry for il or any of the provisions of Part
IVA.

Section 41J - Injuneti
192. Subsection 41J(1) defines uningured carriage as ‘prohibited carriage’.

193. Subsection 41J(2) provides authority for the Minister to apply to a count
for en imjunction preventing a carrier from engaging in cariage, when the
Minister has reason to believe the earner is net Insured as required by Pert
VA,

194. Subsection 41 J(3) requires a court to grant en injunction, if the carrier Is
unable to satisfy the court that it is (or intends) engaging in prohibited carriage.

1985, Subsection 41 J(4) gives & court discretion to grant en interim injunction
pending its full consideration of en injunction application.

186. Subsection 41J(8) provides authority for e court to discharge or vary any
injunctions granted.

197. Subsection 41 J(6) clarifies the scops of the injunction power. A court may
grent en injunction whether or not it appears a carrier intends to engage ®  gain,
or continue to engage, in prohibited carriage: of whether or not a carrier has
previously engaged in grohibited carriage.

188. Subsection 41 J(7) provides that a court cannot require the Minister to give
an undertaking about the awerd of dameges. when an interim injunction is
granted.

199. Subsection 41 J(9) gives the Federal Court of Australia federal jurisdiction
in relation to injunction applications.

Section 41 K - Regyiations

200. This provision makes it clear the scope of the existing regulation making
power (section 43) extends to a range of matters under Part IVA, Including the
manner and form of notices to be given concerning evidence of insurance,
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notification to the Minister abeut events such as cancsilation, renewal or
modification of an insurance policy and the consequences of & failure to notify
such events.

Section 41 | - Deleaation

201. This provision provides, aut hority for the Minister to delegate to the
Director of Aviation Safety of the Civil Aviation Safety Authority (CASA), of to
an efficer of CASA, all or any of the Ministarial powers under new Part IVA.
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SCHEPULE—coatinued

24. Suhseciion 292):
(a) After “iar” insert “or her”.
(B) Afiex “he” insert “o she”.

25. Subtectien 31(1):
(1) Omit “‘wriling wnder bis l!nd“.

e o 2 m

Transport L egisiation Amendment (No. 2) 51
No. , 1995

SCHEDULE—coolinued

PART 2—AMENDMENT OF THE CIVIL AVIATION
(CARRIERS® LIABILITY) ACT 1959

26. After PartIV:
Insert: )

“PART IVA—CARRIERS TO BE INSURED AGAINST
LIABILITY TO PASSENGERS FOR DEATH OR PERSONAL
INJURY

Object of Part

“41A. The object of this Part is 10 require carriees to hold, im sespect of
carriage to which Pert I1, 111 or ¥V applies, insurance that will ensure, 2s far
as practicable, that compensation within the limits of liability prescribed by
this Act will be paid in sespect of desth or personal injury suffered by
passengers on aircraft.

Definitions )

“418. la this Part:
‘accepiable contract of insurance’ means a contract of insurance in respect
of which a centificate is in force under subsection 41C(7);
‘business day’ means a day other than a Saturday, a Sunday or a public
holiday in the Ausirstisa Capital Territary;
‘earrier’ means a person engaged, or offering to engage., in an sir tansport
operation for the carriege of passcogers (o which Part 11, Tl or IV applics;
‘contract of lnsurasce® means & contvact between a carricr and ant insurer
wndes which the inswwer indemolfics the camrier agninst personal njucy
liability im respect of cach passcager carricd, or 0 be cacried, by air by the
canrier;
‘persons] lnjury Habifily’, in relation 10 8 carrier, means Habllity under this
Act in respect of the desth of, o1 personal injusy suffered by, passengers
cerried, or (0 be carvied, by air by the carvicr.

Cardlers may be required te praduce evidence that an acceptable
contract of Insurwace Is In force between the cactier and am insuver
“41C.(1) The Minisicy may, ot any time and from fime 10 time, by

- wititicn notice given to s carvier, cequire the carvier, within a period set on

in the ootice, 1o produce evidence, satisfactory 1o the Minister, that there is
in force between the carrier spd an insurer a cootract of insurance that meets
the prescribed requirements.
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SCHEDULE—ocontinued

“(2) The prescribed nq-imw:u are:
(2) the soquiccments of subsections () and (4);.and )
(b) sny otber requiremcnts made by the segulstions for the purposcs of
this section. o
i that, un .
“(3) fti uimuinnluimtoqulmuhmmc_c
the e?t:r:d‘:t::iqunm's Tiabitity to indcronify Ihe unlev.upm:.c%cmai:
injury liability, in respect of each pesseager amud.. or to bc camied,
by the caics, is for un amownl fhat is oot lcas than: ) hick Part IV
(a) in respect of carviage by 8 dowestic carmier to
spplics—3$500,000; o
(b) in respect of any other carriage—260,000 SDRs.

requil ¥ mder the
- is rement of a contract of insueance ﬂn.t.
mgg.l:hc i:nm"l liability to indermnify the cartier sguinst personal
injury lisbility: ] . ]
i ach of ¢ safcly-relsted requirement imposc
® :yn: aﬂcmded-l;ym :‘ by the Civil Aviation Safety Authority; a:;ld
ingen . finwcial i of the
i t t upon the fin condition o solvency

® 'cslt?u:ou,oa the':niumtbeingor not becoming banlaupt or not

begiming to be o wot being wound up.

“ prescribed mbmwammm.ofw
iun(isl)c:l‘l‘leing pw\lisiomemifylng the carrics against » liabllity other
than personal injury Liability.

i der which: .
*(6) A contract of inserance us o et by
i i ifics the cascier against Lisbility as require
@ 'll":n“?.;us':; :‘I:‘:l:cmdc: Avlumc son Regulstions of the United Stutcs of
America made under the law knowa as Title 49 United States
Code—Transportmion; and .
() e insnres’s fiabllity wo indemnify the camier: )
@) catends to carvinge in, w0 or from Anstrflu;lnd o
(i) is not affecied by sny breach of a sequirement refesred to
paragraph (4)(a);
js taken to meet the sogquicements refereed 10 in subsection (4).
. ierand
* 1 the Minister issatisfied that there is in force between acaoier
an h(s:z;-mtudof insuranoce that meets lhepnsulh_al lequlmmi: l;:
Minisier may give the carmicr a writien cettificate stating that the M
is oo satisficd.

Transport Legislation Amenducnt (No. 2) 53
No. | 1998

SCHEDULE —continued

Insarer’s liability not affected by exclustons or breaches

“41D. Except as prescribed by the regulations, an insurer’s Yinhility
under a contract of insusance 1o indemnify the carvies ageinsi personat injury
linbRRity 10 the extent mentioned in suwbsection 41Q(3) is not affecied by any

warsanty or exclusion in the conivact of inserance or by any breach of the
vomract of insurance by the carvier,

Cerriers te be covered by acceptable Insurance

“41E(l) A carviermusi not cury pusscngers by virunless an accepiable
contract of insurance is in force in relution to the carier.

“(2) A carrier who intentionally contcavenes subsection (1) is guilty of
an offcrce punishable on coaviction by imprisonment for a period of not
more than 2 yems.
Nule: Subacction #X2) of the Crincs Act FOF4 allows a.conn tn knpese is respect nf an nlleace un

appropeiste inndnl.wiuddiﬁmh.lumnf'-q-kumul.lahad,qumki

conwicied dnoﬂen.mm)unthdhtstmmmium a fine of an

aramt thet ilul'nhM!dmlﬁenui.-&ulhlmldhcinvmdbyhaun
o8 an jndividus] ceavictod of the same offence.

Ceaduct by directors, servants and agents

“41F(1) If, i procecdings for am offeace against this Pad, & is
aecessaty to establish the state of mind of a body corporate in telation 10
particular comduct, it is sufficient to show:

(2} thal the conduct was engaged in by a direcior, servant or agent of the
body corpaeatc within the scope of his or her actusl or apparent
authority; and

(®) that the director, scrvant or agent had the siste of mind.

~*(2) Anyconduct engaged is on behalf of abady componte by a director,
scrvant or ageat of the bady corporate withia the scope of his or her actuat
or appateal authorily is taken, for the pusposes of a proscoution for an

 offence against this Part, to have been engaged in atso by the body corporate

unless the body cosporate establishes that it 100k reasonahie peecawtions and
exercised due diligence 1o avoid the confuct,

“(3) I, in proceedings for an offence against this Par, it is noCEsSwY (o
establisk the statc of mind of an Individual in relation 10 particulur conduct,
it is sufficient 10 show:

(2) 1hal the conduct was engaged in by a servant or agent of ihe

imdividual within the scope of his or her aciual or upparent authority;
and

(b) that the servam or agent had the state of mind.
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SCHEDULE—continued

*(4) Any conduct engaged in on behall of un individual by s servast or
agent of the individu) within the scope of his or ber sctual or spparent
authority is takes, for the purposes of 2 proseculion for an offcoce agalnst
this Pait. to have beenengaged in alsoby the individnal unless the individual
cstablishes that he or she took scasonable precautions and exescised due
diligence 10 avnid the conduct,

»{5) I
(s} » person who is sn individuat is coavicted of an offence; and
(b} she person would not Rave been convicted of the offence if
subscctions (3) and (4) bad ot been eancied;
the person is not lizhle to be punished by imprisoomcal for the offeace.
~(6) A reference in subsection (1) or (3)to the stare of miad of a person
includes a reference to:
(a) the knowledge, intention, opinion, belief or purpose of the person;
and
(b) the person’s reasons for the inientios, opinion, belict oc pwrpose.
“(7) Areference in this soction i s director of abody corporste includes
a reference 1o 4 conslituent member of, ov lo a member of a board og other
group of pecsons administeriog of managing lhe aflxirs of, a body carpomic
incorpacated for a public purpose by 8 Jaw of the Commoawealth, of » State
or of a Tesrilosy.
“(8) A rcfcrence in this section o cogaging in conduct includes 2
veference o failing of wcfusing 1o cagage in conduct.
“(9) A referesce in this section fo an offence against this Pust includes
areference (o an offence muedbysecﬁma,‘!m?Aornhmﬁm 86(1) of
the Crimes Act 1914 that retates to this Part.

Grounds of conceitation of contract of lasurance net affected
+41G. Nothing in this Part affects:
{a) the youﬂsonwhicinhsummycawehomtudofinmce
between the insurer and & carsies; of
®) myliyxinunlamrmyhmtommﬁmn-wﬁuunmouu
paid by the insurer under a conlract of jogzrance between the insurer

and the carrier.

Coallict of laws
“4111. 1f:
@ lhepmpethwolamnmdh\nmmﬂd,exceptfnnmlhn
it should be she lsw of a foreign country or a ketm lo a similar cifect,
be the law of any pent of Australia; or

Transport Legisiation Amendment (N,
No. , 1995 Wo.2) 35

SCHEDULE—continued

(b) 2 contract of insurance contai
: contams a lerm thal purports 1o i
has the effect of substitating, the law of a romr;n wuns:;”f'::,:i or
- sy of the provisions of this Pari; ~
this Part applies 10 the contract despite that term,

Injunctions
“41)(1) ba this section: )
 J M ]
prohiblied carriage’ means carriage by & carricr &t a time when an

accepiahle conteact of i i
pooeplz of insurance is oot in force between the carrier and an

*“(2) U she Minister has reason 10 beli

. 1 believe that a carrier has engage

:’ :r:g:smg fo ;mi?ﬂwﬁil;md cn-niag_c. the Ministee :asay l|'lplydl'ooi:

connt ¢ Mpcin ot carrinen, t ant injunction restraining the cariee from
(3) If the cacrier does not satisfy the court that it is not engaging, or

proposieg lo cugage, i i i
g 8agc, in prohibited carriage, the court must grant the

“€4) I in the opinion of 1e coun it is desi

LA esirable 10 dO SO. the court ma

granina iMcsim injunction peadiag determi ; ication UNCET
b ton (2) pending determination OTana  pplication Under

@  ‘(S) The count may discharge Or vary an injuncti interi
L9 n in or
tnjunction gracied under this section, d ton O w mterim

info (6) :‘l: m :lc ::;r court to grant an injunction or an interim
cxcrcmiscd: fromn engaging in prohibited carniage mny be
(a) whetherocat it appears 1o the coart i
: . that the carriey intends lo engage
again, or 0 i i i .
w contiaue o engage, in prohibited carriage of thay kind:

() whether or oot the cari . )
carviage of that kind.am has previously engnged in probibited

® a ini
. @ CouritmusinatrequirctheMinister, as aconditionof graniingin
imctim imjunction, to give My undertakings as 10 damages, granting

“(8) TheFederalCourt  Of AustraliniSinvested withfederal yurisdicti
] ) eral urisdiction
in matiers where the Misister applier for an injuscii interd
injuaction under this secvion. P risction o1 an tnterim

NOL
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lation Amendment (No. 2)
56 Trawsport w;!'o. o 1995
SCHEDULE—continued
Reguiations »

+41K. The regnlations may make provision for ot in relation to:
(a) themanuer and form in which motices may be given under subsection
Py be in such notices: and
)} the pesiod that mwy be set out in nolices; ¥
((:] the manner and form in which evidence is to be produced under that
subsection; and
(d) the glving by persons referred fo in the regulations (who may be
individuals not sesident in Australia or corporations not incorporated
of carrying oa business in Australia) of notice (whether in advance,
of after the accurcence of the event concemed) ta the Minister of any
modification, cancelistion, won-rencwsl o€ expity, or of any
modification, cancellstion or m»lguwa!. or of any
impending expiry, of an scoeptable contract of jnsurance; and
(¢) the consequences (including any elifect on the comtract of insurance)
of fuilure to give & notice referred to in paragraph (d).

Delegation ]
“41L(1) The Minister may, in writing, delegate 0 the Dmdor.o{lnl.n
niﬁoukg IL Civil Aviation Safety Authority all or any of the Minister’s
powers undes ibis Part.
=(2) In this section: o
‘Dicecter’ has the same meaning 38 ia the Civil Aviation Act 1988.

“(3 It .
(o) the Misister bes, wnder this sectien, delegaicd a powes of the
Mlnideleonhhedinawiliuplollhisrut;nd
2 delegate excreises the power;
|!ilb:teweiaﬂ-\pmisionlolhenidsmilnkm.illﬂltlmlolhc
mhedthpﬂubymedmmunm&mmmednwu:_
'&m:SuauimRM.lW-dMAollhAtuﬁwmm'omklepﬁn. -

Transport Legistasion Amendment (No. 2) 57
No. , 1995

SCHEDULE—contineed

PART 3—-AMENDMENTS OF THE CRIMES (AVIATION)
ACT 19

27. Puragraphs 5(1){s) and (b): 4
Omit, substimte WK
far the first

*“(8) when the last externat door is closed in prepm
movement of the aircrafi for the purpose of 1akifig off on the fight;
or .
(b) ifthe sircrafi moves, before all the exnn)zl{oms'-e closed, for the
purpose of laking off on the ﬂigltk—yhen it first so moves.”,

28, Subuection 6(1):

~ Ounit, substitute:

*(1) Subject 1o this section, a Bight of an zircrafy is, for the porposes of
this Act, taken to end when the fig<t external door is opened after the airciaft
comes to rext on the next langifig it makes after stasting the flight .

29. Parngraph 23(2)(b);
Omit " Air Navi Reguistions™, swbstitutc “Air Navigation Acs

1920 or regulations siade under that Act™.

O3 SULNGD P ST Sk B8 NS
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10 Transport Legislution Amendment ~ No. , 1994
SCHEDULE 1—costinued

.: dutles
nisterial momines® means a persoa whose sesponsibilities or
‘l:'l-dc advisiag the Ministcr sbout the performance and strategics of ¢
Commission, i o
“¢72) The Mimister may direct the Comsuission 1o give 1o 8 sppct)
minig;)rhl nomince any documents of informsstion relating o the opérations
of the Commission that the norinee roguests.

“(3) The Commission must comply with a direction
" o the anans) rpgort for a financial
“(4) The Commission onust Include in sthe anaual 7pHO v

&ﬁmmomydimmmmum Giom by the Ministes
under subsection (2) in that finascial year.™.

2. After subscction 3203):
fnsent: .
“GA)I: .
() the Minister is of the opinios ) the Commission has failed 10
comply with section 208 of ¢ Aﬂ;l.“ s
(b)theMiﬁmFgol:sM qpmmmnl_ofdlor-ped
Cormmissioners be terminggtd; N
the Goveror-General isto “w‘m‘?f ail Commissioners,
or the specified Commissioncyd as the case may be.”.

3. Subsection 36A(1):
Omit the subsection, §bs

“(1) The ) is %0 be appeioted by the Oormmission.™
4. Sabsection . "
Omeit “The Mi substimie “The Commixsion mest™.
S, Subsection R .
Omit* * substivete “The Commission™.
6. Belore ph SS(1)n)H):

aspedﬁcdmcdmaﬁnmmim'l asaels; o™
graph SS(1}m)(x

Tramsport Legitiation Amendoners No. |, 1994 1
SCHEDULE 1-—contimned

interim dividends

“57A.(1) Im this section:
‘intesim dividend®, in relation 40 & financial year, mesns an amount paid on
sccount of the dividend that may beceme payable under sectic
financial year.

*(2) The Commission must, before 1 March in each
aotice inwriting given to the Misistcr, recommend that gh
a specified interim dividend, or not pay any io
Commonwealth for the financial year.

**(3) In making » recommendation, the
hu

{s) the sced 10 ensure that the Co
fetuma on the capital of the Compd

h soceives a reasomable
used in the Commission's

within 45 days afler receiving a

vocommendation, by writie Aatloe to the Commsission, cither:
{x) spprove the reeo i
(®) give direct the Commission in selation s the payment of an
interim div
*(5) If the ster gives the Commiscion 2 divection under
paragraph (4)(b or she oremt inform the Commission, by notice in
wrriting, of the ms for the direction.

“(6) 1fgelimtesima dividend is approved or directed under subsection (4),
the Asthodity must pay the lsterira dividend to the Commonwealth by
15 Juncdh the financisd year.™.

T
AMENDMENTS OF THE CIVIL AVIATION (CARRIERS®
LIABILITY) ACT 1959
1. After sectlen IM:
Tnacst:

Limitation of Mabifily for Avstiraling international cacriers

“11A(1) Desplic the terms of paragmaph 1 of Anticle 22 of the
Convention, but subject 10 the regulstions relsting to passenger tickets, the
lisbitity of sn Australien lntesnationa) carrier undes this Part in respect of
each pessenger, by reason of the passeages’s injury or death resutting from
an nccident, is Fimited to:

[N /mind
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12 Transport Legislation Amendment No. 194
SCHEDULE |—continued

() if acither panagraph (b) aor {c} spplica—260,000 SDRs; or ]

(b) if, ot the date of the nccident, a regnistion was in force pmcnbln.;
a number of SDRs that exceeds 260,000 for the purposc of this
section and pasagtaph (c) docs sot apply—the number of SDRs s0
prescyived; of ' )

{c) if, ot the date of Hie ncidaul.nolegulmmg in force under
peragraph (b) but she comract of cardage und'u vhcglmepnuugﬂ
was carried specified the limit of the casries’s lability ea lllll.llbﬂ.‘
of SDRs that cxceeds 260,000—the sumbes of SDRs so specificd;
or
if, st the date of the accident, 8 regulation prescyibing & sumber of

@ SDRs exceeding 260,000 was in force wuplngmi.:(b)hu!ﬁc
contract of carrisge unders which the pansenger was carvicd apecitied

the limit of the carrier’s Yability as a somber of SDRs that exceeds
thc number so prescribed—the number of SDRs 20 specificd.

*(2) la this scction:
‘Anstrailan international carsies® means: .
(2) acarries designated, sominated or otheswise suthoriscd by A_udnli_.
under a bilateral srrangement to openic scheduled cenational air
' “ - 03 -
(b) a carrier operaling a non-scheduled interaational flight permisted
under section 13A of the Air Navigation Act 1920,
bilatersl srramgement’ has the same meaning as in section 1A of the
Air Navigation Act 1920.™.

2. After section 21:
Insert:

Limitation of Hebility for Anstrefian international carriers
«21A.(1) Despite the wcrms of pwagnph i of Amicle 22 of ::
Cmmmwlsmjedbmmnmmungwwtm A
%isbility of an Australian inlernational anfu under this Part in m_lpe:“:l
each passenger, by reason of the passenger s injury or death resulting
an sccident, is limited 102 ]
(a) if ncither paragraph (b) nor (c) -vphet-‘m.m SDRe;oc
o) if.umeuhleomueacddm.uephlmmmfauepwibm_g
» numbes of SDRs that exceeds 260,000 for the putposc of this
section and paragraph (c) does not apply—the sumbes of SORs %0
prescribed; or

Transpors Legislation Amendment  No, , 1994 13
SCHEDULE 1-coutiaued

() if, st the date of the accident, no regulstion was in force undor
parsgraph (b) but the contract of carriage under which the passenger
was carvied specificd the limit of the carries ‘s liability s # number
of SDRs thal exceeds 260,000—the number of SDRs s0 specified;

m .

(@) i€, a1 the date of the accident, a regulatios prescribing a numbes of
SDRs cxceeding 260,000 was in force wnder prragraph (b) but the
conwact of carriage under which the paasenges was carricd specified
the fimit of the carries’s Liability 3% a nombes of SDRs that exceeds
the number 8o prescribod—ihe numbes of SDRs 20 specified.

“(2) 1a chis section:
‘Anvstralisn lnteruational carrier’ means:

() acurvics designated, nominated or otheswise suthorised by Ausiratia

under a bilateral amaogement to operate schedsled Intemational air
services; os

() a camricy openaling u non-scheduled international flight permitted
snder section 13A of the Air Navigation Act 1920;

‘bilalers] arvangemnent’ has (he same meaning as in scction 11A of the
Air Navigation Act 1920.”,
3. Swbecction 26(1):

fnsert:
** ‘“demestic carrler’ means a cerricr operating a flight for the caniage of
pasacagors;

{») betwoen a place in a State and 2 place in another Statc; or

(®) between a place in a Territory and a place in Australia outside that
Yezitory; oc

(c) between a place in a Tesritory and snatber place in that Tewitory;
other thaa currisge 10 which Pant 2 or 3 applics;™.
4. Sebtection 35(1):

Omil “cantier™, substitute “domestic carries”.

5. Paragraph 31(1)a):
Omit “$100,000°, subssitue *$500,000".

6. Paragraph 31()(h):
Omit “$100,000™, subssitute “$500,000”.

7. Poragraph 31(1)(c):
Omit the paragraph, substitwe:

8T/LT 4




14 Transport Legistation Amendmens  No. , 1994
SCHEDULE 1—continucd

“(c) if, st the date of the accident, no rogulation was in force under
paragraph (b) but (be consisact of casrizge wnder whick the
pesscngey was camied specified the Yokt of the carier’s liabibty as
an amount that exceeds $500,000-—the amount o apecified; os

(d) i, et the date of the socident, & regulation prescribing an amount

was in foroe as mentioned im paragraph (8) but the contract of
carviage wndcr which the passenger was carried specified an
smovat thal exceeds that smount as the Hmit of the cerrier’s
thability—the amouni so specified.™.

8. Afier sobsection 31{1):

Inseri: )

“OA Sbjeamthmgﬂnﬁm:dukgtopumtmm
méuylndumhma.mmwmmkmwnmm.
dowestic carrier, in respect of each passenger, by sesson of the passenger’s
injury ot death sesulting from an accideat, is limited to:

(a) If neithes pasagraph (b) wos {c) applics—260,000 SDRs; or -

) If, m 1he dase of the accideat, a regulation was la force prescribing

a number of SDRs that exceeds 260,000 for the purpose of this
section and paragreph (c) does not apply-—the sumiber of SDRa so
peeacribed; or

(c)if.amcdacofm.ccide—,mnph\ionwhiueeMt

, pumtph(b)bulmemmdotmiagcmﬂctwbkblhepnw

was casried specificd the kmit of the carvicr’s Lisbility a8 2 sumber
of SDRs thai cxceeds 260,000—the sumber of SDRs so specificd;

or

(d) i, at the date of the accident, & regulation prescribing 8 number of
Sbmemdbgmnnw-hfmudumqﬂ_:(b)bu!m
contsact of carsiage under which the passenger was carricd specificd
the limit of the carricr's liability s & number of SDRs that exceeds
the number 30 prescribed—ihe nember of SDRs s0 specified.”.

PART E

CORPORATION ACT 1986

1. ARer subsection 19(2B):
Inteni: .
“(2C) 1(the Ministes isofthe opinion tya( the

with sectiop 42B, the Minister may

members {other Than the Chiel

(other than the Chief Executive O icer).”.

Bosrd has failed o comply
the appoiniment of all

Transport Legisiation Amendment  No. | 1994 15
SCHEDULR 1—contisved

2. ARer scction 42;
fnsert in Pant V.

Minister may give Corperation nolices sbeut its strategic
divection etc.

*“42A (1) The Ministcr may, from time 1o lime, by
the Corporation, advise the Corporstion of his os hes vi
following mnateers:

(2) the appropriaic waategic directlon of the

() the manner ia which the Cosporation

“{2) The Corporation muns, in performing
notices given bo it undes subsaction (1).

“(3) The Board must, in prepariog Corpoate take account of
notices given o the Corporation wnder ion (l).p‘“’ e

in the annual report for a fisancial

in writing to
insclalion 1o the

tion;
perform its functions.
functions, take accownt of

(2) » swmmary of notices givph 10 e Corparation, in that financial

wndey subscction (1); o yeus
®) a suromary of action i that fimancial year by the Board or the
. of natices given 10 the Corporation under
subsection (1) in or any other financisl year.

* means & person whose respoasibilitics or duties
tho Minister showt the performance and sieategies of the

“JXWnMMWwahafmhnhyhzmm
“(4) The Corporstion must include in the asnusl scport for a financist
yesr pasticulaes of aay directians given 1o the Board by the Misister under
subsection (2} in that financial year.”.

3. Afver section 46:

Inment:

H
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Preliminary draft only WP 4
page 1

Mandatory insurance against passenger carriers’ liability
Proposed drafting instructions
v

The Commonwealth Civil Aviation (Carriers’ Liability) Act 1858 (the Act)
specifies limits of liability in respect of sarriage by &ir which comes within the
ambit of the Act (primarily international and interstate carriage)., Currently,
passenger liabllity Insurance policies typically contain exclusion clauseswhich
specify the eircumstances in which the insurer may declare the policy void.

, ‘This raises the possibility that consumers may receive no compensation if a
carrier dogs not have sufficient funds or assets to meet its liabilities arising
from injury or death to passengers. Accordingly, the Government has decided
that all operators subject to the provisions of the Act will berequired to hold
mandatory Insurance which meets theincreased passenger liabllity limits. This
Insurance Is to be non-voidable in respect Of aviation safely law violations by

operators. Accordingly, there are two parts to the proposed provistons:

amendments to existing legidation: and

regulations made pursuant lo the Act and to be adminisiered by the Civil
Aviation Authority (CAA).

Amendments to the Civil Aviation (Carriers’ Liabiiity) Act 1558

. The Act is to be amended to make it mandatory for ali carriers subject to the
Act to carry insurance in aceordancs with the liability limits specified by the Act,
including such higher limit as might apply by virtue of a special contract for
carriage between the carrier and apassenger. (The intention of the last part of
the sentence is 20 "capture® Convention carriage where foreign carriers have
adopted a voluntary limit higher than the Convention limit, such as the 260,000
SDR's to be sought by the Australian gevernment). The Minister for Transport
Is to be responsible for approving applications for approval of Insurance
arrangements. This function |s to be delegated to the CAA.  ~

\
To ensure compliance with these provisions, It is proposed that the Act be
amended to provide that fallure to comply with these requirementswould be an
offeance, with appropriate pecuniary penalties[te be discussed with the
Attorney-General's Department and industry]. It is also proposed that the
Minister for Transport would be provided with the power to sesk & court
injunction preventing an operator continuing to carry fare paying passengers
under the Act, in the event of such a fallure by an operator,

The Act Is also proposed to be amended to provide a legislative basis for the

Commonwealth20 make regulations specifying the requirements carriers must
meet to demonstrate their compliance wilh the obligations imposed by the Act.



it is proposed that the powersto ensure compliance will be delegsted to the
CAA. The CAA hasaclose working relationship with the airline Industry .

To enable the cAa to administer (le ensure compliance with) the proposed Act
amendments, It may be necessary to amend the Clvil Aviation Act to give the
CAA this specific function, [At present this is the position, but this may after
after establishment of the Aviation Safety Authority, Under §8(1)() of the Civil
Aviation Act the Authority's functions include those conferred under the Air

Navigation Act].

The principa purpose,of the proposed legislation. Is to prevent insurers from
adopting insurance policles which make violations of tha Civil Aviation Act or

regulations (or superseding legisiation establishing the Avlation Safety
Authority) a posslble basis for refusing claims in respsct of compensation to
passengers killed or injured during the course Of carrlage under the Act.

Aside from preventing breaches of air safety law being made an exclusion
provision (in respect of fare paying passengers only), the amendments to the
Act are not otherwise intended to proscribe forms of allowable or non-allowabjs
exclusions (eg advent of war) which are currently negotiated commercially

between insurers and insurads,

There is also no intention for the proposed legislation to remove the existing
anus upon insurads to advise the insurer of all information material to the
assessment by the insurer of the terms and conditions upon which a policy will

be offered or maintained;

The actual amount of compensation to be pald to plaintiffs in settlement of
claims will continue to be determined on the same basis as currently applies,
namely by negotiation between the parties, or as delerminad by a Court in

accordance with the provisions of the Act.

ItIs considered these proposed amendments will ‘stand alone’ and that no
consequential amendments to the other operative provisions of the Act are
necessary. ltis not considered that the mandatory insurance requirement will

require any consequent! al amendments to the Commonwealth Insurance

Contracts Act 1984 since subsection 9(3) of that Act provides This Act does
not apply in relation to...contracts 'of insurance entered in{o....In respect of

aircraft engaged in commercial operations.*

Regulations

[It is not strictly necessary from a legal perspective to have regulations
stipulating the mechanics of applying for insurance approval etc, Thers could

simply be broad powers in the Act delegatable to the CAA which are exercised

i N accordance with agdministrative guidelines or procadures, However, putting
the detalled requirements in regulations has the advantage of transparency.]

om
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The prapossd regulationswill set out the detailed requirements carriers must
meet to satisfy the proposed legistative requirement that all carriers subjsct to
the Act have mandatery, non-voidable insurance (of the type specified above)

that meets the flability [imits of the Act.
Outline of proposed regulatory requirements

: \ .
1.  The garrier is to provide documentary evidence to the CM that the
carrier Is INSured in accordance with the Act.

2. The docurnentary evidence will take the form of acurrent insurance
certificate showing insurance caver to 8 level of-at least; .

~500,000 per incidence of earriage in the case of carriage under
Part IV of the Act: .

.&.

a.

b. 260,000 SDR's per passenger In the case of international earriage

by Australian operators or non-Convention carriage;

sufficient to cover the maximum Hliabllity per passenger specifl ed in

c’
Parts |l and lll of the Act (ie respectively Warsaw and Hague
Conventlon carriage) of such level of liability agreed by.spscial
contract between 6 carrier and its passengers where the level is
higher than a carrier's obligations under the Aet.  ~
3 In the case of a policy providing combined single limit cover, the p’éﬂcy

must clearly state that cover is sufficient to meet at least-the minimum
requirements sot out in 2.

4. Carriers operating at the time the amendments to the Act come into
effect are {o provide the evidence required In 1=3 to the CAA within (say) 60

working days oOf the amendments coming into effect, [Insurance requirement
will be in Act Regs. dealing with mechanics can be drafted in paralieliocome

into effect shortly after Act proclaimed.. Regs confer flexibility].

Thereafter, for Intending new ‘operators, the evidence required in =3 Is

S.
operators

1o be provided at the time of application to the CAA for an air
certificate (AOC). .

6. The CAA will, within (say) 10 working days of receipt of an application
pursuant to 4 or 5:

if the proposed arrangements satisfy the provisions of -3, advise
the earrler that the insurance arrangements submitted are

approved,

a.
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b.  ifthe proposed ar ran%ement_s do not meet the requiremants of 1-
3, advise the carrier that the insurance arrangements are not .
approved and will identify in that advics the steps necessary to

remedythedeficiency;

c. Ifebapplies, the carrier Will resubmit within (say) 5 working days
arevised policy to the CAA. The CAA Will, within (say) 5 working
days of receipt of the ravised policy, if the revised policy is in
accordance with 18, advise the epsrator or its insurer that the

revised arrangements are approved.

7. Whileitis envisaged that a carrier would provide evidencs of it
insurance cover at the same time as ft applies for issue of/renewal of its AOC,

insurance cover wlitnot be a requirement for an AOC as such.

inths evam of a material change to 8 carders’ operatlng clrcumstances

Wmch affects the level or nature of cover required by the carrier in accordance
with these regulations, the carrier must provide evidence to the CAA that
appropriate revised cover hasbeen effected, within (Say) 18 working days of

those changed circumstances taking effect.
8.  The provisions of 6 will apply in refation to action taken under 7 or 8. .

Draft of 26 November 1994

c',.' ¢
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EXPLANATORY BACKGROUND NOTE
(based on ICAO State Letter EC2/73, Att. A)

THE WARSAW SYSTEM

The Convention for the Unification of Certain Rules Relating to International Carriage by
Air, signed at Warsaw in 1929 (the Warsaw Convention), unifies the documents of carriage, the
regime of liability and the jurisdiction of courts: it also limits the liability of a carrier to a maximum
of 125 000 French gold francs (about U.S. $10 000) per passenger, 260 French gold francs
(about U.S. $20) per kilogramme of luggage and of goods and 5 000 French gold francs (about
U.S. $400) for objects of which the passenger takes charge himself. In case of “wilful
misconduct® of the carrier these limits of liability do not apply. The Convention entered into force
in 1933 and has been widely accepted (126 parties). In 1955, The Hague Protocol to amend this
Convention was adopted and it currently has 172 parties. It simplifies the provisions on the
documents of carnage, clarified the concept of *wilful misconduct’ and doubled the limits of liability
in the carriage of passengers to 250 000 French gold francs. The Guadalajara Convention
(1961), in force since 1964, extends the application of the provisions of the ‘Warsaw Convention’
(or that Convention as amended) also to the ‘actual carmier”,

The Guatemala Cii Protocol (1971) to amend the Warsaw Convention as amended by
The Hague Protocol increased the limit in respect of passengers to 1500 000 French gold francs,
or about U.S. $100 000. Thii limit is unbreakable. The Protocol simplifies the documents of
carriage and permits the substitution of documents by electronic data recording; the regime of
liability is "strict* (not dependent on fault); and contains a provision permitting a ‘domestic
supplement” to cater to the interests of States with a high cost of living. The Protocol also
provides a mechanism to increase the limits of liability by no more than 187 500 French gold
francs (about U.S. $12 500) in the fifth and tenth year after its date of entry into force. The
Guatemala Cii Protocol has bean ratified by 11 States only, and it is unlikely that it will enter into
force in view of the conditions imposed by Article XX of that Protocol which contains a qualifier
with the practical impact that the Protocol will not enter into force without ratification by the
United States of America.

The ‘Warsaw System’ has been modernized by Additional Montreal Protocols Nos. 1,2
and 3 and Montreal Protocol No. 4 of 1975. The sole purpose of Additional Protocols Nos. 1 and
2 is to replace the limits of liability expressed in the original Warsaw Convention, and the Warsaw
Convention as amended by The Hague Protocol of 1955, by the Special Drawing Rights (SDR) of
the International Monetary Fund, without changing the actual limits. Additional Protocol No. 3
concerns passengers and baggage and its sole purpose is to replace the ‘gold clause” in the
Warsaw Convention as amended by The Hague (1955) and the Guatemala City (1971) Protocols
by the SDR; Montreal Protocol No. 4 amending the 1929 Convention as amended in 1955
simplifies the documentation in the carriage of cargo, and establishes a strict liability regime
(independent of fault) for any damage sustained in the event of destruction or loss of, or damage,
to cargo. The limits of liability in respect thereof have not changed, but are expressed in SDR. In
accordance with Article V of Additional Protocol No. 3, the Warsaw Convention as amended at

wawnote - 31Jan85



The Hague (1955) and at Guatemala Cii (1971) and the Additional Protocol No. 3 are to be read
and interpreted together as one single instrument; consequently, the entry into force of this
Protocol would also bring into force the provisions of the Guatemala City Protocol.

The Warsaw Convention of 1929 has served the international community well. However,
with the passage of time and in view of the evolution of technological and socio-economic
elements of international carnage by air the Convention required subsequent updating and
adjustment. The successive amendments of the ‘Warsaw System’ adopted under the auspices
of ICAO over the’ years were intended to be responsive to the economic, social and legal
. problems faced as a result of developments in the field of international transport by air. Yet, five
out of the eight components of the ‘Warsaw System’ have not so far entered into force some
nineteen to twenty-four years since their adoption. These instruments all require 30 ratifications
before entering into force; the Guatemala Cii Protocol requires additional conditions.

']
THE MONTREAL AGREEMENT OF 1966

Separately from the "Warsaw System’ stands the so-called ‘Montreal Agreement of 1966
adopted by the Civil Aeronautics Board of the United States of Americaon 13 May 1966. This
document is not an international agreement but only an arrangement among the carriers
operating passenger transport to, from, or with an agreed stopping place in the United States of
America. By this arrangement, the parties thereto have de facto amended the application of the
Warsaw Convention as amended at The Hague (1955) by agreeing to include in their tariffs,
effective 16 May 1966, a special contract (permitted under. Article 22(1) of the Convention)
providing for & limit of liabilii (breakable) for each passenger in case of death or bodily injury of
U.S. $75 000 indusive of legal fees and costs and U.S. $58 000 exclusive of legal fees and costs.
The ‘Montreal Agreement of 1966" is not an international agreement or a formal revision of the
‘Warsaw System’ but it governs a significant segment of international carriage of passengers by
air in one of the regions with heaviest traffic.

THE PRESENT SITUATION

Since 1965 ICAO has been actively involved in the process of modernization and updating
of the ‘Warsaw System’. Unification of law relating to the international carriage by air, in
particular unification of law relating to liability, is of vital importance for the harmonious
management of international air transport Wiiut such unification of law complex conflicts of
laws would arise and the settlement of daims would be unpredictable, costly, time consuming and
possibly uninsurable. Furthermore, conflicts of jurisdiction would arise which would further

aggravate the settlement of liability daims.

The Montreal Protocols await their required number of ratifications (39) for entry into force.

A substantial number of States still attach great significance to the ratification by the
United States of the Montreal Protocols Nos. 3 and 4 and seem to be awaiting any developments
in that context before undertaking similar steps. dt is not clear at thii moment whether a
ratification by the U.S. is forthcoming, although several initiatives have been undertaken by the
U.S. Administration. The most recent proposals include the ratification of the Montreal Protocols
3 and 4, updating the liability limit contained in the Montreal Agreement of 1966, and a
supplementary compensation plan available under an insurance scheme, separate and distinct
from the liability of the air carrier (contemplated under Article 35A of the Guatemala Cii Protocol).
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Unilateral actions have been taken by a number of States to seek national or regional
solutions in order to remedy the current problems of the ‘Warsaw System”. Some States have
taken national legislative steps in order to bridge the gap between the liability limits provided for in
the Warsaw/Hague Convention and the need for adequate limits of compensation for the
travelling public, while others are presently contemplating such action. A number of airlines in,
among other countries, Western Europe, have unilaterally increased their limits of liability to the
equivalent of 100 000 SDR.

Ifaly introduced legislation in July 1988 imposing a limit of not less than 100 000 SDR for
death of, or injury to, a passenger. This limit applies for Italian air carriers anywhere in the world
and for foreign carriers if their point of departure, destination or a stopover is situated in Italy.

As of December 1992, all Japanese international carriers have waived, insofar as
passenger injury or death is concerned, for claims up to 100 000 SDR, their right under the
Convention to plead limitation of liability, whereas for claims in excess of 100 000 SDR this
defence will be retained in respect of the portion of the claim in excess of that amount. In other
words, for claims up to 100 000 SDR there is absolute liability and for claims above that sum the
carrier may prove freedom from negligence in order to invoke limited liability.

in June 1994 the European Ciil Aviation Conference (ECAC) adopted Recommendation
16-1 which urges its Member States to update certain elements of the intemational air carrier
liability system by encouraging its air carriers and those from third States operating to, from or via
the territory of ECAC Member States, to participate in a European inter-carrier agreement along
the fines of the 1966 Montreal Agreement. The Recommendation advises the air carriers that the
Agreement should wntain liability limits of at least 250 000 SDR and a number of provisions that
relate to a speedy settlement of claims, up-front payments to victims and their next of kin and to
mechanisms that would safeguard limits against inflationary erosion.

The aforementioned &d hoc solutions do not necessarily contribute to the improvement of
the ‘Warsaw System’. The provision of higher limits in those cases do not seek to change the
other provisions in the old 1929 and 1855 instruments; they should be seen as temporary
measures to remedy the perceived limitations of the Warsaw/Hague instruments and the
conditions that exist as a result of the lack of support by ICAO contracting States regarding the
ratification of the Montreal Protowls. While these initiatives are understandable in the light of the
slow and unsatisfactory attempts at world-wide reform, they do not present a realistic alternative
and could lead to a proliferation of individually tailored solutions which would add to confusion and
defeat hopes of maintaining a global uniform system. The necessity to retain a high degree of
global uniformity therefore remains a primary objective.
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LAW nNo. 274 OF 7TH JuLy 1988

LIMT OF LIABILITY
N | NTERNATIONAL AR CARRI AGE OF PERSONS

ARTICLE 1

For the purpose of this Law

a)

"Convention" neans the "Convention for the Unification of
Certain Rules Relating to International Carriage by Ar signed

at Warsaw, on 12 Qctober 1929", enacted in Italy by Law
no. 841of My 19, 1932;

"Protocol"™ nmeans the "Protocol to anend the Warsaw Convention

of 12 Cctober 1929 for the Unification of Certain Rules
Relating to International Carriage by Air signed at The Hague

on 28 Septenber 1955", enacted in Italy by Law no. 1832 of
Decenber 3, 1962;

"International Carriage by Air" has the meaning defined by
Article 1 of the Convention as anended by Article 1 of the

Prot ocol .
ARTI CLE 2

In the case of international air carriage of persons
performed by either Italian or foreign carriers, and also in
the case where the contract envisages only a stopover in
Italian territory, the carrier may avail itself of the limt
of liability provided in the Convention, as anended by the

Protocol, on condition that:



a) pursuant to Article 22, paragraph 1 of the
nvention, the carrier has established in its Ceneral
Conditions of Carriage oxr, in case of non-scheduled
services in the relevant operating authorizations or

| i censes, whi chever the case may be, a limt of
conpensation for each passenger for death or personal

i njury of not less than  one hundred — thousand

Special Drawing Rights as defined by the International
Monetary Fund, = to De ccnverted into the national currency
in accordance with the nethod of valuation applied by the

International Flonetary rund;

b) the carrier has insured its liability for danage 1N case
of death or personal injury of passengers 1IN accor dance
wth Article : bel ow

The provisions of this Arclel 2 shal| also apply to Italian
carriers performng transsortation which does not inlcude a

pl ace of departure, a place of destination or an agreed
stopover within Italian territory.

. The provision set forth in letter a) of paragraph 1 is
enforceable until the Additional Protocol no. 3 adopted in
Montreal on September 25, 1975 and ratified by Law no. 43 of

February 6, 1981 comes into effect.

ARTICLE 3

For international air carriage of persons, as stated in
Article 2, the carrier shall have in effect a passenger
liability insurance, provided by a qualified insurer, for
damage in case of death or personal injury of a passenger
for an amount not | ess than  one hundred thousand

Special Drawing Rights as dziined in the preceeding Article 2.



2. The insurer shall be considered as qualified if its solvency

Is certified by a public authority of the state of registry. of
the ajrcraft or of the state “~where the 1nsurer"has’its

principal place of business; for the Italian Insurers t he
certification is granted by |ISVAP (Istituto per la Vigilanza
sulle Assicurazioni Private e di Interesse Collettivo). In the
absence of such certification of solvency, the Insurer Is
considered as qualified if the same is re-insured for the

<’ risks and limt indicated in paragraph 1.

3. No aircraft can fly wthout the insurance coverage referred
to in paragraphs 1 and 2 or if such coverage is inadequate.

4. The ilinistry of Transport mayat any noment request the air
carrier to produce evidence of the insurance covering Its

‘ liability for damage sustained by passengers in. accor dance
with the above provisions. _In case of non-conpliance with the
above provisions, the Mnistry of Transport shall take the
nmeasures provided in Law no. 862 of Decenber 11, 1980 and. the

rel ated nisterial Decrees for the enforcenent of sald Law

for non-performance of obligations inposed upon Italian or

foreign carriers operating scheduled or noh-scheduled air

servi ces.

ARTICLE 4

The carrier shall conply with all the requirenents set forth in
the preceeding Articles within 120 days of the date of entry into
force of the present |aw.
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1992 No. 2992
CIVIL AVIATION

The Licensing of Air Carriers Regulations 1992

Made - - - - 1st December 1992
Laid before Parliament 4th December 1992
Coming into force Ist January 1993

The Secretary of State for Transport. being a Minister designated(a) for the purposes of
section 2(2) of the European Communities Act 1972(b) in relation to measures relating to
the licensing of air carriers established in the Community in exercise of the powers
conferred by that section. hereby makes the following Reguiations:—

1. These Regulations may be cited as the Licensing of Air Carriers Regulations 1992
and shall come into force on 1st January 1993.

2.—(I) In these Regulations-

" air transport licensing functions™ has the same meaning as in section 68(5) of the
Civil Aviation Act 1982(c);

*the CAA " means the Civil Aviation Authority; and

“ the Council Regulation ™ means Council Regulation 2407/92 on licensing of air
carriers(d).

(2) Other expressions used in these Regulations have. in so far as the context admits. the
same meanings as in the Council Regulation.

Operating licences

3.—( 1) Subject to the provisions of regulations 4 and 16 to 19 below the CAA shall
perform the functions relating to the grant and maintenance of operating licences that are
required to be performed by the United Kingdom or by the competent authorities or
licensing authorities of the United Kingdom by the Council Regulation save for those
functions for which the Secretary of State is the competent authority.

(2) The Secretary of State shall be the competent authority for the purposes of the
second sentence of paragraph 5 of article 4, paragraph 7(b) and (c) of article 5.
paragraphs 2 and 3 of article 8 and articles 14. 17 and 18 of the Council Regulation.

4. 1In any case where the CAA has reason to believe that-

(a) an applicant for, or the holder of. alicence granted in accordance with the Council
Regulation. or

(b) a carrier to whom article 16 of the Council Regulation for the time being applies,
does not meet the requirements of paragraphs 2 to 4 of article 4 of the Council Regulation

it shal be the duty of the CAA to inform the Secretary of State accordingly. In any such
case the CAA shall make no determination as to whether the said requirements are met but

(a) S.I. 19920711. (b) 1972 ¢.68. (c) 1982 c.16. (d) O.}. No. L240 of 24 August 1992. page 1.
[DET 4439]



shall await the determination of the Secretary of State. The Secretary of State's
determination shall be binding on the CAA and. in particular. in a case where the Secretary
of State determines that paragraphs 2 to 4 of article 4 of the Council Regulation are not
met. the CAA shall forthwith either refuse to grant or revoke the relevant operating licence
(as the case may be) or. in a case where the undertaking operates by virtue of an exemption,
shall forthwith except that undertaking from that exemption.

5. Where the CAA hasreason to believe that an aircraft isintended to be used by an
undertaking without an operating licence that is required by and granted in accordance
with the Council Regulation, the CAA may-

(a) give to the person appearing to it to be in command of the aircraft a direction that
he shall not permit the aircraft to take off until it has informed him that the

direction is cancelled,

(b) whether or not it has given such a direction. detain the aircraft until it is satisfied
that the aircraft will not be so used,

and a person who. without reasonable excuse. fails to comply with a direction given to him
in pursuance of this regulation shall be guilty of an offence.

6.—( 1) An undertaking which knowingly or recklessly undertakes the carriage by air of
passengers. mail or cargo for remuneration or hire without an appropriate operating
licence required by and granted in accordance with the Council Regulation shall be guilty

of an offence.

(2) Nothing in paragraph (1) above shall apply to an undertaking which holds. or which
is deemed to hold, an operating licence which remains valid by virtue of article 16 of the.

Council Regulation.

7. For the purposes of determining in pursuance of regulation 6 above whether an
offence relating to carriage has been committed by an undertaking it is immaterial that the
contravention mentioned in that regulation occurred outside the United Kingdom if when

it occurred the undertaking-

(a) was a United Kingdom national,
(b) was a body incorporated under the law of any part of the United Kingdom, or

(c) was a person (other than a United Kingdom national or such a body) maintaining
a place of business in the United Kingdom.

8. An undertaking which. for the purpose of-

(a) obtaining for itself or another undertaking an operating licence under the Council
Regulation or

(b) seeking to demonstrate that the requirements of paragraphs 2 to 4 of article 4 of
the Council Regulation are met in connection with securing the continuation of a
right to operate under article 16 of that Regulation,

knowingly or recklessly furnishes the CAA or the Secretary of State with any information
which is false in a materia particular shall be guilty of an offence.

9.—(I) Anair carrier which fails without reasonable excuse to obtain approval for the
use or provision of an aircraft from or to an undertaking as required by paragraph 1 of
article 10 of the Council Regulation or fails without reasonable excuse to comply with the
conditions of any such approva shal be guilty of an offence.

(2) Regulation 5 above shall apply in a case where the CAA has reason to believe that
an aircraft isintended to be used by an air carrier in breach of the requirement for prior
approval required by paragraph 1 of article 10 of the Council Regulation or in breach of
any condition of any such approval as it applies in the case there provided for.

(3) Regulation 7 above shall apply for the purpose of determining in pursuance of
paragraph (1) above whether an offence relating to the use or provision of an aircraft has
been committed as it applies in the case there provided for.
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10.—(1) The Secretary of State may. by notice in writing served in amanner set out in
regulation 4 of the Civil Aviation Authority Regulations 1991(a) on a Community air
carrier with a valid operating licence granted by the CAA require that carrier to furnish to
him. in such form and at such times as may be specified in the notice. information of such
descriptions as may be so specified. being descriptions of information required by the
Commission for it to carry out its duties under article 4 of the Council Regulation.

(2) Anair carrier which fails without reasonable excuse to comply with the requirements
of a notice served on it under paragraph (1) above shall be guilty of an offence.

(3) An air carrier which. in purported compliance with the requirements of any such
notice. knowingly or recklessly furnishes information which is false in a material particular
shall be guilty of an offence.

11.—(1) Anair carrier with avalid operating licence granted by the CAA in accordance
with the Council Regulation-

(@ shal not carry by air any passenger for remuneration or hire to whom
accommodeation for carriage on the flight has been made available by any person
required by regulations made under section 71 of the Civil Aviation Act 1982 to
hold a licence issued in pursuance of those regulations unless that person does
hold such alicence;

(b) shall enter into a special contract with every passenger to be carried for
remuneration or hire. or with a person acting on behalf of such a passenger, for
the increase to not less than the Sterling equivalent of 100.000 Specia Drawing
Rights, exclusive of costs. of the limit of the carrier’s liability under article 17 of
the Warsaw Convention 1929 and under article 17 of that Convention as amended
at The Hague in 1955(b); and

(c) when undertaking the carriage of passengers having the common purpose of
attending an association football match shall not cause or permit a passenger to
go or be taken on board the aircraft unless that passenger isin possession of avalid
ticket of admission to the match. For the purpose of this sub-paragraph a person
shdl be deemed to be in possession of avalid ticket of admission to the match
where such a ticket is held on his behalf by another passenger.

(2) Regulation 5 above shall apply in a case where the CAA has reason to believe that
an aircraft is intended to be used by an air carrier in breach of any of the requirements set
out in paragraph (1) above as it applies in the case there provided for.

(3) Regulation 6 above shall apply in a case where an air carrier knowingly or recklessly
undertakes the carriage by air of passengers for remuneration or hire in breach of any of
the requirements set out in paragraph (1) above as it applies in the case there provided for.

(4) Regulation 7 above shall apply for the purpose of determining in pursuance of
paragraph (3) above whether an offence relating to carriage has been committed as it
applies in the case there provided for.

12. A person guilty of an offence under these Regulations shall be liable—
(8 on summary conviction, to afine not exceeding the statutory maximum, and

(b) on conviction on indictment. to afine or to imprisonment for a term not exceeding
two years or to both.

13.—(1) Where an offence under these Regulations has been committed by a body
corporate and is proved to have been committed with the consent or connivance of or to
be attributable to any neglect on the part of any director, manager, secretary or other
similar officer of the body corporate or any person who was purporting to act in any such
capacity, he as well as the body corporate shal be guilty of that offence and be liable to be
proceeded against and punished accordingly.

(a) S.I. 1991/1672.

(b) For The Warsaw Convention see Cmd. 4284 of 1933 and for The Hague Protocol see Cmnd. 3356 of 1967.
The Warsaw Convention as amended at The Hague may also be seenin Schedule | to the Carriage by Air Act 1961
(1961 c.27.).




(2) Where the affairs of abody corporate arc managed by its members. paragraph (1)
above shall apply in relation to the acts and defaults of a member in connection with his
functions of management as if he were a director of the body corporate.

(3) Where a Scottish partnership is guilty of an offence under these Regulations and that
offence is proved to have been committed with the consent or connivance of. or to be
attributable to any neglect on the part of, a partner. he as well as the partnership shall be
guilty of that offence and shall be liable to be proceeded against and punished accordingly.

14.—(1) Subject to paragraph (2) below. summary proceedings for an offence under
these Regulations may be commenced in Scotland within a period of 6 months from the
date on which evidence sufficient in the opinion of the procurator fisca to warrant

proceedings came to his knowledge.

(2) No such proceedings shall be commenced by virtue of this regulation more than
3 years dfter the commission of the offence.

(3) For the purposes of this regulation, a certificate signed by or on behalf of the
procurator fiscal and staring the date on which evidence sufficient in his opinion to warrant
the proceedings came to his knowledge shall be conclusive evidence of that fact.

(4) A certificate stating that matter and purporting to be so signed shall be deemed to be
s0 signed unless the contrary is proved.

(5) Subsection (3) of section 331 of the Criminal Procedure (Scotland) Act 1975 (date of
commencement of proceedings)(a) shall apply for the purposes of this regulation as it
applies for the purposes of that section.

15.—(1) The CAA may require, for the purpose of granting an operating licence in
accordance with the Council Regulation. proof that the persons who will continuously and
effectively manage the operation of the undertaking are of good repute and that none of

them is an undischarged bankrupt.

(2) The CAA may suspend or revoke an operating licence in the event it is satisfied the
holder is not afit person to operate aircraft under the authority of that licence by reason of
serious professional misconduct or acriminal offence.

16. The CAA shal, for the purposes of paragraph 7(a) of article 5 of the Council
Regulation, always afford air carriers exclusively engaged in operations with aircraft of less
than 10 tonnes maximum take off weight or less than 20 seats the option of providing the
information relevant for the purposes of paragraph 5 of that article instead of being
required to demonstrate that their net capital worth is at least 80.000 ECUs or such other
sum as may be published pursuant to paragraph 7(b) of that article.

17. Paragraphs1.2, 3.4 and 6 of article 5 of the Council Regulation shal not apply to
any air carrier described in regulation 16 above and to which the CAA grants an operating
licence under the Council Regulation being a carrier that operates scheduled services or
whose turnover exceeds 3 million ECUs per annum.

18.—( 1) Save for waivers granted by the Secretary of State by virtue of paragraph 3 of
article 8 of the Council Regulation an operating licence granted to an air carrier by the
CAA in accordance with the Council Regulation shall not be valid for the purpose of
enabling an air carrier to use an aircraft for the carriage by air of passengers. mail or cargo
for remuneration or hire in so far as that carriage is performed by an aircraft which is not
registered according to the option selected by the Secretary of State by virtue of paragraph
2(a) of article 8 of the Council Regulation and published as described in paragraph (2)

below.

(2) The CAA shall. on request made by the Secretary of State. publish in its Official
Record the option selected by the Secretary of State referred to in paragraph (1) above.

(a) 1975 c.21.



19.-(1) Where the CAA takes a decision to refuse an application for an operating
licence. or to revoke or suspend an operating licence granted under the Council
Regulation. the applicant for. or the holder of. the licencc. as the case may be. shall havea
right of appeal to the Secretary, of State.

(2) The provisions of Schedule! to these Regulations shall apply.

(3) Pararraph (1) above shall not apply to the extent that the reason for the CAA’s
decision relies upon a determination of the Secretary of State made under regulation 4
above.

(4) If an operating licenceis revoked or suspended by the CAA otherwise than on the
application of the holder of the licence and otherwise than in consegquence of a
determination made in pursuance of regulation 4 above the revocation or suspension shall
not take effect before the expiration of the period within which an appeal may be made
against that decision (which period is described in Schedule | to these Regulations) nor. if
such an appeal is brought within that period. before the determination or abandonment of

the appeal.

Restriction of air transport licensing functions of the CAA

20. Section 64 of the Civil Aviation Act 1982 (regulation of carriage by air by air
transport licences) shall be amended by the insertion in subsection (2) (flights for which
such licences are required). by way of afurther exception. of the following-

" (d) aflight for the undertaking of carriage by air for which a valid operating licence
issued in accordance with Council Regulation 2407'92 on licensing of air carriers
is required.”.

Regulation of carriage by air by route licences

21. After section 69 of the Civil Aviation Act 1982 there shall be inserted the following
section-

" Regulation 69A.—(1) No aircraft shall be used for the carriage for reward of

E’y ;f‘r”:;ge passengers or cargo on a flight to which this subsection applies unless—

ﬂgsr:cees (a) the operator of the aircraft-holds a licence granted to him by the
' CAA in pursuance of section 65 as applied by subsection (6) below
(in this Act referred to as a * route licence ™) authorising him to

operate aircraft on such flights as the flight in question: and

(b) theterms of the licence are complied with so far as they relate to that
flight and fall to be complied with before or during the flight.

(2) Subsection (1) above appliesto any flights to which section 64(1) above
applies (apart from the exceptions) where the aircraft is used by a
Community air carrier. except that it does not apply to-

(a) aflight of adescription specified for the purposes of paragraph (a) of
section 64( 2) as applied by subsection (6) below:

(b) a particular flight or series of flights specified for the purposes of
paragraph (b) of section 64(2) as so applied;

(c) aflight by an aircraft of which the CAA isthe operator: and

(d) flights by aircraft in exercise of traffic rights permitted by virtue of
the Community access Regulation.

(3) No route licence shall be granted by the CAA so as to permit the
exercise of those traffic rights access to which is denied to the aircraft
operator concerned by virtue of exceptions contained in articles 3 to 6 of the
Community access Regulation.

(4) The CAA shall refuse to grant a route licence in pursuance of an
application under section 65 as applied by subsection (6) below if it is not
satisfied that the applicant possesses a valid operating licence.
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(5) Where a person holds—

(a) an operating licence granted by an authority in any member State.
and

(b) aroute licence.

and his operating licence is revoked or suspended by that authority (and that
revocation or suspension takes effect). the route licence shall. as from the date
when the revocation or suspension takes effect. cease to be in force or. in the
case of suspension. not be effective during the period of suspension of the
operating licence.

(6) Subject to subsections (3) to (5) above. sections 64(2)(a). (b) and (<).
(3)to (8) and 65 to 69 above shall apply in relation to route licences (and route

licensing functions) as they apply in relation to air transport licences (and air
transport licensing functions) subject to the modifications specified in

subsection (7) below.
(7) Those modifications are-
(a) the omission of section 65(2) and the substitution. for the reference

to that subsection in subsection (4). of a reference to subsection (4)
above:

(b) the omission of section 66(3) to the end of paragraph (b);

(c) the omission in sections 64(6) and 65(3) of the references to the law
of a relevant oversesas territory or of an associated state;

(d) the substitution. in section 68(5). for the reference to sections 64 to
67. of areference to this section and those sections as applied by
subsection (6) above: and

(e) the substitution. in section 69(1). for the reference to sections 64 to
68. of a reference to this section and those sections as so applied.

(8) In this section-
" the Community access Regulation ™ means Council Regulation
2408/92 on access for Community air carriers to intrasCommunity air
routes.
“Community air carrier ™" has the same meaning as in the Community
access Regulation;
" operating licence ™ means an operating licence granted in any member
State in accordance with Council Regulation 2407/92 on licensing of air
carriers.”.

22.  An air transport licence which remains vaid by virtue of article 16 of the Council
Regulation shall take effect on the day the holder thereof is granted an operating licence by
the CAA as aroute licence granted under section 65 of the Civil Aviation Act 1982 as
applied by section 69A in relation to those flights which were authorised by that air
transport licence and for which aroute licenceis required under section 69A of that Act
and subject to the same terms as that air transport licence in so far as those terms are
compatible with Community law.

Consequential amendments
23.  The provisions specified in Schedule 2 to these Regulations shall have effect subject
to the amendments there specified.

Signed by authority of the
Secretary of State for Transport

Cuaithness
Minister of State.

Ist December 1992 Department of Transport



SCHEDULE 1 Regulation 19

APPEALSTO THESECRETARY OF STATE

1. When the CAA provides to a person havinr aright of appeal notification in writing of its
decision to refuse. revoke or suspend an operating licence. the notification shall specify a date. being
not less than 3 working days after the date on which a copy of the notification was available for
collection by or despatch to that person (which date is hereinafter referred to as ™ the decision date ™).

2. An appeal to the Secretary of State shall be made by a notice signed by or on behalf of the
appdllant and clearly identifying the case to which 1t relates and stating the grounds on which the
appeal is based and the arguments on which the appellant relies.

3. The appellant shall serve the notice of appea on:

(a) the Secretary of State: and
(b) the CAA.

4. The notice of apped shall be served within 14 days after the decision date.

5. Within14 days after receiving notice of an appeal. the CAA shall serve on the Secretary of
State any submission it may wish 10 make in connection with the appeal including. if it thinks fit, an
amplification and explanation of the reasons for its decision. and shall, within such period, serve a
copy of any such submission on the appellant.

6. Within 14 days after the expiry of the period of 14 days referred to in the preceding paragraph
the appellant may serve on the Secretary of State areply to any submission made pursuant to the
preceding paragraph and shall within such period serve a copy of any such reply on the CAA.

7. Before deciding an appeal the Secretary of State may ask the appellant or the CAA to amplify
or explain any point made by them or to answer any other question. the answer to which appears to
the Secretary of State necessary to enable him to determine the appeal. and the Secretary of State
shall as the case may be give the appellant and the CAA an opportunity of replying to such
amplification. explanation or answer.

8. Inthe apped proceedings no person may submit to the Secretary of State evidence which was
not before the CAA when it decided the case.

9. The Secretary of State may. if he thinks fit, uphold the decision of the CAA or direct it to
reverse or vary its decision.

10. The Secretary of State shall notify the CAA and the appellant of his decision and of the
reasons for it. Where the decision is to grant or revoke an operating licence the CAA shall take the
steps necessary to cause the Secretary of State's decision to be published in the Official Journal of
the European Communities.

11.  An appeal to the Secretary of State shall not preclude him from consulting the competent
authorities of any country or territory outside the United Kingdom for the purposes of section
6(2)(a) to (d) of the Civil Aviation Act 1982 (which relates to national security. relations with other
countries and territories and similar matters) notwithstanding that the consultation may relate to
matters affecting the appeal.

12. The failure of any person (other than the appellant in serving notice of appea on the
Secretary of State within the time prescribed in paragraph 4 above) to serve any notice, submission
or reply, or copies thereof or to furnish any particulars in the time provided for in this Schedule or
any other procedural irregularity shall not invalidate the decision of the Secretary of State; and the
Secretary of State may, and shall if he considers that any person may have been prejudiced, take such
steps as he thinks fit before deciding the appeal to cure the irregularity.




SCHEDULE 2 Regulation 23

TheAirports Act 1986(a)
1. Insection 29(1) after the definition of the expession ** movement ™ there shall be added the
following definition-
"+ route licensing functions ™ means the functions conferred on the CAA in relation to the
grant of such licences as are referred to in section 69A(1)(a) of the 1982 Act and in relation to
the revocation. suspension or variation of such licences (whether on the application of any
person or otherwise).”.

2. Insection 31(2) after the word ** functions™ there shall be inserted the words ** and its route
licensing functions ™.

3. Insection 32(3) after the word ** functions ™ there shall be inserted the words “and its route
licensing functions ™.

The Civil Aviation Act 1982

4. Insection17(1)(c) after the words** air transport licence™ there shall be inserted the words
* or operating licence granted in accordance with Council Regulation 2407/92 on licensing of air
carriers ™.

5. In section 70 after the words “sections 64 to 68 ™ there shall be inserted the words “(but not
as applied by section 69A(6)) .

6. Insection 84(l)(a) after the word * Order ** there shall be inserted the words ** or an operating
licence granted by the CAA in accordance with Council Regulation 2407/92 on licensing of air
carriers ™.

7. In section 84(2) after the words “air transport licence ™ there shall be inserted the words ** or
operating licence .

The Air Navigation Order 1989(b)
8. For paragraph (3) of article 4 there shall be substituted the following paragraph:

* (3) The following persons and no others shall be qualified to hold alegal or beneficial
interest by way of ownership in an aircraft registered in the United Kingdom or a share therein:

(@ The Crowninright of Her Majesty’s Government in the United Kingdom;
(b) Commonwedth citizens;

(¢) nationals of any member State;

(d) British protected persons;

(e) bodies incorporated in some part of the Commonwealth and having their principal place
of business in any part of the Commonwedlth;

(H) undertakings formed in accordance with the law of a member State and having their
registered office, central administration or principal place of business within the
European Economic Community; or

(9) firms carrying on business in Scotland.
In this sub-paragraph * firm ™ has the same meaning as in the Partnership Act 1890(¢).".

The Civil Aviation Authority Regulations 1991
9. Inregulation 3( 1) after the definition of the expression * hearing ™ there shall be added the
following definition-
"+ operating licence ** means an operating licence granted by the CAA in accordance with
Council Regulation 2407/92 on licensing of air carriers;”.

10. Inregulation 3(5) after the words “air transport licences  there shall be inserted the words
* or route licences ™.

11. In regulation 10(2)(a)(iv) after the words ** under the Act ”* there shall be inserted the words
** or of any operating licence .

(a) 1986c.31.
(®) S.1.1989/2004 amended by s.1. 1990/2154 and S.1.1991/1726.

(c) 1890 c.39.



12. In regulation 13(I)(b) after the words “air transport licence” there shall be inserted the
words " or operating licence .

13, Inregulation15( I)(a) after the word ** licence ** there shall be inserted the words " or a route
licence ™.

14.  In regulation 15(1)(d) the word “or ** where it last appears shall be omitted.

15.  After regulation 15( I)(e) there shall be added the following sub-paragraphs-

*(f) revoke or suspend an operating licence otherwise than a the request of the holder: or
(g) refuse to grant an operating licence.”.

16. Inregulation15(2) after the words ** paragraph (1)a) to(c) ~ there shall be inserted the words
“(Hand(g) ™

17.  In regulation 15(4) after the word ** licence ™ there shall be inserted the words ** or a route
licence and any other decision to grant. revoke or suspend an operating licence’.

18. Inregulations 16, 17(4), 18, 20, 21, 24. 25. 27. 30(1) and 31 after the words ™ air transport
licence ™ there shall be inserted the words ** or a route licence ™.

19. In regulation 17(2) after the words ** in that regard ™ there shall be inserted the words “or
proposes to revoke. suspend or vary a route licence otherwise than in pursuance of an application
made to it in that regard,”.

20. Inregulaion17(3) for the words ™ suspend a** there shall be substituted the words ** suspend
anair transport ™.

21. In regulation 21(ii) the word ** or ™ where it last appears shall be omitted.
22.  Inregulation 21(iii) after the word ** licence ™ there shall be inserted the word ** or”

23.  After regulation 21(ii) there shall be added the following paragraph—
** (iv) the Authority is acting in pursuance of its duty under section 69A(4) of the Act.”.

24. In regulaion 25(1)(b) after the words ** the holder of” there shall be inserted the words “an
operating licence,”.

25. Inregulation 25( 1)(ii) after the words** Airports Act 1986 ™ there shall be inserted the words
** or under section 69A(4) of the Act ™.

26. In paragraph (5) of regulation 30 for the words after ** if” where it first appears there shall
be substituted the words-

“(@) in the case of an air transport licence it would be bound under section 65(2) of the Act.
and
(b) in the case of an air transport licence or a route licence it would be bound under section
65(3) or 69A(4) of the Act,

to refuse that application if it were an application for the grant of alicence to that person.”.

27. In regulation 31 after the words ** has taken effect ™ there shall be inserted the words * or if
aroute licence ceases to be in force by virtue of section 69A(5) of the Act ™ and at the end there shall
be inserted the words ** Nothing in this regulation shall apply to a route licence which is rendered
ineffective during a period of suspension of an operating licence by virtue of section 69A(5) of the
Act.”.



EXPLANATORY NOTE
( This note is not part of the Regulations)

These Regulations make provision for implementing the Community obligations of the
United Kingdom provided for in Council Regulation 2407/92 on licensing of air carriers
and matters arising out of or related thereto.

Subject to the terms of these Regulations and save for those instances where the
Secretary of State is specified as the competent authority for the purposes of the Council
Regulation the Civil Aviation Authority (the CAA) is given the task of performing the
various functions relating to the grant and maintenance of air carrier operating licences
that are required to be performed by the Council Regulation (regulation 3). Those terms
require the CAA. in the case of small air carriers. to afford those carriers the option of
providing the financial information relevant to article 5.5 of the Council Regulation rather
than information as to net capital worth; disapply paragraphs! to 4 and 6 of article 5 of
the Council Regulation in the case of small air carriers and require UK licensed air carriers
to use aircraft registered according to an option determined by the Secretary of State save
for the exceptions provided for in the Council Regulation (regulations 16 to 18). Provision
is made for appeals to the Secretary of State consequent upon a refusal, suspension or
withdrawal of an operating licence (regulation 19 and Schedule 1).

The CA .4 is required to give the Secretary of State notice of cases where the CAA
believes an air carrier seeking or holding an operating licence is not majority owned or
effectively controlled by EC member States or their nationals and the CAA is obliged to
act according to the determination of the Secretary of State (regulation 4).

The CAA is empowered to prevent aircraft flying where it believes the operator does not
possess the necessary operating licence (regulation 5).

A number of offences are created namely. failing to comply wit®a CAA direction not to
fly (regulation 5), operating without the required operating licence (regulation 6) failure to
obtain prior approval for making use of or providing aircraft to another undertaking or to
comply with the terms of any such approval (regulation 9) and failing to give. or giving
false. information (regulations 8 and 10).

Carriers holhing a valid operating licence from the CAA are required to ensure when
taking passengers who have arranged their travel through a person who is required to
possess an Air Travel Organiser’s Licence (ATOL ) that such alicenceis held, to extend
their potential liability under article 17 of the Warsaw Convention 1929 as amended at
The Hague in 1955 to 100,000 Special Drawing Rights and to ensure that passengers on
flights arranged for their attendance at association football matches all carry tickets for
the match. Failure to so ensure is created a crimina offence (regulation 11).

The CAA is enabled to apply mord fitness criteria to the grant and maintenance of
operating licences.

Provision is made applying sections 64 to 69 of the Civil Aviation Act 1982 with
modifications so asto create. in place of the present air transport licence regime created for
flights by those sections, a new regime for route licences. An air carrier requiring an
operating licence under Council Regulation 2407/92 will require a route licence in order to
undertake carriage for reward on aroute for which traffic rights are not available under
Council Regulation 2408/92 on access for Community air carriers to intra-Community air
routes (regulations 20 and 2 1).

Air transport licences which remain valid by virtue of article 16 of Council Regulation
2407/92 are converted. in relation to certain routes. into route licences for those routes on
the day the carrier concerned is granted its operating licence (regulation 22).

Finaly a number of consequential amendments are made to the Airports Act 1986. the
Civil Aviation Act 1982. the Air Navigation Order 1989 and the Civil Aviation Authority

Regulations 1991 (regulation 23 and Schedule 2).
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This Statutory Instrument has been made in consequence of a defect in S.I. 1992/2992 and is being issued
free of charge to all known recipients of that Statutory Instrument.

STATUTORY INSTRUMENTS

1993 No. 101
CIVIL AVIATION

The Licensing of Air Carriers (Amendment) Regulations

1993
Made - - - - 20th January 1993
Laid before Parliament 28th January 1993
Coming into force 19th February 1993

The Secretary of State for Transport, being a Minister designated(a) for the purposes of
section 2(2) of the European Communities Act 1972 (b) in relation to measures relating
to the licensing of air carriers established in the Community, in exercise of the powers
conferred by that section hereby makes the following Regulations:

1. These Regulations may be cited as the' Licensing of Air Carriers (Amendment)
Regulations 1993 and shall come into force on 19th February 1993.

2. In regulation 2(1J®of the Licensing of Air Carriers Regulations 1992(c) for the
words from “and” to the end there shall be substituted the following-

“ “the Council Regulation” means Council Regulation (EEC) No 2407/92 on
licensing of air carriers(d) ; and

“United Kingdom national” has the same meaning as in section 105(1) of the Civil
Avigtion Act 1982(¢) .”.

Signed by authority of the
Secretary of State for Transport
Caithness
Minister of State,
20th January 1993 Department of Transport
(a) S.I. 19921711,
(b) 1972 c.68.
(c) S.I. 1992/2992.
(d) OJ No. L 240. 24.8.92. p.1.
(e) 1982c.16.
[DET 4579]
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EXPLANATORY NOTE
{This note is not part of the Regulations)

These Regulations amend the Licensing of Air Carriers Regulations 1992 principally
by adding a definition for the expression *“United Kingdom nationa”.
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PART 203—WAIVER OF WARSAW CONVENTION LIABILITY
LIMITS AND DEFENSES
[1 10,060]

Sec.

203.1 Scope.

203.2 Applicability.

203.3 Filing requirements for adherence to Montreal
Agreement.

203.4 Montreal Agreement as part of airline-
passenger contract and conditions of carriage.

203.5 Compliance as condition on operations in air
transportation.

AUTHORITY: 49 U.S.C. 1301, 1324, 1371,
1372, 1373, 1374, 1377, 1378, 1381, 1386,
1387, 1388, 1389.

SOURCE: ER-1324, 48 FR 8044, Feb. 25,
1983, unless otherwise noted.

[110,061]

§ 203.1 Scope.

This part requires that certain U.S. and
foreign direct air carriers waive the passenger
liability limits and certain carrier defenses in
the Warsaw Convention in accordance with
the provisons of Agreement 18900, dated May
13, 1966, and provides that acceptance of au-
thority for, or operations by the carrier in, air
transportation shall be considered to act as
such a waiver by that carrier.

[Docket No. 47939, 57 FR 40100, Sept. 2,
1992]

[1 10,062]

§ 203.2 Applicability.

This part applies to al direct U.S. and for-
eign direct air carriers, except for air taxi
operators as defined in Part 298 of this chap-
ter that (@) are not commuter air carriers, (b)
do not participate in interline agreements, and
(c) do not engage in foreign air transportation.

[7 10,063]

§ 203.3 Filing requirements for adherence
to Montreal Agreement.

All direct U.S. and foreign air carriers shall
have and maintain in effect and on file in the
Department’s Documentary Services Division
(Docket 17325) on OST Form 4523 a signed
counterpart to Agreement 18900, an agree-
ment relating to liability limitations of the
Warsaw Convention and Hague Protocol ap-
proved by CAB Order E-23680, dated May 13,
1966 (the Montreal Agreement), and a signed
counterpart of any amendment or amend-
ments to such Agreement that may be ap-
proved by the Department and to which the
air carrier or foreign ar carrier becomes a

party. U.S. air taxi operators registering under
part 298 of this chapter and Canadian charter
air taxi operators registering under part 294 of
this chapter may comply with this require-
ment by filing completed OST Forms 4507 and
4523, respectively, with the Department’s Of-
fice of Aviation Andyss. Copies of these forms
can be obtained from the Officc of Aviation
Anaysis, Regulatory Analysis Division.

[ER-1324, 48 FR 8044, Feb. 25, 1983, as
amended by ER-1338, 48 FR 31013, July 6,
1983;] Docket No. 47939, 57 FR 40100, Sept. 2,
1992

(1 10,064]

$203.4 Montreal Agreement as part of
airline-passenger contract and
conditions of carriage.

(& Asrequired by the Montreal Agreement,
carriers that are otherwise gencrally rcyuired
to file tariffs shall file with the Department’s
Tariffs Division a tariff that includes the pro-
visions of the counterpart to Agreement
18900.

(b) As further rcquircd by that Agrcemcent,
each participating carrier shall include the
Agreement’s terms as part of its conditions of
carriage. The participating carrier shall give
each of its passengers the notice required by
the Montreal Agreement as provided in
§ 221.175 of this chapter.

(c) Participation in the Montreal Agree-
ment, whether by signing the Agreement, fil-
ing a signed counterpart to it under § 203.3, or
by operation of law under § 203.5, shall consti-
tute a special agreement between the carrier
and its passengers as a condition of carriage
that a liability limit of not less than $75,000
(U.S) shall apply under Article 22(1) of the
Warsaw Convention for passenger injury and
death. Such participation also constitutes a
waiver of the defense under Article 20(1) of
the Convention that the carrier was not negli-
gent.

(The reporting provisions contained in para-
graph (a) were approved by the Office of Man-
agement and Budget under control number
3024-0064)

[ER-1324, 48 FR 8044, Feb. 25, 1983, as
amended by ER-1338, 48 FR 31013, July 6,
1983; Docket No. 47939, 57 FR 40100, Sept. 2,
1992]
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[ 10,065]

§ 203.5 Compliance as condition on
operations in air transportation.

It shall be a condition on the authority of all
direct U.S. and foreign carriers to operate in
air transportation that they have and main-
tain in effect and on file with the Department
a signed counterpart of Agreement 18900, and
a tariff (for those carriers otherwise generally
required to file tariffs) that includes its provi-
sions, as required by this subpart. Notwith-

Regulations

1005 lo-92

standing any failure to file that counterpart
and such tariff, any such air carrier or foreign
air carrier issued license authority (including
exemptions) by the Department or operating
in air transportation shall be deemed to have
agreed to the provisions of Agreement 18900
as fully as if that ar carrier or foreign ar
carrier had in fact filed a properly executed
counterpart to that Agreement and tariff.

[Docket No. 47939, 57 FR 40100, Sept. 2,
1992]

[The next page is 5121.1



TABLE OF LIABILITY LIMITS*

ALC- Item 7
WP 9

page 1

Presumed Fault (with defences available)

Warsaw Convention (1929)

125 000 French gold francs about U.S. $12 500**
per passenger

Hague Protocol (1955)
in force

250 000 French gold francs about U.S. $25 000
per passenger

Additional Montreal Protocol 1
(1975)
not yet in force

Warsaw limits expressed in
Special Drawing Rights (SDRs)

Additional Montreal Protocol 2
(1975)
not yet in force

Hague limits expressed in SDRs

Italian Law No. 274 (1988)
in force

100 000 SDRs per passenger  about U.S. $153 000

United Kingdom Civil Aviation
Authority
licensing requirement

100 000 SDRs (on UK about U.S. $153 000
registered carriers)
per passenger

Japanese Initiative (1992)
in force

Two tiered system. over U.S. $153 000
Only the portion over

100 000 SDRs is subject to

presumed fault defences

ECAC (1994)
recommendation with
deadline of June 1995

250 000 SDRs per passenger  about U.S. $383 000

Australia (1994)

draft legislation
mandatory insurance
limits

260 000 SDRs about U.S. $398 000
per passenger

CAHOME\WARSAW\PLENARY\TABLE.DOC 12-Jun-95



Strict Liability .

Montreal Agreement (1966) strict liability up to up to U.S. $75 000
in force $75 000 USD per passenger

Guatemala City Protocol (1971) 1 500 000 French gold francs up to U.S. $153 000
not yet in force per passenger

Additional Montreal Protocol 3 ~ Guatemala City limits expressed in SDRs
(1975)
not yet in force

Japanese Initiative (1992) Two tiered system. up to U.S. $153 000
in force Only the portion below

100 000 SDRs is subject

to strict liability

EU (1995) strict liability (?) up to up to U.S. 786 000
draft legislation 600 000 ECUs per passenger .

* This is not an exhaustive list.

** The exchange rates are from the Royal Bank of Canada, 25 May 1995.

C:\HOME\WWARSAW\PLENARY\TABLE.DOC 12-Jun-95
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BACKGROUND AND OBJECTIVES OF THE AIRLINE
LIABILITY CONFERENCE

The Convention for the Unification of Certain Rules Relating to International
Transportation by Air (the Warsaw Convention or the Convention) was signed in 1929. The
United States became a party in 1934.  Currently, about 130 countries are parties to the
Convention.

The Warsaw Convention sets uniform rules governing the relationship between air
carriers and users (both passengers and shippers) of international air transportation, including
their respective rights and obligations. It makes transportation documents, such as passenger
tickets, baggage checks, and air wayhbills, uniform.

Included in the uniform rules are those that establish air carrier liability for death or
injury from an accident during carriage by air. Article 22 of the Convention limits the liability
of the air carrier for such accidents to about US $10,000, absent a finding of willful misconduct.
Article 20 allows carriers to avoid liability by showing that they took all necessary measures to
avoid damage or that it was impossible to take such measures (hereafter the “defense of non-
negligence”).

The Hague Protocol of 1955 doubled the Convention’s passenger liability limit, but the
United States never ratified this Protocol. Indeed, the United States was so dissatisfied with the
modest increase in the limit contained in The Hague Protocol that it deposited a formal notice
of denunciation of the underlying Warsaw Convention. In 1966, in conjunction with the U.S.
Government’s withdrawal of its notice of denunciation, the carriers then serving the United
States agreed to adopt a special contract with their passengers, as authorized by Article 22 of
the Warsaw Convention, for transportation to, through, or from the United States. The
agreement, known as the Montreal inter-carrier agreement, increased the carriers’ liability limits
to US $75,000. Further, for claims within that limit, the carriers agreed that they would not
assert a defense of non-negligence under Article 20 of the Convention. This agreement was
originaly intended as a temporary measure pending revisions to the Warsaw Convention, but
it remains in force today.

The Guatemala City Protocol of 1971 proposed major changes to the Convention’s
passenger liability regime. These changes were then incorporated into Montreal Protocol No.
3 with anew limit of liability expressed ‘in Special Drawing Rights (SDR). The changes
eliminated the carrier’s defense of non-negligence under Article 20. In return, the Protocol
made the new liability limit of SDR 100,000 (about US $150,000) unbreakable. This new limit
could be increased periodically. Further, Article 22 of the Convention was amended by deleting
the sentence specifically authorizing a special contract with the passenger to establish a higher
limit. A new Article 35A was added to allow each party to the Convention to set up within its
territory a system to supplement the compensation payable to claimants. Among other changes,
the Protocol also amended the jurisdictional provisions of Article 28 to permit claimants to bring

1




suit against a carrier in the country of the passenger’s domicile or permanent residence, provided
the carrier has “an establishment” there (such as a general sales agent).

The United States Government has tried to ratify Montreal Protocol Nos. 3 and 4 (No.
4 establishes new cargo liability rules) and to set up a supplemental compensation system
consistent with Article 35A of the new Guatemala City/Montreal Protocol regime. However,
Montreal Protocol Nos. 3 and 4 have failed to get necessary approval by the United States
Senate. The delay in U.S. ratification and the entry into force of the Montreal Protocols has put
significant pressure upon the Warsaw system itself. Many countries today consider the current
liability limits, even as increased by the Montreal intercarrier agreement, to be grossly
inadequate under their standards of compensation.

The effectiveness of the liability limit has eroded significantly in recent years. The low
limits force claimants to resort to expensive and lengthy litigation to establish willful misconduct
on the part of the carrier to break the limit. Courts in the United States have been increasingly
willing to find willful misconduct. This litigation has become a heavy burden upon both
claimants and carriers, and in many cases insurers have paid unlimited damages after incurring
considerable costs in a futile attempt to defend the limit.  This in turn benefits neither airlines
nor their passengers, and in many cases carriers have settled claims for amounts in excess of the
limit.

Unilateral plans to address the inadequacy of the Warsaw limits have emerged. The
following summary of these plans, however, underscores the need for an international consensus

on how the Convention should be modernized.

In 1992, Japanese-flag airlines established a new special contract under Article 22 of the
Convention. In effect, Japanese carriers have accepted unlimited liability, but recovery above
SDR 100,000 (about US $150,000) is subject to the defense of non-negligence under Article 20
of the Convention. Australia has enacted legislation that will increase the limits of liability of
Australian air carriers to approximately SDR 260,000 (about US $390,000) per passenger.

Initiatives are also under way in Europe to address airline liability under the Warsaw
system. In July 1988, Italy imposed a limit of SDR 100,000 (about US $150,000) for degth of,
or injury to, a passenger. Thislimit applies for Italian air carriers anywhere in the world and
for foreign carriers if their point of departure or destination or a stopover isin Italy. 1n 1992,
the United Kingdom required carriers licensed by its Civil Aviation Authority to establish special
contracts increasing the carrier’s limitation of liability to SDR 100,000.

In June 1994, the European Civil Aviation Conference (ECAC) adopted Recommendation
16-1, which urges its Member States to update certain elements of the international air carrier
liability system. ECAC recommends that Member States encourage air carriers operating to,
from or viathe territory of ECAC Member States to participate in a European intercarrier
agreement setting up a new special contract. Recommendation 16-1 advises air carriers that any
such agreement should contain liability limits of at least SDR 250,000 (about US $380,000).



Such an agreement should also provide for the speedy settlement of claims, up-front payments
to claimants, and mechanisms to safeguard the limits against inflationary erosion. Finally, the
Commission of the European Union has published a Preliminary Proposal for a Council
Regulation on air carrier liability that would require carriers serving a point in the Union to
adopt liability limits of at least ECU 600,000 (about US $750,000).

In 1993, IATA requested appropriate authorizations and approvals from both the
European Commission and the U.S. Department of Transportation to hold intercarrier
discussions on the passenger-liability limits of the Warsaw Convention. The discussions were
approved by the Commission in September 1993 and by the U.S. Department of Transportation
in February 1995.

Carriers must act now to improve the compensation available under the Convention if the
Warsaw system is to continue to be viable. The current Warsaw regime is widely regarded as
unsatisfactory in the United States and elsewhere, and passenger groups have called for its
prompt reform to increase dramatically compensation available in air disasters. The U.S.
Department of Transportation Order granting IATA’s application for approval of intercarrier
discussions of liability limits includes guidelines regarding the compensation that should be
available for international trips ticketed in the United States, and to U.S. citizens and permanent
residents. These guidelines are intended to secure benefits like those available to domestic
passengers under the national laws of the United States. The supplemental compensation plan
proposed to accompany U.S. ratification of Montreal Protocol No. 3 had sought the same
objective.

Continued U.S. adherence to the Warsaw Convention may be jeopardized if the Airline
Liability Conference fails to reform compensation available under the Convention. As noted,
the United States deposited a formal notice of denunciation of the Convention in 1965, but
withdrew its notice when the airlines adopted the Montreal intercarrier agreement. Now, thirty
years later, the industry may face a comparable challenge.

U.S. withdrawal from the Warsaw system would have severe consequences for
internationa air carriers and threaten the viability of the treaty system itself. Lawsuits could be
brought in the United States for accidents occurring anywhere in the world, particularly those
involving U.S.-manufactured aircraft. This would subject airlines to the uncertainties of the
U.S. legal system, including exposure to uninsurable punitive damages. The imposition of ad
hoc penalties on international airlines for conduct deemed unsafe in U.S. courts could erode the
authority of aeronautical authorities and ultimately undermine the integrity and independence of
the international airworthiness system that now ensures the safety of internationa air
transportation.

Ultimately, the objective of the Airline Liability Conference is to preserve the Warsaw
system itself. This objective can be accomplished only by increasing the compensation available
to international passengers in a manner consistent with the policies of various concerned
governments and the expectations of their citizens. The Conference will consider in principle
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proposals for new intercarrier agreements, including agreements establishing new specia
contracts under Article 22 of the Convention, to increase the compensation available to
passengers up to a level consistent with the policies of concerned governments. The Conference
will also discuss an agreement to set up a Supplemental Compensation Plan for the United
States. Finaly, the Conference will discuss any changes to interline agreements, passenger
notices or other procedures that proposed agreements discussed at the Conference may require.
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ISSUE |: DISCUSSION

OF NEW SPECIAL CONTRACTS

New special contracts to increase air carriers’ liability under the Warsaw Convention are
required to preserve the Convention. The simplest and most elegant solution would be for al
international airlines to agree to adopt for al international services a single new specia contract
acceptable to al concerned aeronautical authorities. This contract would establish a liability
limit that would serve as a minimum limit of liability applicable to al carriers party to a Warsaw
contract of carriage, in the same fashion as the current limits of liability set forth in the
Convention. Individua carriers would nonetheless be able, through special contracts with
passengers, to set unilaterally higher limits of liability, or waive those limits atogether, for their
own on-line services.

If that approach is not practical, carriers must consider a more modest -- but necessarily
more complicated -- system of different special contracts. Since the Warsaw Convention
contemplates a single contract of transportation for the entire journey, the question of the effect
of intercarrier agreements establishing new specia contracts on successive carriers not party to
those agreements must be addressed.  Further, any intercarrier agreement to establish a new
specia contract must also alow carriers to implement a system of different special contracts
without conflict or ambiguity in their application.

If governments require different special contracts, carriers must agree on a framework
for special contracts that preserves that diversity within the Convention’s uniform rules. The
approach reflected in the Guatemala City Protocol contemplates a framework whereby a
supplemental compensation system is established within the territory of a party to the Convention
that is satisfactory to that party. In practice, such a compensation system would apply to
international journeys (including round trip carriage) ticketed in and/or originating in the
territory of that party. This “country-of-origin” approach would ensure that compensation made
available under the Convention is consistent with the policies of that party.

The “country-of-origin” approach, if applied to Article 22, would prevent overlapping
application of different special contracts as would occur with the “to, through, or from”
approach of both the Montreal intercarrier agreement and the ECAC Recommendation. The
U.S. Department of Transportation guidelines for the Airline Liability Conference adopt a
country-of-origin approach, in that they apply principaly to international journeys ticketed in
the United States. The guidelines express no view on the appropriate level of compensation that
should be available to foreign citizens purchasing tickets outside the United States, even if their
trip is to or through the United States.

If, on the other hand, the Conference agrees to consider specia contracts based on the
“to, through or from” approach reflected in the Montreal intercarrier agreement and the ECAC
Recommendation, it should reconcile the application of specia contracts to international journeys
that may be subject to multiple specia contracts (such as between the United States and ECAC
Member States).



The Conference should consider, and take note of, the desirability of developing
recommendations for special contracts that nonetheless would allow individua airlines to
maintain higher limits of liability, or a waiver of limits altogether, for their own services.
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ISSUE II: DISCUSSION OF INCREASED LIMITS
OF LIABILITY UNDER THE CONVENTION

The success of the Airline Liability Conference hinges on its ability to reach agreement
on a new, higher limit of liability for passenger death or injury. Various governments have
offered different proposals for new limits of liability. The SDR 100,000 (about US $150,000)
limit (proposed in Montreal Protocol No. 3) is reflected in both the Italian and U.K. legislation.
The ECAC Recommendation and the new Australian legislation would raise the limit to SDR
250,000 (about US $380,000) and SDR 260,000 (about US $390,000) respectively. The draft
regulation of the European Commission would require compensation up to ECU 600,000 per
passenger (about US $750,000). The Japanese initiative waives the limit atogether.

The United States continues to require adherence to the Montreal intercarrier agreement
limit of US $75,000 and has supported ratification of Montreal Protocol No. 3 with its limit of
SDR 100,000 (about US $150,000). It has recently become clear, however, that this relatively
low limit made attempts to secure U.S. ratification of Montreal Protocol No. 3 considerably
more difficult. Accordingly, the Clinton administration has indicated that, at a minimum, the
value of that limit lost to inflation should be restored. Therefore the U.S. Government now
favors alimit in the SDR 300,000-to-400,000 range (about US $450,000-$600,000), with an
appropriate mechanism to adjust the limit to reflect the effects of future inflation. In addition,
the United States expects that there will be a supplemental mechanism to pay provable damages
above the carrier’ s limit of ligbility.

The Conference should address what new limit on carrier liability is likely to be
acceptable to passengers and governments of the parties to the Warsaw Convention. The
Conference should also consider how uniformity of this limit should be maintained for successive
carriage under the Convention, without prejudice to the right of any airline to maintain a higher
limit, or waive the limit altogether, with respect to carriage on its own services.
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ISSUE I11: DISCUSSION OF
CONDITIONS OF, AND DEFENSES TO,
LIABILITY

The Warsaw Convention establishes a limited liability regime on the basis of presumed,
but rebuttable, fault. Specifically, Article 20 provides. “The carrier shall not be liable if he
proves that he and his agents have taken all necessary measures to avoid the damage or that it
was impossible for him or them to take such measures.” Many of the proposals under
consideration at the Airline Liability Conference include a limited or total waiver of this defense
of non-negligence.

Specificaly, the Montreal intercarrier agreement waives the Article 20 defense up to the
carier’s liability limit of US $75,000. The Japanese specia contract waives the Article 20
defense up to the sum of SDR 100,000 (about US $150,000), exclusive of costs. While Article
22 of the Convention, which authorizes a specia contract, is silent on the question of waiving
the Article 20 defense, the right of carriers to waive the defense has been clearly established by
the practice of carriers under the Convention. Further, the Guatemala City Protocol would have
abolished the Article 20 defense for passenger death or injury.

The ECAC Recommendation to increase the limit to SDR 250,000 (about US $380,000)
does not waive the Article 20 defense. It does, however, contemplate an advance lump-sum
payment of up to SDR 12,500 (about US $19,000) in the case of injury and SDR 25,000 (about
US $38,000) in the case of death, which is not returnable under any circumstances. Similarly,
the European Commission’s proposed regulation contemplates a non-returnable lump-sum
payment of ECU 60,000 (about US $75,000). These advance lump-sum payments are, in effect,
awalver of the Article 20 defense to the extent of the payment. In this regard, officials of the
European Commission have expressed support for a waiver of the Article 20 defense, up to SDR
100,000 or higher.

The United States has long been a proponent of strict liability for international air
transportation, consistent with the operation of the Montreal intercarrier agreement and the intent
of the Guatemala City Protocol. Its recent experience with acts of violence against civil aircraft
by persons effectively immune from judicia process has confirmed its support of this principle.
The Clinton administration is prepared to continue to support continued limitation of liability
under the Convention (supplemented by a compensation plan), but only in exchange for the
benefits of a strict liability system. Thus, the U.S. Department of Transportation favors, and
may even require, a waiver of the Article 20 defense up to the carrier’s liability limit in any new
special contract.

On the other hand, there are compelling reasons why an air carrier should not be liable
(beyond a reasonable limit) for incidents leading to injury or death over which it has absolutely
no control or ability to avoid or prevent. Accordingly, the Conference may consider a three-tier
system -- i.e., strict air carrier liability up to a certain level, complemented by air carrier
liability subject to the Article 20 defense of non-negligence up to a higher limit, with the

1



carrier’s limits supplemented by a compensation plan. The reaction of U.S. authorities to such
a system, however, is uncertain.

It should be recognized that the carrier’s defense under Article 21 based upon the
negligence of the injured person, and its right of recourse against any other person, would be

preserved.
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ISSUE 1V: DISCUSSION OF AGREEMENT
TO ESTABLISH A SUPPLEMENTAL
COMPENSATION PLAN

The United States Government has consistently stated that, as a matter of national policy,
full recovery of al provable damages must be available for passengersin internationa air
transportation. Passengers in U.S. domestic air transportation can obtain such recoveries under
national laws. The guidelines in the U.S. Department of Transportation order approving the
Airline Liability Conference require that any intercarrier agreement offer compensatory damages
consistent with those available under domestic law.

The U.S. Government carefully considered this objective in its proposal to ratify
Montreal Protocol No. 3. That proposal included a supplemental compensation plan, as
contemplated by proposed Article 35A of the Convention, that would have provided unlimited
recovery of provable, compensatory damages above the carrier’s limit of liability. The Bush
administration transmitted that supplemental compensation plan to the U.S. Senate in 1990 in
the form of a draft intercarrier agreement establishing a supplemental compensation plan. In
1992, it was resubmitted to the Congress without major change in the form of proposed
legislation, but which nonetheless required intercarrier agreements to effect both its implementa-
tion and administration.

The U.S. goals in setting up a supplemental compensation plan are to assure claimants
of an immediate payment based on strict liability to enable them to meet their immediate
obligations and to guarantee that the plan will meet the remainder of their provable economic
and noneconomic injury.

Under the guidelines set forth in the U.S. DOT order, carriers will be required to set up
a compensation system to supplement the damages recoverable from the airline beyond the
revised limitation of liability that may be agreed to at the Airline Liability Conference. All
passengers purchasing tickets and/or beginning their trip in the United States must be eligible
to recover under the plan. U.S. citizens and permanent residents travelling in international air
transportation would also be eligible to recover under the plan, regardless of their place of
ticketing or departure. These features were included in the Supplemental Compensation Plan
that was included with Senate consideration of Montreal Protocol No. 3.

In essence, the new plan, like its predecessors, would be an intercarrier agreement to
retain a contractor with the capacity to compensate claimants over and above the carrier’s limit
of liability under any new special contract. The new plan’s coverage differs from that of its
predecessor in that the carrier’s limit remains breakable. Thus, claimants would recover against
the plan if they voluntarily elect alternative recovery of their provable damages instead of
pursuing further action against the carrier. Under that election, the claimant would forego any
other potential claims against any other party, including the carrier, in respect of any potential
liability above its limitation arising from a claim of willful misconduct.



The new plan would be funded by passenger contributions collected by the airlines on
al tickets for international trips sold in the United States and/or beginning in the United States.
The amount of contribution will be negotiated with the contractor selected to provide the
required coverage and shown as a surcharge in the carrier’s tariffs.  The surcharge would be
included in the price of the ticket for air transportation advertised and sold in the United States.

It is expected that the intercarrier agreement establishing a supplemental compensation
plan would be incorporated ultimately in regulations of the U.S. DOT, similar to DOT’s
regulation on the current Montreal intercarrier agreement. Under those new regulations, all
airlines holding or receiving authority from the U.S. DOT would be required to participate in
the plan. The plan is an essential feature of the compensation system that will be required to
meet the policy goals of the United States Government.
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LIABILITY CONFERENCE

At the conclusion of the Airline Liability Conference, the Chair, with the assistance of
the IATA Secretariat and the IATA Legal Advisory Group, will prepare a report of the
Conference, taking note of the views of the Conference on the issues that were discussed, and
the presentations of the participants. The report, which must be filed with the U.S. Department
of Transportation, will include summaries of the discussions and any proposed agreements
contemplated by the discussions. Thereafter, the Secretariat, with the guidance and approval of
the Legal Advisory Group, will prepare the documentation necessary to reflect the recommenda-
tions of the Conference on the issues under consideration, in consultation with regional
associations and airlines.  Such documentation will be submitted to the airlines and, as
necessary, to the U.S. DOT and the aeronautical authorities of other concerned governments.
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INFO SHEET
AIRLINE LIABILITY CONFERENCE
Washington, D.C.

19-27 June 1995

Opening of Conference

1000 hours
June 19, 1995

Working Hours

Proposed working hours for the Airline Liability Conference (“ALC”):

0900-I 200 hours
1400-1 730 hours

Plenary Session is expected to meet:

1000 - 1200 hours
1400 - 1630 hours

Conference Room

The ALC will take place in the Dolley Madison Ballroom located on the second
floor of The Madison Hotel (the “Hotel”).

IATA ALC Administration/Documentation Desk

An Administration/Documentation Desk will be located outside the IATA Office,
Drawing Room V, on the second floor near the Dolley Madison Ballroom.

Registration

Registration will take place from Sunday, June 18th, 1730 - 2000 hours at the
ALC Administration Desk. Late registration will take place at the same location from
0830 - 1100 hours daily. Identification badges will be issued only upon registration.

Working Groups - Meeting Rooms

There will be meeting rooms located on the second floor of the Hotel provided for
Working Groups to convene throughout the duration of the ALC. These are:

19 June The Boardroom

20-21 June Mount Vernon Room, Salon A
22-26 June The Boardroom

19-26 June The Arlington Room



Attendance List

An Attendance List will be distributed after the opening of the ALC. Delegates
arriving later should register with the ALC Administration Desk to ensure that their
participation is noted and that they receive an identification badge. For security
purposes, only duly registered delegates wearing the identification badge will be
admitted into the meeting areas.

Hotel Telephones and Telefaxes

A number of telephone cabins for outgoing calls are located on the second floor.
The Hotel telephone number is (202) 862-1600 and its telefax number is
(202) 785-1255. Delegates expecting phone calls or telefaxes should inform the Hotel
operator.

Business Centre

There is a Business Centre (the “Centre”) located on the second floor in front of
the guest elevators. It is open from 0800-1800 Monday to Friday. The Centre provides
secretarial services including typing, photocopying, telefax, and courier service. The

telefax of the Centre is the same as for the Hotel - (202) 785-1255. All outgoing
telefaxes should be processed with the Centre or with the Hotel Reception Desk directly.

Telex Arrangements

SITA telex facilities are available from the ALC Administration Desk. Forms for
drafting telex messages can be obtained from the ALC Administration Desk to whom
they should be returned after completion. The telex address code of the ALC is
“IATLGXB”, for the attention of the Delegate concerned.

Bank and Foreign Exchange

NationsBank is located on Fifteenth Street, directly across from the Hotel.
Smoking Area

All conference rooms and offices are non-smoking areas.
Restaurants & Lounges

The Hotel has three restaurants:

The Montpelier, The Retreat, and The Lobby Lounge.

For further information as to other restaurants in the area, please refer to your
hotel copy of Where Magazine.

Coffee and Beverages

Coffee and beverages are commercially available at The Retreat or through
room service.
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IATA
Airline Liability Conference
Washington, 19-27 June 1995

Chairman ’s Opening Remarks

In welcoming you to Washington, let me echo the views just stated by the Chairman of
the Legal Advisory Group, Cameron DesBois. We have in the days before us a “window
of opportunity” for representatives of our industry to take control and shape a significant
factor impacting on the business of providing international air transportation - the liability

issue.

Let’s quickly take stock of where we are, and how we got here today. | am going to
assume that all Delegates have read the US Immunity Order and other background
material prepared for this Conference. Nevertheless, it will probably be helpful to have a
formal explanation of the relevance and impact of the US authorities decision on our
deliberations. Thus | will be asking IATA’s Washington Counsel to provide this
important information to you.

So, where are we?

Many Governments throughout the world have made it abundantly clear that they are
seriously dissatisfied with the rights accorded international passengers under the existing
airline liability regime, varied as it currently is in different parts of the globe.

Despite this ever growing dissatisfaction, Governments themselves (and ICAO) have
been unable to bring into effect acceptable reforms to the existing global treaty-based
system.

Thus, they are now offering the air carriers what could be a last chance to preserve the
benefits of the universal system, while modernising the liability limits and related rules,
before Governments act, either individually or regionally, to try to ensure adequate
protection for their citizens as they see fit.

There is a significant challenge before us here - and let me say | firmly believe dl of us
have a responsibility to represent not only the entity that sent us to Washington, but the
interests of the industry at large. Much as members of a “constituent assembly” or a
constitution-writing group, we have to look beyond narrow parochial interests and seize
the moment to serve our carriers, the industry at large, and the traveliing public.

The challenge is to find and agree on a balanced solution to the liability issues which -

a:\Open.doc




e harmonizes airline tariff conditions, contracting practices, passenger notifications and
liability administration throughout the world, while ensuring the avoidance of
punitive damages,

e makes clear that airlines, as responsible corporate citizens and business enterprises,
accept a reasonable level of individual carrier responsibility for compensating
passengers killed or injured in international air operations;

e establishes the conditions under which compensatory responsibility may be shifted
from individual airlines to the passenger, or to compensation mechanisms funded
outside the ticket pricing structure;

e addresses the gquestion of the immediate needs of victims of an accident and their
families, for funeral and medical expenses and short-term financial support; and

e provides for recovery of compensation in amounts consistent with prevailing practice
in the states where they are resident.

Ladies and Gentlemen, if we are not able to accomplish thisin an air carrier forum,
Governments are going to impose a solution, and they are likely to do it sooner rather
than later! If we take a careful look around the world, we can see what is happening:
individual and regional proposals directed to national and regional agendas. One major
effect of these activities is the disintegration of the Warsaw System.

The collapse of Warsaw, and let us be frank, that is what we are witnessing today, would
mean exposing airlines to:

¢ varying and often conflicting regimes in different parts of the world
+ heavy increases in insurance coverage

+ unlimited liability, without specific defences

¢ punitive damages in certain jurisdictions

Simply put, thisis an unacceptable option.

If there is one over-riding unifying factor at this conference, it is the need for
preservation of the Warsaw system. Despite its deficiencies and inadequacies, it remains
an extremely useful instrumentality!

Now | recognize that many carriers have serious concerns about the question of
insurance, and we will of course have to address these. | have asked some of IATA’s
insurance experts to be available during the Conference to talk about this, and | see that
severa delegations in fact include people very knowledgeable in this area.

Let me now quickly share with you a very few dides setting out what the world we now
live in looks like:

a\Open.doc



Side # ] CURRENT LIABILITY LIMITS PER PASSENGER

Side # 2 CURRENT LIABILITY LIMITSIN U.S. DOLLARS

Side# 3 INFLATIONARY EFFECT ON 1966 MONTREAL
AGREEMENT AND 1975 MAP 3

Side# 4 SIGNIFICANT US AWARDS SINCE 1975

Side #5 PROPOSED LIMITS

Side # 6 AIR CARRIERS LIABILITY IN ABSENCE OF WARSAW
SYSTEM

| look forward to working with all of you closdly.
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AITAL GENERAL REMARKS
25 May 1995

There is no dispute that the current Warsaw/The Hague limits are extremely low
and we all accept that they must be increased to reasonable limits.

When discussing new limits we must also bear in mind that they will have a direct
impact on civil liability insurance premiums and that such increase will
undoubtedly have greater effect on the small carriers, from Latin America and
other regions, than on U.S. airlines and megacartiers in general.

The U.S. position to establish unlimited liability will dominate the Washington
Conference. In fact, the granting of antitrust immunity gives the U.S.
extraordinary decision-making power and therefore carriers from other parts of
the world will be under inferior conditions. It is worth mentioning that the
European Union deemed unnecessary to grant similar antitrust immunity when
requested in Europe.

If it is true that the current Montreal Protocol Number 3 limits should be higher
today as a consequence of currency devaluations, it should be determined
whether the airlines’ fares and revenues have increased likewise. Probably they
have not. This factor has also a negative incidence on less developed carriers.
Perhaps IATA could submit information on the matter during the Washington
meeting.

Even though the airlines are fully responsible by law for damages inflicted on
passengers, it is also true that the latter are not naive and they should be aware
of the risk they run when using air transportation. Therefore there should be a
kind of auto insurance or flight insurance to be individually contracted in such a
way that the economic burden of the liability should not be placed entirely on the

airlines.

A way to accomplish it would be by passenger contribution to a supplementary
compensation fund through a surcharge in airline tickets. This surcharge should
be expressly entered in the ticket with a particular code to avoid the risk that the
companies may fall in the temptation to absorb it within their own costs for
commercial competitive purposes.
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REVI SED
Asociacion Infernocional ge Tronsporte Aereo Latinoamericano
IATA CONFERENCE OF LIABILITY LIMITS
Above all, I wish to thank | ATA for this opportunity for AITAL,

in its capacity as regional organization, to deliver sone
general remarks on behalf of its 2zmenber airlines, regarding
the delicate problem of liability in international air

transportation.

Basically, we all share the need to update the Warsaw The Hague

limts. W also share the need to preserve the Warsaw system

and its universality.

W believe that the present limts nust be reasonably

I ncreased. In order to concretely define what is reasonabl e,

we think the follow ng circunstances nust be carefully borne in

Aerolineas Argentinas
Aeroméxico
Aeroperft m nd.

Avensa

Avianca

Avisteca

Copa

Cubana_do AviaciQn ‘ ] . .
Erumoriana de Aviacign L Docunments show a series of figures on how the various
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O eas Paraguayas limits of Warsaw The Hague, the Guatemala Protocol, the
Linea Aeropostat Yenezoluna

e Aviacitn, Montreal Protocols, and the Mntreal Agreenent should be
Mexicana de Aviacién

Nica

Pluns ‘ today in terms of currency constant values. But these
Sahsa 1

Sam ' sane cal cul ati ons had not been nade wWith rgadto airline
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revenues. However, the | ATA General D rector, in his ‘

speech during the celebration of the 50th Anniversary of
the Organization this past April in Havana, clearly said
that in real terns, rates are 68% | ower today than 20
years ago. We thus believe that there should be sone
rel ati onship between the increment in liability limts and

airlines' unit revenues in real terns.

The CGuatenala and Mntreal Protocols, along with many
national |egislations, have accepted that contractual
liability be governed by the principle of strict
liability, versus the classical principle of subjective
liability, that is, where liability depends on the
airline's fault. But strict liability has a basic set-off
which is an economic limt. The concept of an unlimted
strict liability would then be a gross contradiction

That is why we do not agree Wi th the basic proposal
submtted by the United States under the February 22/95
DOT  ORDER.

On the other hand, liability [imts are comon in many
public services rendered by the state. | don't know if

this is an exorbitant privilege of the state, but air
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@? transportation should have a liability imt when
according to many legislations, it is an essential public

service, although operated by private comnpanies.

3. Evidently, the 1929 original Warsaw limt was inspired by
a wish to protect a weak and risky industry. | would say
this industry is no longer as risky, but | doubt that it
has becone a strong industry, given its lack of stability,
its highly significant |osses, its very marginal profits,
if any, and its direct dependence on an enornous series of
exogenous factors such as war and peace, economc
devel opnent or recession, etc., etc. O course every
industry is subject to these factors, but, ours is

. especi al ly wvul nerabl e.

4, Although it is a basic principle that everybody nust be
accountable for their acts or om ssions, today's passenger
is a responsible person who knows -or must know- the risks
of the air, regardless of how renote they may be.
Furthernore, passengers are treated on an equal -footi ng,
according to the general conditions of carriage. If we
had the case, for exanple, of a nmean mllionaire who
travel s at a super-apex rate, and seated beside himis a
poor immgrant, it wouldn't quite make sense to indemify

the former wwth an astronomc anount and the latter with
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a lowone. That is why we believe that passengers nust
share part of the aviation risk. A suppl enent a

conpensation plan m ght enconpass this philosophy: The
need for the aviation risk to be sonmehow shared between

the airline and the passengers.

The catastrophic nature of nost aviation accidents inplies
a potential for outrageous indemifications, andtherefore
a few catastrophic accidents occurring wthin a short
period, can jeopardize the aviation insurance industry,
al ready undergoing a serious crisis and thus the stability

itself of air transportation

Liability insurance costs represent a significant slice of
our operation costs, at a tine when the general survival
trend of the industry is to operate at the | owest possible
costs. This leads to the very delicate subject of the
potential inpact that the liability Iimts you m ght
approve in this neeting may bear on the correspondi ng
I nsurance costs. Qobviously, this aspect varies from
conpany to conpany, depending mainly on the volune of
passengers carried and on their specific security records.
But it does seeminevitable that very high liability

l[imts wll have a direct inpact on insurance costs.
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Regarding the very particular position of the United
States, we believe that the ideal would be to revive the
ol d Suppl emental Conpensation Plan devised by |ATA many
years ago, when the U'S. Senate was expected to approve
Montreal Protocol No. 3. This plan was accepted by the
i ndustry and many conpanies signed it, but it was not
enforced because the United States never ratified Protocol
No. 3. The April 21795 draft that |ATA distributed, seens
to be acceptable, subject, of course, to a careful review

t her eof .

At that tine, the idea was to have passengers pay an
additional rate at the time of purchasing their tickets
to/fromthe U S W believe that it is inperative to
preserve this principle, because, as | already said, it
implies sonme kind of passengers' participation in the

avi ation risk.

And to avoid the tenptation of including such additional
rate in the airfares for conpetition reasons, we may think
of a system whereby such special rate is expressly

detailed on the tickets.

W fully agree that we nust try our best to reduce

lawsuits but this can be extrenmely difficult, because we
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are not tal king about fixed indemification amounts but
about indemification for proveddanage, whi chneans that,
in the end, only judges have the last word. And | wonder
if litigation attorneys, especially in the United States,
who usually take a significant part of the indemification

do not contribute to pronote |awsuits.

Prom this standpoint, we do not quite agree with ECAC
(European G vil Aviation Conm ssion), whose idea is to
have a part of the indemification paid innmediately,

since, instead of fostering out-of-court settlenents, it
may |lead to the opposite situation, that is to an increase
of lawsuits, once the heirs or successors receive the
noney they need to start the claim W m ght rather
consider the possibility of making conpul sory those
speci al insurances which are so common, to cover nedica

and hospital expenses, corpse repatriation, trips for

rel atives, etc.

Many airlines believe that a |limt such as the one
proposed by ECAC, that is, 250.000 Special Draw ng Rights,
together with the Supplenental Conpensation Plan for U'S

passengers, would fall within the reasonable |evels we are

trying to defend.
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| do understand that all these issues are very conplicated, not
only from the economc but also fromthe |egal standpoint. But
IATA represents the entire industry, including the Latin
Amrerican one. An agreement anong the largest airlines, which
the smal|l ones woul d have no choice but to accept, would be
unf ortunate. | would thus like to urge you to reach a general
understanding, in order for this debate to reach practi cal

solutions that are beneficial for both our users and oursel ves.

Washi ngton, D.c. June 19/95-

{, %Aﬁﬁ é
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Ladies & Gentlemen, page 1

The meeting which opens here today is, perhaps one of the most important
gatherings under the auspices of IATA since the foundation of the organisation some
50 yearsago. The subject of the conference, passenger liability, is one which is of
vital significance to every airline and every passenger which it carries, and the
financial implications for all concerned, including not only the airlines and their
customers, but also their suppliers, the aircraft manufacturers, cannot be

' underestimated.

| say this by way of preamble to emphasise the very great need to reach a

successful conclusion to the deliberations which take place; we have before us what

‘ may be a unigue opportunity to resolve one of the least satisfactory aspects of the
legal framework within which scheduled air transport is conducted, and we simply

cannot afford to fall.

| speak to you today on behalf of all the members of the Orient Airlines

. Association, a grouping of those carriers situated in the Asia-Pacific region, an area
of dynamic growth and huge potentiality in terms of passenger traffic, but also an

area of great socio-economic diversity, which brings its own specia problems to the

subject of passenger liability.
- The members of the OAA naturally welcome the convening of this
conference, and in common with airlines in other parts of the world, fervently hope

1

) ~.
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that: our endeavours will be crowned by success. The OAA would like to thank
IATA and its secretariat for their work in securing the necessary regulatory

environment for this conference to be held, and in organising the meeting itself.

The airlines of the Asia-Pacific region, have so far adopted a variety of
measures to address the question of passenger ligbility, ‘and currently there exists no
consensus on the extent of any increase in limits, or indeed whether there should be a
regime of limited lisbility at all; there is however a consensus that the present
situation is unsatisfactory, and that it cannot be allowed to continue. The very fact
that certain governments including one in our area, Australia, have stepped in to
impose higher limits in order to protect their citizens shows that we are on the verge
of a total breakdown of uniformity of limits under the Warsaw system, unless we
reform them ourselves in a way acceptable to all authorities. And, let us remind
ourselves, should we fail to reach a satisfactory solution and as a result are denied
the protection of the Warsaw system, we are. al exposed to unlimited liability on
proof of simple negligence, the loss of a standard. rule of jurisdiction and the

possibility of punitive damages in certain jurisdictions.

The airlines of the OAA are also in agreement that whatever the outcome of
this conference, it must inevitably be only an interim measure, while we seek a truly
universal solution to the problem of passenger liability which simultaneoudy
recognises both the global nature of the, airline industry and socio-economic diversity
between different parts of the world. However, from experience we can safely say

that measures which are regarded as temporary will in practice remain in force for

2 \



ORIENT RIRLINES HosM. Fax:nd2-8luddly 15 Jun "9t ldiuu ols

‘ longer than originaly anticipated, and therefore such measures should be structured

to endure the test of time.

What are the essential issues? Here again the airlines of the OAA are in
concurrence on the subject matters to be addressed. and resolved.  First and
foremost, is the urgent need to review and increase the monetary figure for the limit
of liability,. and to devise a mechanism whereby any such limit can respond to the
impact of inflation, and rising living standards, to prevent its devaluation over a

period of time.

Secondly, there is the linked issue of the ‘United States Supplemental
Compensation Plan. It is obvious to us that there are several practical as well as
legal problems with any such plan, not least the perceived nationality bias in the total

. amount of individual settlements; the introduction of yet another party, the Plan
Administrator, to any claims settlement; the application of the Plan to non U.S.
originating travel by U.S. citizens and the potential for “double dipping”, by
claimants seeking compensation both under the Plan and by breaking the carrier’s
liability limit. Frankly, many may fed that the relationship of the Supplemental

‘ Compensation Plan to normal insurance arrangements has not been adequately
addressed by its proponents, and the uneven application of the Plan depending on the
nationality of the passenger could possibly be chalenged under consumer protection
law in certain jurisdictions.

Thirdly, we believe that whatever solutions are arrived at, they cannot be

LS8
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tailored to satisfy the exclusive concerns and priorities of a single government or ‘
legal regime. This is particularly important in the Asia-Pacific region, as any agreed
system must be compatible with, and be able to run parallel to, the Japanese initiative

of unlimited liability. The OAA airlines are not adopting any particular position as

to whether al should follow thisinitiative; what we. do say, however, is that any
solution proposed by this conference should allow for. and accommodate individual
initiatives by carriers to waive limits if they. so choose, under a special contract,

while remaining within the basic Warsaw liability framework. In practice, if limits

are to be retained, economic data and recent settlements would appear to suggest

that for passengers of countries within the Asia Pacific region, with the exception of .
Japan, alimit around the level envisaged by ECAC and Australian proposals would

be adequate to settle most claims, at least at present.

This brings us to the fourth issue which should be addressed, that is, the ‘
question of waiver Of the Warsaw Article 20 defences; these are, that the carrier has
taken all nécessary measures to avoid the accident or; that it was impossible to take
such measures. Asyou are aware, under the Japanc;se.'iriitiative Article 20 defences
are waived for claims up to 100,000 SDRs, but. Japanese carriers have retained ‘the
right to invoke this defence for claims above that’ amount. By contrast, we ‘
understand the U.S. position to be that the right to invoke these defences should be
waived entirely up to the level of an increased. limit.

Obvioudly, it is extremely difficult to rely successfully on Article 20, yet what
would be the reaction of the airline insurance market if it were waived entirely?
What would be the attitude of third parties, such as the aircraft manufacturers?

Would they perceive that airlines
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no longer wished to pursue rights of recourse against them? Is it equitable that
airlines should assume entire responsbility for the loss of an aircraft and its
passengers in situations, such as a surface to air missile launch by terrorists, where
they are entirely blameless ? In such circumstances the airline would, in essence,
become the insurer. Before proposals to waive the defences under this Article are

adopted, the consegquences must be carefully considered.

Finally, we come back to the fundamental point. that the Warsaw Convention
was designed for universal application to international air transport of passengers, as
were the subsequent Hague and Guatemala Protocols. With changes in the global
economic balance and the rapid development of new internationa airlines,
particularly in China and the Asia-Pacific region, it is doubly important that the
system of airline liability be acceptable to al, - while providing adequate
compensation. The viewpoint of all carriers should be given equal consideration, and
the OAA urges the conference to reach consensus, rather than adopt partisan
solutions out of pure expediency. Imposed or stopgap solutions can only lead to
further fragmentation among airlines and lega regimes, which is precisely what this

conference, which has been so painstakingly convened, is intended to remedy.

Members of the Orient Airlines Association are committed to playing a full
part in this meeting, to discussing matters in a spirit of compromise, and to making
their best efforts to arrive at a successful conclusion; we trust and hope that others

will meet them halfway, in seeking common ground for agreement.

™.
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WORKING GROUP “If " ON INTRA-EUROPEAN AIR TRANSPORT POLICY |
GROUPE DE TRAVAIL “II” SUR LA POLITIQUE DES TRANSPORTS AERIENS

INTRA-EUROPEENS

Al their meeling, in June, Directors General will be Invited :

to nate that, taking account “inler alla" of the ECAC Recornmendation ECAC/16-1
on air carriers’ liability with respoct to passengers, adopted by the sixteenth Plenary
Sessian (22-24 June 1994) and {uither |o the grant of ltnmunity by the competition
authorilies of the European Gommunity andd the USA, a number ol akr caniers ahd
air carrier associalions aro meeling in a conference, organized by 1ATA, trom 19 to
27 June 1995;

to endorse the convening of a meeting of the EURPOL-II group, early In the
Autumn, to evaluate the resulls of current ar carrlers Inlliatives and to recominend

action by Member States :
D eilher to rcinforce any posilive aulcome of such Initiatives;

i) or lo take measures, i line with Part 6 of the ECAC NMecommendation, in
case such Initiatives would prove to bc inadequate to meel the objectives
and crileria of he sald Recommendation;

to mandate the residenl of ECAC to contac! the relevant authorities supporting
an appropriate extension of Immunity for inter-cartier discussions, in case the
Conference of June would have not achieved a formal agrecment, bul would
however have shown significant progress with shorl tarm prospects of such an
agreement being achigved.
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FOR CONSIDERATION BY THE WASHINGTON AIRLINE LIABILITY page1
CONFERENCE IN JUNE 1995

Attention is drawn to recent ICC Position Papers on air transport liability; Doc. 310/409 Rev.
(on passenger matters, 1993), Doc. 310/415 Rev. 2 (on cargo and baggage matters, 1994)
and Doc 310/121-1/5 Rev.4 (on claims handling matters, adopted by the ICC Commission
on Air Transport in May, 1995, but still awaiting formal approval by the Commission on
Insurance and the Executive Board).

These Position Papers address the problem of Warsaw reform in general as well as specific
terms. They have in common certain fundamental observations. The texts reflect my belief
that

l (1) the global and essentially uniform order offered by the Warsaw liability system is useful
and worth preserving,

(2) the balance of the Warsaw system, whose liability limits have now been severely eroded,
must be restored, as a matter of urgency,

(3) the protracted delays in the attempts by governments to update the system have now
reached a point where an interim solution is required to solve the most urgent problems,

‘ (4) to reconcile the different needs of nations with different compensation standards, efforts
should be directed towards developing a flexible system, in particular with respect to liability
limits,

(5) in the selection between alternative interim solutions, emphasis should be given to cost
effectiveness, practicality and the speed whereby the solution can be implemented.

‘ The specific issues that IATA is now considering and which the Conference will review, are
focused on the possibility to develop a standardized and viable method to compensate
passengers in excess of the limits defined by law or contractual commitments. The ICC
Position Paper on passenger matters suggests that a solution might be found for airlines “to
offer supplemental cover on an optional rather than mandatory basis, as a “third tier of
protection”. The Position Paper goes on to state the ICC’s belief “that careful consideration
should be given to the practical, legal and cost consequences” of such a. concept. To
facilitate that task, | am pleased to offer the attached Notes which explain what | had in mind
when | drafted the Position Paper which refers to the “three tier” concept.

Villeneuve, 26 May 1995

‘ Sven Brise




EXPLANATORY COMMENTS ON THE “THREE TIER” CONCEPT

1. THE FIRST TIER (FT) ‘

.1 FT cover is already applied worldwide with limits and terms set by the Warsaw/Hague treaties.
FT protection is paid by the carrier. The cost is included in the ticket price. Passengers are made
aware of limits through a Notice, routinely attached to the ticket document, in compliance with
W/H Art. 5 (and CAB 18900).

2. THE SECOND TIER (ST)

.1Like the FT, ST protection is carrier paid, with the cost included in the ticket price.

.2 ST protection is applied in many but not all countries, with passengers-limits now at a variety of
levels but mostly around SDR 100,000. ST protection is in most cases restricted to carriers of a
given flag, who offer ST cover in compliance with national regulations. In one case (CAB 18900),
the passenger limit has been introduced by carriers collectively, through a “voluntary” Intercarrier
Agreement, as a contractual commitment under the “special contract” clause of W/H Art. 22.1.
Precise ST terms are found in carriers’ Conditions of Carriage.

.3 ST protection is now available in an increasingly complex pattern. Passenger awareness is low,
not only for reasons of subject complexity but also for lack of timely and meaningful information.
Carriers generally make no attempts to notify passengers beyond routine reference to Conditions
of Carriage. The attitude is explained (1) by fear of administrative complications likely to cause .
cost increases, (2) by a wish to avoid inherently negative risk messages, and (3) by the general
absence of specific notice requirements for contractually agreed protection in excess of treaty
limits. The Montreal Agreement, backed by CAB Order 18900, is an exception, as the Order
specifies a notice format which must be attached to each passenger ticket. .

.4 Ongoing developments seem to offer an opportunity to move available ST protection towards
greater uniformity, as the contemplated new Intercarrier Agreement has the potential of attracting

global adherence.

3. THE THIRD TIER (TT)

.1 Passenger paid TT protection in excess of the otherwise applicable FT and ST limits is currently
not offered by any carrier, anywhere. However, several attempts have been made in the U.S. j
develop “a system to supplement the compensation payable to claimants”, in accordance with
35A of the now dormant Montreal Protocol 3.

.2 It is submitted that a/ready W/H Art. 22 would permit carriers to collect surcharges in return for
raising or waiving liability limits. As regards the passenger limit a valid passenger/carrier contract
could be concluded, either through a routinely offered yes/no option for each individual passenger
0 “buy off" the limit, or through a mandatory extension of the carriers’ liability. The choice between
optional or mandatory TT cover would be up to governments. Mandatory TT cover would offer
contributing passengers the same protection as does the S-plan concept under MP3, Art.35A,
except that the expected surcharge could well be lower for TT protection.

.3 The TT surcharge could be collected at the point of ticket sale and follow existing ticket
accounting routines. Surcharges would thus accrue to airlines, thereby offsetting the higher
passenger liability premiums that insurers might charge for increased limits.



4 Looking at cost effectiveness, TT protection differs fundamentally from S-plan cover in that it
stems from an extension of the carriers’ liability. TT cover is thus absorbed within the framework of
existing airline liability insurance policies. By contrast, the U.S. S-plan concept foresees
development of national supplemental compensation plans. Such S-plans would by definition
require new and relatively expensive insurance capacity, since their risk exposures would
cumulate with that under airlines’ existing liability policies. Logically, the 77 concept should be
more cost effective than the S-plan concept and probably allow the surcharge to be fixed at a

relatively modest level.

.5 If combined with a reasonably high ST limit, it should be possible to set the TT surcharge at a
globally uniform level. In its optional form, the TT concept might prove acceptable also to
countries with relatively low compensatory standards, where a vast majority of citizens would be
adequately compensated within the ST limit.

.6 It is submitted that the TT concept, if universally adopted, might give an acceptable answer also
to the DOT’s demand that the system must offer U.S. citizens, anywhere, protection with no per
passenger limit. If the U.S. authorities were prepared to accept routinely offered options for U.S.
citizens buying their tickets abroad as a substitute for automatic inclusion under any mandatory
plan for the U.S. market, then the TT concept would have the added advantage of eliminating the
cost increasing effect of the “extended coverage” feature and thus lower the surcharge collected in

the U.S. market.

.7 As regards notice requirements it is felt that the “Three Tier Concept” would simplify the task of
notifying passengers. Existing CRS technology makes it possible to give each individual
passenger precise and meaningful information, at insignificant incremental cost.

.8 The TT concept would lend itself to application also in respect of declared value for registered
passenger baggage, as stipulated in W/H Art.22.2

* % %
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" INTERNATIONAL ATR TRANSPORT ASSOCIATION. AGREEMENT g
RELATING §0 LIABILITY LINITS OF THE WARSAW CONVENTION®

1. PREAMBLE::

1.1. In their request for antitrust Immunity for intercarrier
discussions copecerning the limits and conditions ot
passenger 1iabjlity establ i shed by the "warsaw Convention*

‘ of 1929~ dated September 24 1993, IATA statef that thera
is needfor interim passenger ruies that are adequatato
current dry standards of compensation.

: 2~ DEPARTMENT OF TRANSPORTATION ORDER 95-2-44

, . 2.1.On February 22), 1995 the *tnited States Department of
A Transportation* issued an order, Docket #49152, granting
t he 1Internatienal Air Carriers, organized In the "Intprnational
. ' Air Transport Association (IATA)®, the OMOeM oM< o ntilrust
- Immunity for’ intercarrier discussions, {0 agree on a proposal
for Current day rtandard8 of compensation.

2<2. The order states that the international air carriers submt
to the Department of Transportatien Vithin a specifiod
peri od s propesed agreement as follows:

i R«2.1. An update of. ﬁhe g%mgegsntion limits from the inter-
a v carrier agreement (CAB 18900) of 1966,
fe2.2. A Supplementa} Compensation Pjan®- in addition to
thecarriers’ liabilityl IMtS, thie planto incl ude

extended 1iability coverage for United States citizens
travelling internationally,

2.2.3. This proposed agreement t 0 be negotiated and submlitted
to the pepartment Of Transportatien within 120 days
of the orders' publication (Mareh 8, 1995), that 1s
on or before: July 6, 1995.

3, DISCUSSION:

2.1. OnSeptenmber 24, 1993 1aTAappiiedf Or dizcussionauthority
to update the liability 1imits of caB Or der 18900 of
‘ Hay 13, 1966 (Oréer #£-23680 - Docket #17325). Thi s strder
covered the carriers liability for al | international Plights
from, { 0O andthrough the United States.

page 1 of 5
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3.2.

3.4,

3-54

In 1975 theilig'ility in international air travel was
updated By "The Montrea Avi ati on Protocols Nos. 3 & 4
to the “Warsav Convention® of '1929.

"The Montreal Ffoeoeols Nes. 3 and 4« (MAP 3) have as yet
not been ratified by the reqired thirty countri es. They are

LY

presently 'not‘;zt;fotge.

The purpose’of !The Montreal Aviation Protocols No. 3" {s:

* CEM I | . . .
© - to updata_,‘t{-@ carriers liabiility limits to SDR 100,000,

o - to allow th'a development Of *Supplemental Compensation
Plans” where the carriars liability |imit iS insufficient
to compensate air accident victims adequately within t.'
established level of recognized damages, in certein coWries

0 = to climih,a'tfli,thc need to proye carriers' "Wiiful Mjsconduct
stated in t}’m Waroav Convention.

The ie'ason for MAP 3 was te update the liability 1imite

to standards, to create flexibility 'te account for
economic, :legal and cultural differences among countries,
and to simplify as vell as accelerate the process of .

damager claims mnda payments.

3.6. Tventy years have passed since NAP 3 was agreed on, Fa:

various reasens “the ratification process has not been
conpl ctcd. Altheugh the principles of HAP 3 remain valtid,
a further update to 1995 gtandards is nscessary.

3.7. The international air liability system has functioned under

the "Warsav Corfveation since 1929. Its underlying princip
remain valid tq this day. Some countries have updat ed the’
1iad{1ity 1i{mite under The Hague pProtocols of 1955", othe
byt he nmeans of ‘speci al interairline agreemants under
Articl e 35-b,of.thc Convention, saeh ac the United Statas

in 1966 and Jagan in 1992.

5.8. Although air tyavel continues te bs safe = a number of

3.8.

major air tragédlies have occurred since 197S.

)
Those ineideﬂt‘;. involving hundreds of: passengers and their
surviving families, have showva the need T O an uvrgent
interim update;of the liability 1imts ia international
travel because

%.9.1. the air carr'}.erl are subjected to persistent intense

resulting in'an ongoing ioss Of revenue. (PAA | ost
$250 Mio in ticket sales because Of the PM 103 (Locke
tragedy, contributing to |tsS earlier demise.

1

media attention and highly publicized investigatiecns ’
rfie)

pags 2 of 3
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{
3.9,2. Under the p_ras'gnt system the injured passengers Ofr
the families 'of fatal air crash victims arc denied
timely damages or compensation.

o - Onlv 109 decedents families in the KAL 007 shootdnwn
of September 1, 1983 had access t0 the American cuurt
system. 12 years |ater their wrongful death issues
are still :largely unresolved.

o - The eourtg in Japan and in the Philippines nave not
even completed the "Wiiful Misconduct* phase of tha

litigation.

. : o~ 147'decgd4ntn famiiies had to settle far the Warsav/us
' limits!

I o - The ,fainui.u of the PAA 103 (Lockerbie) have NOt seen
. their danages ® L2O2J[]J¢Sc - geven years after their

tragedy c,‘:curnd .

® - Because PAA {8 in bankcruptcy some of those familias
may beconmg general unsecured creditors.

‘ : 3.9.3. Because HAP 3 and 4 have been languishing In the retfrication
: process vorldwide, some countries have found it necessary to
address the 1iavility problem6 by ® tther putting the MAP 3
1imits into force, unilateraily, or by mean8 Of special
contracts uhd;o;' articlé 35 A of the "Wwarsav Conventica".

4, ONITED STATES I-IA;BILITY OPDATES:

.  4.1. TATA applied for authority to discuss updates Of the
: Special Contract liability limits on September 24, 1993.

4.2. This step_vas consistent vith the recommendations of
' two Presidentigl Commissions in t he Administrations
: of Pregident Bd,sh and of president Clinton.

4.3. In July 1994 a‘warkinma group was formed at the initiative
of the then chairman of the Nation8l Economic Council ‘and
of the Secretary of Transportation, to discuss the isgues
of MAP 3 with &n American Supplemental Compensation Plan.

!
4.4. Theresult of ¢nhose discussions v%n to support t he IAT3
application of :September 24, 1993 toupdate the alresdy
existing Speciyl Contract of 1966 (CAB 18%00) and to 224
; a “Supplemental Compensation Plan" with extended damagos
‘ : protecti on for:AmericanCitizens, travelling outsi de of
the United Stages.

’ page 3 of 5
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March 30, 1995 , . 1} ‘
page 4 of S REERE A
il
3. air carriérs, engaged in international travel from
123 ::: to the Uni zd'Stageg ‘pov have the unigue opportunity
to formulate within the required 120 days - that is before
July 6, 1995 -'an intercarrier special contract agreezent
covering an up&{:te of the 1iapility 1imits, and asuprlencntal
compensation pjan within the guidelines of tha DOT order.
]

:

AT A
]
!

5.COMMENTS: . - ;

5.1. The issues of podernizing the international air liabiiity
' system hava been ® xtenofvrly discussed im many countries
since 1975 whep MAP 3 was negotiated. .
S

‘$,2. Ae far as the nited States i S concerned, IATA hag been
actively and donstructively represented at all phases
of the adminil?rativa and legislative process.

‘5.3. The paramegcti .af t he required update Of the carriers
liability 1{m{ts have been discussed, and are already
part of the IATA/DOT application of September 24, 1994.

5.4. The US Compergfation Plan has barn discussed and foriulat
in various, ({n many respects identical) versions in 19 1992
and lastly in'the 1994 Pp3/scP discussions. The basis, the
details, and such of the language Of the SCP are thezefore
already ava11§bla.

$.5. The United states efforts run aimost parallel vith similar
deliberatigns!in-the European Union (ECAC rsports) ard in
Australia. The Japanese airiines have put {dnte force their
farsighted np,icial contract that addresses their specif j@aneed:

6. RECOMMENDATIONS:

6.1. It iS suggest®d that e IATA Steering Committee formulate
recommendations in preparattion for a plenary session.
addressing the issues raised in the IATA application, as
alloved by DO,,‘I' order #35-2-94:

6.1.1. An update ef the liability 1imit,
£.1.2. A supplemeriifal compensation plan based On the plana already

suggested and agreed on in 1990 and In 1992, adjuitied by
the NEZC MAR3/sSCP working group af 1994.

6.1.,3. That thig IATA Steering Committe® proposal be concinded
during Aprf{l 1995 and a plenary session be held in 1995
in order t4 be able to0 agres on a final proposal, mc\@Fater
than Juno 1S, 1995.

page 4 of 5
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6.).4. 1¢ is further suaaested that preliminary discussione
be held - undelated and independent of the Special
Contract prod® dingr- towards updati ng these provisions
of the Montrdal Protocols NO. 3 that need changes to 1595
standarde and t hat ultimately the Speecial Contract8 be
incorporated:into t h € Montreal Protocols, once they
come | Nt 0 fodee, 4n Order torestore the unity in
internatiohal:afir liability, within thae framevork ot
a rejuvenated and revitalized *Warsav Convention® systom.

{ End
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‘ INDEX TO QUESTIONS AN-D ANSWERS
SUBJECT PAGE NO.
Antitrust Immunity, US. . . .. ... 20
Bereaved Family ASsoCiations . ... ... .. i 21-22
DaAMAgES . . v i i 8
determinationinU.S.courts .. ........... ... .. .. ....... 8
NONPECUNIAIY . . v o o e e e e e e e e e e e e e e e e e e 8
PECUNIAIY .« v v o v e e e e e e e e e e e e 8
. EC negative ClearanCe . . . .. . oo e e e 20
Jurisdictional approaches . . ....... ... .. . ... .. 911
country-of-0rigin . . .. .. ... 10
flag-hased ... .. . 10
generally ... e 9,10
to-from-through . .. .. ... ... . . . .. . . ... 10
. USed by StAtES . . . . .. 10
US. approachto ........... ... . . .. . .. . . ... 11
Ligbility . ... . 8
absolute . . ... 8
defenses, retentionof . .. ....... ... .. . ... .. ... 8
forterroristacts ... ... .. ... ... 8
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o 8
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Warsaw regime . .. . oo 8
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insurability . ... ... . 6
level . 6
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Special ContraCt . . . .. ... 6
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Supplemental Compensation Plan . . .. ............ ... ... ... ..., 11-19

Airline Alternative Compensation Plan compared . . . .. .......... 11
advantagesof .. ... ... ... 19
appropriateness for United States .. .. . .. ... o 12
benefits to passengers . .. .. .. 12
clamsunder minorinjuries . . ......... .. 18
previoudly unidentified clamants . . .. ........ ... ... . ... 17
collateral sourcerule . .. ... ... ... ... 14
defmed .. ... 11
double recovery . .. ... ... 14
DOT guidelines . . .. ... ... ... 12, 15
election to recover under the Plan vs. litigate Warsaw clam . .. ... .. 13,14
EU, enforceability in . . .. ........... ... .. . ... .. . ..., 18
ESCrOW, USe Of . . . . . 17
relation to Montreal Intercarrier Agreement . . ... ... ... ... .. 15
surcharges, lawfulnessof ... ..... ... .. .. ... . ... ... . ... 15, 16
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l. STATUS OF WARSAW SYSTEM

A. CURRENT ISSUES

Q:

What are the benefits of preserving the Warsaw Convention? What is the
effect if thereisno Warsaw Convention?

The Warsaw Convention has successfully eliminated or significantly reduced
problems of conflicts of laws and jurisdiction by creating a uniform set of rules
applicable to al parties to the Convention (i.e., most States). Overriding
domestic law and contractual provisions, the Convention standardized documents
of carriage. It also made a single set of rules governing the place where and the
period within which claims can be brought. Moreover, it established a rebuttable
presumption of carrier fault for a very limited amount of damages and allowed
full compensation for claims upon proof of a carrier’s wilful misconduct.

Without the Warsaw Convention, the legal position of both airlines and
passengers would be considerably more complicated. Rules relating to liability,
jurisdiction, limitation periods and recoverable damages could vary from State to
State, giving rise to troublesome conflicts that would be very difficult to resolve
in practice. One of the potentially troublesome conflicts would be the liability of
airlines for exemplary or punitive damages that may not be insured, particularly
in the United States. Without the Convention, claimants could seek punitive
damages in cases where the Convention now precludes them from doing so.

Finally, the Convention sets a liability limit. Although many have argued that the
limit is too low, the Convention has effectively established the idea that there
should be a balance in the rights of passengers to compensation when national
standards of compensation vary greatly.

B. GOVERNMENTAL INITIATIVES

Q:
A:

What efforts have States made to change the new passenger liability regime?

The Hague Protocol of 1955 doubled the War saw Convention’s passenger liability
limit. In 1966, the United States induced carriers then serving the United States
to adopt a specia contract with their passengers, as authorized by Article 22 of
the War saw Convention, for transportation to, through, or from the United States.
The agreement, known as the Montreal Intercarrier Agreement, increased the
carriers’ liability limits to US $75,000. Further, for claims within that limit, the
carriers agreed that they would not assert a defense of non-negligence under
Article 20 of the Convention.



The Guatemala City Protocol of 1971 proposed mgor changes to the
Convention’'s passenger liability regime including, inter alia, elimination of the
carrier’ s defense of non-negligence under Article 20 and a new unbreakable
liability limit of SDR 100,000 (about US $150,000) that could be increased
periodically. The protocol also would have deleted the sentence specifically
authorizing a specia contract with the passenger to establish a higher limit and
permitted each party to set up within its territory a system to supplement the
compensation payable to claimants. However, that Protocol, which incorporates
the Montreal Additional Protocol No. 3 has never entered into force, due to the
failure of a sufficient number of states to ratify it.

Q:  What liability does Montreal Additional Protocol No. 3 (MAP3) provide?

A: MAR3 would make airlines strictly liable by eliminating the carrier’s defense of
non-negligence under Article 20 and make the new liability limit of SDR 100,000
(about US $150,000) unbreakable. This new limit is intended to be increased
periodicaly.

UNILATERAL STATE ACTIONS

Audtralia.  Australia has proposed legidation that would increase the limits of liability
of Australian air carriers to approximately SDR 260,000 (about US $390,000) per
passenger.

Canada. Where the airlines negotiate and agree to an inter-carrier agreement among
themselves (e.g., under the auspices of IATA) there would be no legidative or legal
implications under Canadian laws (federal or provincia) as long as the agreement would
not be inconsistent with the Carriage bv Air Act (which implements the Warsaw
Convention into Canadian domestic law). However, to ensure that it would be given
effect, participating air carriers that operate to and from Canada would need to include
the terms of the agreement in their General Rules filed with the National Transportation
Agency pursuant to the Air Transportation Rules made under the National Transportation
Act. 1987.

Should the Canadian government wish to give the agreement legal and binding effect, it
could do so based on existing legislation and regulations.




Q: Isliability governed by statelprovinceletc. law in Canada?

A: In Canada, the answer to this question is not clear-cut. However, based on the
federal Parliament’s power over aeronautics and certain court decisions, the better
view isthat Canadian courts would find that the federal Parliament can legislate
in relation to the liability of air carriers.

Q:  Would notice be governed by statelprovinceletc. law in Canada?

A: Again, the answer is not clear-cut due to the overlapping competence of the
federal Parliament and provinces. Assuming that a term dealing with notice is
a “contractual aspect, " the better view is that Canadian courts would fmd that the
federal Parliament can legidate with respect to notice of a limitation of liability
of ar carriers.

Europeae 1994, the European Civil Aviation Conference (ECAC) adopted
Recommendation 16-1, which urges its Member States to update certain elements of the
international air carrier liability system. ECAC recommends that Member States
encourage air carriers operating to, from or via the territory of ECAC Member States
to participate in a European intercarrier agreement setting up a new special contract.
Recommendation 16-1 advises air carriers that any such agreement should contain
liability limits of at least SDR 250,000 (about US $380,000). Such an agreement should
also provide for payment of the ‘uncontested part’ of the claim as soon as possible or at
the latest within three months, up-front payments to claimants, and mechanisms to
safeguard the limits against inflationary erosion. Finally, the Commission of the
European Union has published a Preliminary Proposal for a Council Regulation on air
carrier liability that would require carriers serving a point in the Union to adopt liability
limits of at least ECU 600,000 (about US $750,000).

Q:  What ismeant by the “‘uncontested part’ of the claim” pursuant to Article
5.2.4 of the ECAC recommendations?

A: Calculation of the quantum of damages payable in a Convention case (up to the
applicable limit) is governed by loca rules in the relevant jurisdiction. That
exercise and subsequent settlement negotiations typically can take weeks or
months to complete. Almost invariably, however, certain uncontentious elements
of every claim can be quantified, verified and agreed very quickly (e.g., cost of
past medical treatment in a personal injury case or funeral expensesin a death
case). Further, the carrier can often assess and agree quickly upon a sizeable
portion of every clam (e.g., in a death case the minimum amount of the
claimant’s entitlement) without much supporting information. It is against this




background that the words “uncontested part of the claim” and the definition in
Article 2.5 (**uncontested part’ means the part of a claim not disputed by either
party”) should beread. However, Article 5.2.4. may be limited in practice
because it relies on consensus to work and fails to take account of exaggerated
or unreasonable claims that the airline may have to contest.

ltaly. In July 1988, Italy imposed a limit of SDR 100,000 (about US $150,000) for
death of, or injury to, a passenger. Thislimit applies for Italian air carriers anywhere
in the world and for foreign carriers if their point of departure or destination or a
stopover isin Italy.

0apa992, Japanese-flag airlines established a new special contract under Article
22 of the Convention. In effect, Japanese carriers have accepted unlimited liability, but
recovery above SDR 100,000 (about US $150,000) is subject to the defense of non-
negligence under Article 20 of the Convention.

United Kingdom. In 1992, the United Kingdom required carriers licensed by its Civil
Aviation Authority to establish specia contracts increasing the carrier’s liability limit to
SDR 100,000.

Q: What arethelegidative implicationsin the U.K. for a new inter-carrier
agreement?

A: There may be no additional requirements that would have to be met before such
an agreement could be implemented by participating carriers operating services
to, from or with an agreed stopping place in the UK, provided such agreement
meets, so far as UK carriers are concerned, the current minimum standard set out
in regulation 11 (1)(b) of the UK Licensing of Air Carriers Regulations 1992, S .I.
1992/2992; namely, a minimum special contract of SDR 100,000 exclusive of
costs (no mention being made of waiver of the Article 20 defense).

United States. What relationship should be envisaged between a new inter-carrier
agreement and the 1966 Montreal Intercarrier Agreement of 1966? Should the Montreal
Intercarrier Agreement be expressly superseded and abrogated?

A: The purpose of a new interim intercarrier agreement would be to provide
passengers with substantially higher levels of compensation than are currently
available. Therefore, the introduction of a new agreement would probably make
continuation of the Montreal Inter-carrier Agreement unnecessary. |f the Montrea
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Intercarrier Agreement did remain in existence in its current form, continued
compliance by carriers with its conditions and documentary requirements could
conflict with the terms of any new intercarrier agreement and could also be highly
confusing to passengers. In these circumstances, there would appear to be no
justification for keeping it in force. U.S. DOT approva to rescind the Montreal
Intercarrier Agreement should be forthcoming without difficulty if it approves any
new inter-carrier agreement.

The DOT Order establishes informal guidelines for special contracts applicable
to passengers ticketed in the United States. The United States Government has
properly focused its concerns over the levels of compensation made available to
its own residents. This approach is narrower than the jurisdictional scope of the
Montreal Intercarrier Agreement, which applies to all transportation to, through
or from the United States.



A.

CARRIER INITIATIVES TO MODERNIZE THE WARSAW SYSTEM

SPECIAL CONTRACTS

Q:
A:

Why isa new special contract necessary?

A new special contract is necessary because many governments and air carriers
believe that the current liability limits, even as increased by the Montreal
Intercarrier Agreement, are grossly inadequate.  Despite years of effort,
governments have not been able to agree to increase those limits, so it is now up
to airlines to do so.

Airlines should take the initiative now because the low limits have forced
claimants seeking adequate compensation to resort to expensive and lengthy
litigation to show that the carrier engaged in wilful misconduct, which enables
those claimants to “break” the liability limits. Claimants have repeatedly been
able to prove wilful misconduct in U.S. courts. This litigation has become a
heavy burden upon both claimants and carriers.  Often insurers have pad
unlimited damages after incurring considerable costs in a futile attempt to defend
the limit. In addition to its cost and complexity, lengthy litigation can result in
substantial prejudgment interest and other costs. Litigation in which an airline
Is charged with wilful misconduct is of no benefit to either airlines or their
passengers.

Against this background, some countries are beginning to change aspects of the
international air transportation liability regime unilateraly. For example, Italy
and the U.K. have required carriers to increase their liability limits. Carriers
serving the U.S. have long been required to adhere to the Montreal Intercarrier
Agreement, which both increases the limit and waives the defense of non-
negligence. These developments call into question the future of the uniformity
that the Convention established and may threaten the Convention itself.

Up to what amount will a liability limit be insurable?

Every policy of airline passenger, baggage, cargo and third party legal liability
insurance contains an upper limit of the insurers' liability to meet claims arising
out of asingle occurrence. Thisis known as the combined single limit or CSL.
The size of CSL available depends on insurers' willingness to underwrite the risk,
the recent claims history of the airline industry, and the insurance market’s
underwriting capacity. At present, the maximum CSL generally available is $1.5
billion. Coverage of up to $2 hillion is possible.



As long as one speaks of a “limit” it will always be insurable to the extent that
there is sufficient insurance capacity available on the world aviation insurance
market. However, the higher the limit, the higher will be the premium. It would
be useless, and perhaps even misleading, for an insurer to quote price "X" for
coverage"Y" since much will depend on the evaluation of the particular risks of
each air carrier and the track record of each air carrier from an aviation safety
and insurance perspective. Moreover, nationa and local laws vary regarding
recoverable damages. The exposure in the case of unlimited liability will depend
on the laws of the country where the action is brought.

The rate and premium are based on a maximum limit of insurance that would
provide sufficient coverage for that carrier’s worst case scenario. Hence, an
amount will always have to be based not on the limited liability of Warsaw
Convention but on the carriers’ unlimited liability under Article 25 of the Warsaw
Convention (wilful misconduct).

What mechanism can be established to allow periodic adjustments to agreed
liability limits to account for inflation?

There are many mechanisms that can be used for this purpose, once the
Conference has set a base liability limit.  Among them are the following:

° periodic review and increases, if necessary, to reflect changes

° build in periodic increases, perhaps by a fixed amount of SDRs or a
percentage increase or based on external inflation index, such as the index
of inflation in G7 countries or OECD countries.

In Article 42, MARS proposes to increase the SDR 100,000 (about $150,000)
ligbility limit by SDR 12,500 (about $18,750) on the 5th and 10th years after
MARS enters into force, unless a specially convened diplomatic Conference sets
adifferent limit. (If MARS3 had entered into force soon after it was introduced
in 1975, and if the Conference had conducted 5-year reviews, the limit would
have escalated to over SDR 150,000 (about $225,000) by today).

How should 1995 liability limits be determined?

Carrier liability limits should be based on severa factors: the range and size of
compensatory awards for losses in air transportation of the State involved; the
ability of the carrier to insure against potential losses; the degree to which the
-carrier accepts liability without regard to fault; and the availability of a fund to
supplement the compensation available from the carrier.
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How are damages determined in U.S. courts?

Pecuniary losses are proved by examining factors such as the passenger’ s future
earning potential and other economic characteristics. Non-pecuniary or non-
economic losses are intended to replace positive non-pecuniary benefits that the
passenger would have provided to the family if he or she had lived (loss of
society).

Distinguish "strict" or “absolute” versus "unlimited" liability.

“Strict” or “absolute” liability modify the requirement of an injured party in atort
action to show that the injuring party was at fault or negligent in order to obtain
recovery. In the context of this Airline Liability Conference, the term “strict
liability” means that the party that caused the damages bears responsibility
without actual proof of its fault or negligence. (In some common-law
jurisdictions, this is known as “absolute” liability. In those jurisdictions, “strict
liability” may permit a defendant to prove that it was not at fault.)

“Unlimited liability,” on the other hand, goes to the quantum of damages an
injuring party may be expected to bear, once liability for the injury is established.
If lidbility is “unlimited,” it means that the carrier has assumed responsibility for
payment of al provable damages. Under Warsaw, this does not include punitive
damages.

What isthe liability regime under the Warsaw Convention?

The Warsaw Convention sets up a regime of “presumed ligbility, " i.e, the carrier
IS presumed to be liable unless it shows that it has not been negligent. In Article
17, it states simply that "[t]he carrier shah be liable for damage sustained in the
event of the death or [bodily injury] of a passenger”. However, Article 20
permits the carrier to show that it took “all necessary measures to avoid the
damage or that it was impossible . . . to take such measures.” MAP 3 would
remove this defense of non negligence for damages involving death or bodily
injury.

Would retention of defenses under Article 20(1), but limited only to
unforeseen and unpreventable terrorist attacks, be a recommendable course
of action as an element of an inter-carrier agreement?

Arguments in favor of retaining the defenses are:



Retaining the defense for accidents caused by attacks, hijacking and sabotage
would represent only a partial waiver. No barrier appears to exist to such a
partial waiver of the carriers defense under Article 20. The waivers included in
the Montreal Intercarrier Agreement ($75,000) and the Japanese Initiative (SDR
100,000) are complete.

Carriers (and their insurers) prefer to retain the Article 20 defense for severa
reasons. It avoids the airline liability for events beyond their control, and hence
the costs of ensuring those risks. Further, it provides a framework for seeking
contribution from other potentially responsible parties.

Arguments against retaining the defenses are:

It may be difficult for governments to accept retaining the Article 20(1)defense
in respect of any claim brought by or on behalf of an innocent passenger for any
amount below a figure that would reflect at least the MAR 3 limit, even in the
case of an unpreventable terrorist attack.

Moreover, the U.S. DOT stated in its order granting antitrust immunity that it
would expect any new agreement to provide that passengers ticketed in the US
and U.S. citizens and permanent residents will recover compensation on a strict
lighility basis. A consensus recommendation to retain the defense, not only for
the carrier but also for any supplementa plan administrator, would make DOT
approva much more difficult.

Finally, some would argue that airlines can prevent some attacks and that, where
attacks are preventable, airlines should bear some responsibility. Rutting aside
the merits of that argument, the realities are that many governments and other
groups agree with it and have imposed liability for failure to prevent attacks.

What are the possible jurisdictional approaches for an interim agreement?
| sa country-of-origin approach recommended?

There are many possible jurisdictional approaches for special contracts if it
appears likely that different countries or regions may require different specia
contracts. (i) place of issue, (ii) al citizens and permanent residents, (iii) place
of accident, (iv) place where action is brought, (v) to/through/from, (vi) place of
domicile or principal place of business of air carrier, (vii) State of corporate
headquarters of air carrier, (viii) Article 28 of the War saw Convention, (ix) air
carier flag, (x) domicile or permanent residence of passenger and (xi) country of
origin, All of these have advantages and disadvantages and some are highly
impractical.



If the objective is to ensure that all passengers are fully compensated,
jurisdictional approaches (ii) and (x) might be worthwhile to consider but they
present serious documentation problems for airlines who might have to have
different contracts of transportation for passengers of different nationalities.
Jurisdictional approaches (i) (place-of-issue) and (xi) (country-of-origin) would,
in most cases, address this objective since the place of issue, country of origin,
and the domicile or permanent residence of a passenger, are often the same place.
These approaches would also avoid conflicts among multiple jurisdictions
applying the to/through/from approach.

What jurisdictional approaches have countries used?
Countries have used three main jurisdictional approaches:

a. Flag-Based. Under this approach, all carriers of a certain national registry
agree to the same liability limit and grounds for liability. The Japanese
carriers have used this approach.

b. “To-from-through. " Under this approach, al services to, from or through
a country must accept liability on the same terms, whatever the
passenger’s or the airline's nationality. The United States used this
approach in the 1966 Montrea Intercarrier Agreement among carriers, as
did Italy in 1988. ECAC adopted this approach in its Recommendation
to carriers.

c. Countrv-of-origin. The grounds for and limits of liability are determined
by the country from which the international transportation originated or
where the ticket was issued. This approach is reflected in Article 35A of
the convention, as amended by the Guatemala City/Montreal Protocol No.
3 amendments.

May there be a framework agreement setting liability efe., but leaving the
limits to each country? On a place-of-issue or departure basis? On an all-
citizens basis? On a to/through/from basis?

Yes, however, any inter-carrier framework agreement could not reduce the rights
accorded to passengers, nor could it derogate from the obligations imposed on the
ar carriers, under the Warsaw Convention itself.

If the framework agreement is applied on a to/through/from basis, there could

arise overlaps in fora, asserted jurisdiction and rules. The reason is that all
internationa flights are to/from at least two different States. Furthermore, if a
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particular journey includes agreed stopping places in several States, the limits of
each of those States would also apply. The result could be a plethora of
jurisdictions and limits applicable to each passenger on a single flight. The
to/through/from formula worked well for the Montreal Intercarrier Agreement
while there were no other special contracts. This formula could be problematic
in the case of a global inter-carrier agreement to devise specia contracts
acceptable to more than one country.

What jurisdictional approach is suggested by the U.S.?

The DOT Order and the U.S.-developed Supplemental Compensation Plan
propose a country-of-origin approach.

Would a successive carrier be bound by the liability limits of a new inter-
carrier agreement (i.e., where thereis code sharing, interlining)?

Article 30(1) of the Warsaw Convention deems a successive carrier “to be one
of the contracting parties to the contract of transportation insofar as the contract
deals with that part of the transportation which is performed under its
supervison." Insofar as the Convention contemplates a single contract of
transportation, it suggests that successive carriers will be bound by that contract
according to itsterms. If it describes only a single limit of ligbility by special
contract, successive carriers may be subject to that limit.

Code sharing. Generally, in the code-sharing situation, the contract of carriage
is between the passenger and the carrier in whose code the transportation was
sold.  The liability of the carrier under whose actual supervision the
transportation is provided may be liable consistent with the terms of that contract.

‘ B. SUPPLEMENTAL COMPENSATION PLAN

Q:
A:

What is a Supplemental Compensation Plan?

A Supplemental Compensation Plan (SCP) provides a source of funds to
compensate a passenger or claimant for losses that exceed the individual airline's
liability limit or in the absence of such alimit, in excess of a certain level of air
carrier liability.  Under the U.S. -developed SCP, passenger contributions
collected by the airline would purchase coverage administered by a Contractor,
to be used to compensate economic and non-economic losses. A modified version
of the SCP, caled an Airline Alternative Compensation Plan (AACP) differs from

11



the SCP primarily in that it operates to provide a comprehensive settlement of the
carrier’s liability under the Warsaw Convention.  Thus, the carrier’s
responsibility for claims compensated by the AACP would be determined by
intercarrier agreement, independent from its existing or proposed limitation of
liability under Warsaw, the Montreal Intercarrier Agreement or any new specia
contract.

How does an SCP benefit passenger s absent MAP3?

An SCP would benefit passengers in that it would provide passengers with prompt
compensation and measures of damages greater than those that might otherwise
be unavailable unless they established wilful misconduct or the carrier waived its
limit of liability. Moreover, a plan provides a legitimate framework for
establishing a strict and unlimited compensation system without creating the
problems that might result if airlines were asked to bear such liability. Further,
passengers are guaranteed a payment from the plan even if the airline’s insurance
should fail (perhaps as a result of policy breaches or insolvency of insurers), if
the combined single limit of available insurance is insufficient to compensate
passengers fully or if the airline is insolvent.  In these circumstances, the
passenger contribution would be fully justified. Even if none of these situations
arise, clamants are better off since the SCP could save them the delay,
uncertainty, expenses and stress of obtaining ajudgment against an airline.

Why is a Supplemental Compensation Plan considered especially appropriate
for the United States?

If claimants can get their cases before U.S. courts, they may be able to recover
compensation far in excess of that available in most other jurisdictions. In
addition, the U.S. government is committed to ensuring that passengers on
international trips can get recoveries similar to those available on domestic trips,
which exceed dramatically the limits of liability applied to international trips. An
SCP may be necessary to ensure international and domestic compensation parity,
especialy given the size of clamsin U.S. courts.

Why does the U.S.-developed SCP cover U.S. citizens and per manent
residents regardless of where the ticket was issued?

Because the U.S. Department of Transportation has indicated that this is an
important requirement of any intercarrier agreement to establish a supplemental
compensation plan.
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Can the passenger and airline agree in advance to exclude the application of
Warsaw’'s Article 25, given the wording of Articles 23, 32 and 33?

Article 25 eliminates the Warsaw liability limit if the damage is caused by wilful
misconduct. Article 23 nullifies any provision seeking to relieve an airline from
ligbility that it otherwise assumes under the Convention. Article 32 has similar
effect, except that there is doubt whether it applies just to the applicable law and
jurisdiction provisions or to any provision purporting to infringe Convention
rules. The issue is somewhat academic in view of Article 23. Article 33 permits
an airline to make regulations governing its passengers, but only if not in conflict
with the Convention.

Although it is not entirely certain, a passenger and a carrier probably cannot
agree by way of the contract of carriage to exclude the applicability of Article 25.
Thus, a claimant probably must be permitted to assert a clam based on an
airline's wilful misconduct or intentional tort under Article 25.

However, Article 23 does not prevent an airline from taking a written release
from further liability in exchange for paying compensation to a passenger.

The original U.S.-developed SCP contemplates that a claimant may be given the
choice of either asserting an Article 25 claim or getting access to the SCP.  To
receive payment, the SCP would require claimants to (a) agree that the sums
being paid under the Plan constitute full and fair recovery for all damages sought;
and (b) release and discharge all potential parties known and unknown from
ligbility. An airline may use that release as a complete defense to any further
claims whether under the Convention or otherwise.

Once a claimant has collected compensation up to the no-fault liability limit
from the airlin€'s insurance company, when, if ever, would the claimant have
to choose between suing under the Warsaw Convention or seeking
compensation from the Contractor ? What if the family launches a War saw
suit prior to electing to go with the SCP? If it subsequently chooses the SCP,
what happens to the dollars spent on the suit thus far? Does the launching
of the suit immediately disqualify the family from opting for the SCP?

The U.S.-developed SCP will make remedies under Warsaw and under the SCP
mutually exclusive. To receive payments, the SCP would reguire claimants to (a)
agree that the sums being paid under the Plan constitute full and fair recovery for
al damages; and (b) release and discharge all potential parties known and
unknown from liability.
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If the SCP Contractor compensates a claimant and receives in return a receipt
releasing the airline and others from liability without reservation, the claimant
should not be able to pursue further claims against the airline or any party named
in the release. At some point the claimant will have to choose whether to accept
the airline/Contractor offer of settlement or to continue its Warsaw litigation. An
SCP should be able to make further pursuit of litigation unattractive by making
an offer comparable to that available at the end of the day in litigation, without
all the delay and cost of litigation.

The Conference may consider any additional protections it considers necessary
or desirable.

Since the passenger will have paid for the SCP, can a claimant subsequently
be denied access to it because he or she decided to assert an Article 25 claim?

Yes. Under these circumstances, the SCP may be characterized as a conditional
offer made to those passengers that purchased a ticket from whence the
contribution ismade.  The payment of the contribution would not mean
acceptance of the offer, but only the right to participate in the SCP in accordance
with applicable conditions, if and when a claim is made. One condition would
be the claimant’s waiver of any right to assert an Article 25 claim.

I's there any possibility that a claimant might be able to make a double
recovery under the SCP and on a wilful misconduct claim?

If the risk of double recovery were to arise, in some jurisdictions the courts
would reduce the damages to which the claimant is entitled under the Convention
by an amount equal to the compensation he or she has received under the SCP,

thus preventing a double recovery.

The U.S.-developed SCP would require a complainant to sign a waiver of any
further legal action against the individual airline or any other potential parties to
obtain payment under the SCP. If, however, for any reason this waiver is
adjudged ineffective, the plaintiff would most likely not be able to make a
recovery both under the SCP and on a wilful misconduct claim because any
damages paid under the SCP should be credited toward any further potential
damage award.

In U.S. practice, the collateral source rule prohibits a court from considering

benefits a plaintiff receives from third parties, however, the rule does not apply
when the source is the defendant or someone acting for the defendant. Barkanic
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v. CAAC, 923 F.2d 957 n.8, (2d Cir. 1990); Y ost v. American Overseas Marine
Corp., 798 F.Supp. 313 (E.D.Va. 1992).

Is a surcharge allowable? Is it a tax?

The U.S. Department of Justice has ruled that a passenger contribution under the
SCP would not be considered a tax since it is imposed by the carrier, abeit to
fulfill a government mandate.

What guidelines did the U.S. DOT give?
DOT’s order sets two guidelines:

1. For international trips ticketed in the United States, passengers should be
entitled to prompt and complete compensation on a strict liability basis
with no per passenger limits and with measures of damages consistent
with those available in cases arising in U.S. domestic air transportation.

2. The same parameters should apply to U.S. citizens and permanent
residents traveling internationally on tickets not issued in the United
States.

Does the DOT Order mandate that the intercarrier agreement include an
SCp?

The guidelines of DOT’ s order set forth the U.S. Government’ s expectation that
there be compensation on a strict liability basis with no per passenger limits and
with measures of damages consistent with those available in cases arising in U.S.
domestic air transportation. The SCP, or a modified version thereof, is the best,
if not the only, practical way to accomplish that objective.

Would the U.S.-developed SCP agreement replace the 1966 Montreal
Intercarrier Agreement?

We would expect the SCP, coupled with a new inter-carrier agreement with higher
liability limits, to replace that Agreement.
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Will it be necessary for each airline to amend its contract of carriage to
incor por ate its acceptance of the new SCP?

Yes.

Would the SCP be open to alterations every 2 years subject to DOT
approval?

The U.S.-developed SCP does not envision reopening every two years.
However, the coverage will be renegotiated periodically since it is subject to
renewal according to its terms. |t is expected that changes can and will be made
to the SCP pursuant to this process.

Discuss the rationale for collecting equal contributions from passengers who
may, in the event of an accident, be entitled to unequal recovery based on
factors such as life expectancy and income.

Clearly, the costs of providing the funds for the SCP will vary according to the
number of passengers transported.  Other factors will, of course, go into
computing the amount of capital necessary to fund the plan, and thus the amount
of contribution necessary. The assessment of an equal contribution is also ssimple
and easy to administer.

With respect to the requirement that the U.S.-developed SCP pay a lump-sum
distribution of the claim within a fixed period of time after fiig:

@) What if the claim is unsubstantiated and the SCP or carrier is not able
to determine the validity of the claim within the period?

A: The U.S.-developed SCP states that the 90-day period for making
an offer to settle does not run until the claimant has provided al
reasonable information requested by the Contractor or until
payment by the carrier to the claimant of an amount equal to its
liability limit under the Convention, or pursuant to a specia
contract under the Convention in cases arising in internationa air
transportation, whichever occurs later.
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(iil)

(i) Can aproper assessment be made within the allowed period?

A: Ninety days should be a reasonable time to evaluate a claim where
the only question is the quantum of damages. However, the
Conference may consider a different tune period.

|s the period long enough to permit identification of claimants entitled
to payment?

A: Under the draft Plan, airlines are to identify the potential claimants
to the Contractor. The 90-day period does not begin to run until
the claimant has provided all reasonable information requested by
the Contractor or until payment by the carrier to the claimant of
an amount equal to its liability limit under the Convention, or
pursuant to a specia contract under the Convention in cases arising
in international air transportation, whichever occurs later.

(iv)  What if the SCP or carrier isnot ableto identify the persons entitled
to payment within the period (for example, in case of a dispute among
potential heirs)?

A: The 90-day period does not begin to run until the claimant has
provided all reasonable information requested by the Contractor.

Would an escrow arrangement be established to hold funds pending
resolution of disputes among claimants?

The SCP does not address this issue, since it may be advisable to leave, to the
greatest extent possible, claims resolutions procedures to the carrier and the
contractor in individual cases. The Conference may propose any necessary
changes.

What if a previously unidentified claimant emergesto make a claim after a
lump sum payment has been made?

Under Article 29 of the Warsaw Convention, the right to damages is extinguished
if an action is not brought within two years. Moreover, under the Plan, each
claim is evauated on its merits. If aclaimant seeks damages in respect of a
passenger for which compensation has not aready been paid, the Contractor will
pay the clam. This could occur in the case of a spouse who did not originaly
file aclaim, but later seeks compensation for loss of society after a payment for
lost support was aready made to a different claimant such as a child. If,
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however, a later clamant, e.g., an unknown heir, seeks compensation for lost
support, the Contractor may be forced to request the earlier claimant to refund
a portion of the settlement or to seek third-party resolution of the proper
apportionment between the claimants.

How should payments for minor injuries be treated?

Since the SCP deals only with claims that exceed a carrier’s limit of liability (or
in the case of a carrier with unlimited liability, above a determined level), it
would probably not be called on to pay a claim for minor injuries.

Isthe new SCP enforceable before E.U. courts given the EC directive on
unfair termsin consumer contracts? Under the EC directive, it isunfair for
aservice-provider torestrict itsliability for death or injury of a consumer.

The EC Directive on Unfair Terms in Consumer Contract (93/13/EEC) sets out
rules imposing specific concepts of fairness and good faith on certain terms in
consumer contracts for implementation into the laws of member states by 31
December 1994. The SCP will be a contract between airlines and the Contractor.
As such, it cannot be regarded as a consumer contract, although it is conceivable
that the combined effect of its terms, passengers premium payments and a likely
connection with a regulatory mechanism could alter that position. If the SCPis
treated as a consumer contract, the Directive will apply to those of its terms that
have not been individualy negotiated. The enforceability of such terms against
a passenger (as a consumer) will be governed by an assessment of fairness unless
they (a) define the main subject matter of the contract, or (b) concern the
adequacy of price against the goods or services soled. In practice, this means
(provided they are written in plain intelligible language) that terms in the SCP
defining the Contractor’s obligations and determining the premium or amount
payable on aloss would be exempted from the application of the Directive.

What is an Airline Alternative Compensation Plan (AACP) Agreement?

An Airline Alternative Compensation Plan (AACP) Agreement would establish
an elective benefit to be offered to Warsaw claimants in settlement of Warsaw
clams. Acceptance of an AACP benefit would require the claimant to settle and
release all claims against the airline arising from the injury giving rise to the
Warsaw claims and to assign to the airline al claims against other persons (e.g.,
manufacturers) arising from such injury. A Warsaw claimant would be required
at afixed point in time -- e.g., 90 days after being offered an AACP benefit --
to decide whether to accept that benefit or to continue to assert Warsaw rights.
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A claimant asserting Warsaw rights would not benefit from the AACP. Like the
SCP, the AACP benefit to be offered would be structured by the airlines both as
to substance and procedure. It would need to be sufficiently attractive to gain the
voluntary acceptance of claimants.

How does AACP differ from the Supplemental Compensation Plan (SCP)
Agreement?

An AACP differs from the SCP because the AACP does not involve a special
contract under Article 22. It is more precisely an aternative to air carrier
liability under any special contract or under the Convention itself, as opposed to
a supplement to that liability. The AACP would require a claimant to choose
between litigating under Warsaw or seeking compensation under the AACP,
whereas the SCP does not force a claimant to choose until the carrier’s liability
is established and a settlement offer is made.

What are the advantages of the proposed AACP?

The advantages of the AACP are several. First, a clamant choosing to
participate in the AACP would release all Warsaw claims at the threshold,
including willful misconduct claims. Thus, unless the claimant were willing to
risk facing Warsaw defenses and a recovery at Article 22 levels (a rare case), the
claimant would accept the AACP benefit.

Second, for the same reason, it would alow the airlines to avoid the cost and
adverse publicity of court litigation over the conduct giving rise to injury and the
appropriate measure of compensation.

Third, it would permit the airlines properly to claim credit for moving creatively
to meet passenger needs rather than casting airlines as reluctantly accepting
specia contracts to preserve Warsaw.

Fourth, the carrier’s contribution to the total compensation available to claimants
electing the AACP would not be determined by its specia contract under Article
22. Carriers could agree to a uniform specia contract without regard to the level
of thelir responsibility for damages in the case of claims presented to the AACP.
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HI.

RELATED ISSUES

Q:

What topics are permitted for discussion under the EC negative clearance?

IATA reguested negative clearance to hold inter-carrier discussions to consider the
possibility of reaching intercarrier agreements on higher liability limits established
voluntarily by way of special contracts under Article 22 of the Convention. The
EC’s negative clearance of September 1, 1993, permits the airlines to discuss
liability limits for death of, or injury to, passengers. The Commission also stated
its understanding that: (1) participation in the discussions is voluntary; and (2)
the outcome of the discussions will not be binding on participants.

What topics are permitted for discussion under the DOT Order?

As a generd rule, the Order may be construed as extending antitrust immunity.

to discussions that are reasonably related to the preparation, negotiation and
implementation of a proposed agreement on passenger liability limits. The Order
provides that attendees of the Airline Liability Conference “must not discuss
rates, fares or capacity, except to the extent necessary to discuss ticket price
additions reflecting the cost of any passenger compensation plan. » Accordingly,
attendees should be particularly careful to avoid discussion of issues unrelated,
or only tangentially related, to such a proposed agreement. To insure compliance
with the conditions in the Department’s order, the following genera guidelines
should be observed.

. During the meeting, the parties should adhere strictly to the stated agenda.
Subjects not included on the agenda should not be discussed at the meeting
absent the advice of counsel.

° The parties should avoid discussions concerning rates, fares, costs,
capacities, market shares, marketing strategies, and customer
classifications.

How long does the DOT immunity exist?

Until July 6, 1995.
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What are “Bereaved Family Associations?”

Bereaved Family Associations are associations of families of victims of air
incidents. They provide support to the families, share technical advice on
pursuing claims and engage in political activity necessary or desirable to address
the many problems faced by such families.

The first Bereaved Family Association was formed because of the 1983 KAL 007
shootdown, and represents groups in 3 countries and familiesin 16 countries.

The second family group resulted from the 1985 Arrow Airlines crash in Gander,
Newfoundland, Canada

The third family association resulted from the 1988 Pan Am 103 (Lockerbie)
incident, and has affiliates in various countries.

Other family associations were formed in response to nationa or international air

incidents.

Why are Bereaved Family Associations formed?

Initially, the low liability limits and the slow process of addressing damages

claims led to the formation of Bereaved Family Associations in many countries.

Other reasons for their formation include:

L the families’ perception that international air carriers provide inadequate
regard for the practical, human, and political consequences of air incidents
(lack of support);

o the need for a support group for bereaved family members;

° promoting and advancing the air crash investigative process; and

° the desire to participate in supporting and creating rules, regulations, and
legidation to improve and update air liability, air safety, and the air
security System.

What influence do the Ber eaved Family Associations exer cise?

The family support groups and their leadership exercise considerable influence
nationally and internationally because many victims were businesspeople, high-
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ranking Government officials, politicians and other people of influence, who
attract media attention. .

Arethere areas of common interest between air carriersand Bereaved Family
Associations?

Some bereaved family associations have worked cooperatively with air carriers
in the United States on the issues of international air carrier liability.
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Substitute for the second question on page 11:

Q:

Would a successive carrier be bound by the liability limits of a new inter-carrier
agreement (ie., where there is code sharing or interlining)?

Article 30(1) of the Warsaw Convention deems a successive carrier “to be one of the
contracting parties to the contract of transportation insofar as the contract deals with that
part of the transportation which is performed under his supervision.” Under some
circumstances, Article [(3) of the Convention deems the contract of carriage to be a
single contract of transportation. If the contract is deemed to be a single one, the
Convention provides that each successive carrier will be bound by terms of that single
contract. If the first contract also includes a special contract under Article 22(1) of the
Convention, there is arisk that the specia contract will be carried over and apply to the
transportation performed by each successive carrier. Of course, if the parties to the
successive transportation specifically provide in the special contract that a special
limitation applies only to the carriage performed by the first carrier, it will not apply to a
successive carrier.

Code sharing. Generally, in the code-sharing situation, the contract of carriage is
between the passenger and the carrier in whose code the transportation was sold. The
carrier actually performing the transportation may be liable consistent with the terms of
that contract.
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EXPLANATI ON OF AGREEMENT TO
. ESTABLI SH UNI TED STATES SUPPLEMENTAL
COVPENSATI ON PLAN

The draft SCP will supplement the carriers’ liability under the Warsaw Convention,
determined under its special contract in the case of trips with a place of departure in the United
States. This draft SCP is designed to meet the guidelines established by the Department of
Trangportation in its Order 95-2-44 granting airlines discussion authority.

Article 1, titled “Carrier Obligations," establishes the method of collection to fund the
compensation plan.  Section 1.1 says that the issuing carrier must collect and pay the
contribution to the SCP. Article 1 also requires that moneys collected either shall be segregated
by the carrier from its own funds or shall be paid over to the Contractor within 30 days from

. the end of each calendar month.

Article 1 further requires each carrier to include in its tariff the Compensation Plan
Contribution and to revise those tariffs to reflect any change in the SCP. Each carrier must
maintain, for not less than 2 years, passenger records, or a copy of such records. Each carrier
must notify the Contractor of any claim for persona injury or death against the carrier and must
provide information to the Contractor concerning such claims. A carrier must also use its best
efforts to assist the Contractor in evaluating and addressing claims made under the Plan.

' Section 1.5 permits the Contractor to bring an action for breach of the carrier's
obligations in any court of competent jurisdiction. Section 1.6 appoints the ATA and IATA as
attorneys in fact for the purposes of administering the SCP.

Article 2, titled “ Contractor Obligations to Claimants,” sets forth the method by which
clamsareto be handled. Section 2.2 requires the Contractor to pay any provable damages to
the extent they exceed a carrier’s liability arising from death or bodily injury of a passenger

‘ caused by an accident on board aircraft or during embarking or disembarking. This obligation

' to pay would run to passengers departing from the United States in international air

transportation and to U.S. citizens and permanent residents, and is subject, infer alia, to the
conditions that:

° aggregate recovery cannot exceed a set per incident/per aircraft limit; and
] the Contractor’s liability is coextensive with, but in lieu of, the airlines’ liability.

Section 2.4 authorizes the Contractor to exercise its rights to recover damages attributable to the
culpability of third parties. The Contractor must offer to settle with claimant within 90 days.
Section 2.8 requires the Contractor to reimburse a claimant for medical services, emergency
family support, or funeral expenses. Any such claims are included in the total damages to the
claimant.




Article 3, titled “Claimant Rights and Obligations, " sets out how a claimant can obtain
compensation under the planin lieu of itsright to bring an action for compensation against the
carrier.  Section 3.2 requires claimant to file a proof of claim that includes all reasonable
information required by the Contractor. The claimant must also provide any reasonable
additional information the Contractor requests. Claimants must permit the Contractor to conduct
a reasonable inspection or examination of any covered person and injured person seeking
moneys. Sections 3.4 alows the claimant to bring an action if the Contractor fails to settle.
A claimant dissatisfied with the offer may, however, seek a neutral determination of the amount
of compensation payable under the Plan either through arbitration or in a U.S. court.

Section 3.5 requires the claimant, in order to obtain payment, to:
. release the Contractor from any further liability;
° agree that the sums being paid are fair and constitute full recovery;

o assign irrevocably to the Contractor all recoveries and rights to recover damages
from third parties, and

° release and discharge al potential parties known and unknown from liability.

Section 3.7 provides that no claimant shall have the right to contest the Contractor’s evaluation
of a clam made by any other claimant.

Article 4, titled “General Provisions,” provides that this agreement would not become
effective until it recelves DOT approval. This article also states that nothing contained under
the SCP is intended to create any liability on the part of an air carrier, a carrier’s agent or its
employees, or an agent of a passenger, covered person, claimant or representative thereof.

The Supplemental Compensation Plan could be modified to apply only where passengers
‘elect to seek recovery of al provable damages from the Plan instead of seeking recovery from
the carrier, including for amounts within the carrier’s limitation of liability.  (An Airline
Alternative Compensation Plan). The SCP differs from an AACP primarily in that the former
provides compensation in excess of the carrier’s limitation of liability and the latter establishes
atrue aternative to such liability. One of the principal benefits of the AACP approach is that
the amount of damages that the carrier itself would be responsible for in any settlement by the
Plan could be determined by intercarrier agreement without regard to its limit of liability under
the Convention or any special contract made pursuant to the Convention. Of course, to the
extent a carrier could be held liable under Article 25 of the Convention for damages in excess
of its limitation, both the SCP and the AACP operate in the same fashion in that they provide
an alternative to pursuing a claim against the carrier. Inthisregard, it isimportant that the
Plan, in its dealings with claimants, offer its alternative compensation on behalf of the airline

itself.
A draft of a SCP is attached.



Draft: June 12, 1995

AGREEMENT TO ESTABLISH A UNITED STATES
SUPPLEMENTAL COMPENSATION PLAN
PURSUANT TO ARTICLE 35A OF THE WARSAW CONVENTION AS AMENDED

WHEREAS, the Convention for the Unification of Certain Rules Relating to International
Transportation by Air done at Warsaw on October 12, 1929 (“the Convention”) establishes the
liability of carriers for damages sustained in case of death or bodily injury of a passenger in
international transportation or carriage by air; and

WHEREAS, the Government of the United States of America has requested that the
carriers establish a supplemental compensation plan as contemplated by Article 35A of the
Convention, as it would be amended by the Protocol done at Guatemala City (1971) to augment
the amounts recoverable from the carrier;

NOW, THEREFORE, the undersigned carriers have agreed to establish a Supplemental
Compensation Plan to supplement the compensation available under the Convention, which shah
be funded by passenger contributions and administered by a Contractor, as hereinafter provided:

Article 1

Carrier Obligations

1.1 Compensation Plan Contributions.

@@ Each carrier or its agent shah collect when it issues a ticket, or a written
authorization for free or reduced-rate transportation, for:

(2) international transportation as defined in Article 1(2) of the Convention; or
(2) foreign air transportation as defined in 49 U.S.C. section 40102(23);

where the place of departure for such transportation is in the United States, the amount
specified in Appendix B to this Agreement.

(b)  Each carrier shah act exclusively as agent of the contractor, and as a fiduciary of
the Plan, in collecting Compensation Plan Contributions, the proceeds of which shall be
held in trust by the carrier for payment to the Contractor. Each carrier shah promptly
either:




(1)  segregate al such Compensation Plan Contributions from its own funds
in a manner satisfactory to the Contractor, or

(2)  pay al such Compensation Plan Contributions over to the Contractor
immediately.

(¢)  Within thirty (30) days from the end of each calendar month each issuing carrier
shall pay to the Contractor the total of all Compensation Plan Contributions that were,
or should have been, collected in that month, as determined by the completed revenue
accounting transactions for each month recorded in the appropriate account on the books
of such carrier, minus any Compensation Plan Contributions included in refunds made
by the issuing carrier in those cases where the transportation was not performed. Interest
at the rate of interest established under section 6621(a)(2) of the Internal Revenue Code
as of the due date and compounded daily shall be added to all delinquent payments of
these monies to the Contractor for the period of delinquency; provided, however, that
the payment of any such interest shall not excuse any such delinquency.

12 Taiffs. Each carrier shal include in its tariffs filed with the U.S. Department of
Transportation the provisions of Appendix A to this Agreement, and the Compensation Plan
Contribution specified in Appendix B to this Agreement, and shall revise those tariffs as

necessary.

1.3  Retention of Passenger Records. Each carrier shall retain the document evidencing any
transportation referred to in Article 1(2) for at least two years after the date of the
commencement of such transportation.

1.4  Notice and Information to Contractor. Each carrier shall:

(@ promptly notify the Contractor of any claim for bodily injury or death filed against
the carrier that exceeds the amount of the carrier’s liability under the Convention or a

specia contract made under the Convention;

(b) supply such information requested by the contractor relating to such claim as would
be available to any party in litigation against the carrier; and

() useits best efforts to make its facilities, employees, insurers and agents available
to the Contractor to assist it in the evaluation and disposition of any claim under the
Plan. At the request of the carrier, the Contractor shall reimburse the carrier, its

insurers or agents for the reasonable costs of such assistance.

1.5  Jurisdiction. Each carrier agrees to submit to the jurisdiction of any court of competent
subject matter jurisdiction within the United States in any action brought by the Contractor for
breach of the carrier’s obligations under this Agreement. In any action brought by the contractor
based upon any delinquency of a carrier, an agent of the carrier responsible for collecting



) Compensation Plan Contributions that the Contractor has identified as delinquent shall be named
’ as the necessary party defendant.

1.6  Attomevsin Fact. Each carrier hereby constitutes and designates the Air Transport
Association of America ("ATA") and the International Air Transport Association ("IATA"),
their employees and agents as its attorneys in fact under this Agreement, for the following
PUrPOSES:

(@ filing this Agreement and any amendments or additions thereto with the U.S.
Secretary of Transportation for approval;

(b)  negotiating the level of the Compensation Plan Contribution;

©) negotiating with and selecting the Contractor according to the criteria and
procedures set forth in Appendix C; and

. d) monitoring the contractor’s performance of its obligations under this Agreement.

Article 2
Contractor Obligations to Claimants

. 21  Plan Administration. The Plan shah be administered by a Contractor, who shah be
selected and appointed according to the criteria and procedures agreed in Appendix C to this
Agreement.

2.2  Contractor Liabilitv. The Contractor shall be liable to a claimant for any provable
damages, to the extent those damages exceed a carrier’s limitation of liability under the
Convention or a specia contract made under the Convention, arising from death or bodily injury
of a passenger, including economic and noneconomic losses, of

. (1) any person carried in international transportation as defmed in Article 1(2) of the
Convention or foreign air transportation as defined in 49 U.S.C. section 40102(23) for
which a contribution was, or should have been, collected under paragraph 1.1 (a) of this
Agreement; or

(2) any citizen or permanent resident of the United States in foreign air transportation as
defined in 49 U.S.C. section 40102(23), international transportation as defined in Article
1(2) of the Convention, or other transportation by air between two or more foreign
countries

caused by an accident that took place on board the aircraft or in the course of any of the
operations of embarking or disembarking.
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The Contractor’s liability isin lieu of the liability of the carrier, and the contractor is not liable
for damages recovered from the carrier.

The Contractor’s obligation to pay is subject to the conditions, limitations, exclusions and other
provisions set forth in this Agreement; provided however, that the Contractor’s liability shall not
in any event exceed in the aggregate the per incident, per aircraft limitation specified in
Appendix B.

2.2 Liabilitv_Co-extensive with Air _Carrier’s.

(@) The Contractor shall not be liable for any payment under this Plan unless the claimant
can maintain a claim for damages against the carrier under Article 17, Paragraph 1 of
the Convention or, in the case of foreign air transportation or other transportation by air
between two or more foreign countries, could have maintained an action if the
transportation had been subject to the Convention.

(b) It shall be an express condition of the liability of the Contractor to the claimant
that the carrier has paid, been held liable to pay, or has agreed to pay damages to the
claimant equal to the applicable limit of its liability under the Convention, or any special
contract pursuant to the Convention in the case of international air transportation, except
in the case of the insolvency of the carrier.

2.3 Insolvency. The ligbility of the Contractor under this section shall not be affected by the
insolvency of the carrier, or by the carrier’ s failure to perform any of its obligations under this
Agreement.

2.4  Assignment. It shall be an express condition of the liability of the Contractor to the
claimant that the claimant shall assign to the Contractor any recovery or right of recovery for
damages from any other potentialy liable party, known or unknown, including the carrier to the
extent of its liability for claimsin excess of the liability described in paragraph 2.2(b) above.
The Contractor, insofar as permitted by law, shall have the right to recover back such damages
from any such other party to the extent of such other party’s culpability.

2.5 Lega Fees and Costs. The Contractor shall not be liable for lawyers fees and other
costs of alegal action incurred by a claimant hereunder, in excess of those normally recoverable
under the law governing the action, nor shall the Contractor be liable for punitive damages or
their equivalent.

2.6 Notice to Claimant, Upon receipt of a notice from a carrier of a claim for bodily injury
or death, the Contractor shall notify the claimant of his or her possible rights of recovery under
this Plan and shall request the information necessary to make a proof of claim. The notice shall
explain the provisions of this Plan and the procedures for filing a claim.



2.7  Offer of Settlement. If, after reviewing the information submitted by the carrier and the
claimant, the Contractor concludes that the claimant has established a valid claim for
compensation under this Plan, the Contractor shall make an offer of settlement to the claimant
within 90 days after receipt of the claimant’s proof of claim, or payment by the carrier to the
claimant of an amount equal to its liability limit under the Convention or pursuant to a specia
contract under the Convention in cases arising in international air transportation, whichever
occurs later.

2.8  Emergency Benefits. Whenever and to the extent the contractor is liable for damages
under this Agreement, the contractor shall reimburse promptly a claimant for reasonable and
documented charges for funeral expenses, emergency family support or medical services or
supplies incurred by or on behalf of a person described in paragraph 1.1 (a) of this Agreement
arising from the accident giving rise to the claim for damages, pending the disposition of the
clam. Any such reimbursement shall be included in the total damages for which the contractor
is liable under the Plan.

2.9 Choice of Law. Any action brought in the United States by a claimant against the
contractor under this Plan, and the assessment of covered damages sustained in the case of death
or bodily injury of a covered person, shall be governed by the same rules of law in actionsin
respect of death or bodily injury in any State of the United States that would be applicable in
any action that could be brought by the claimant in respect to the same subject matter. In no
event, however, shal the laws of any foreign jurisdiction be applied in any such action brought
by a U.S. citizen or permanent resident.

Article 3
Claimant Rights and Obligations
3.1 Claimant’s Right. The claimant shall have the right to receive from the Contractor the

compensation described in paragraphs 2.1 and 2.8, in lieu of its right to bring an action for such
compensation against the carrier.

3.2  Proof of Claim. To obtain compensation, the claimant must submit to the Contractor a
proof of claim that includes all reasonable information required by the Contractor, including any
additional reasonable information as the Contractor may request to verify the proof of claim.

3.3  Inspections. The claimant shall permit the Contractor to conduct such inspections and
examinations as the Contractor may reasonably require.



3.4  Failure to Offer to Settle. If the Contractor fails to settle a claim as provided in
paragraph 2.7, the claimant may bring an action based on the Contractor’s liability under this
Agreement in any court of competent subject matter jurisdiction within the United States.

3.5 Dispute asto Quantum. If the claimant is dissatisfied with the amount the Contractor
offers under paragraph 2.7, the claimant may seek a neutral determination of the amount of
compensation that should be paid either through arbitration or in any court of competent subject
matter jurisdiction within the United States.

35 Assignment of Claim. To obtain any payment from the Contractor in satisfaction of the
Contractor’s liability under this Plan (except with respect to interim payments of funeral
expenses, emergency family support or medical benefits under section 2.8), whether pursuant
to settlement or in satisfaction of a judgment of a court of competent jurisdiction, the claimant
shall execute a document satisfactory to the Contractor whereunder the claimant:

(@  shal release and discharge the Contractor from any further liability in full
satisfaction of all claims against the Contractor by such claimant;

(b)  shal agree that the sums being paid under the Plan constitute full and fair
recovery for all covered damages;

(c)  sndl agreethat, insofar as permitted by law, the Contractor shall be subrogated
to the extent of such payment, to al the claimant’ s rights of recovery against any other
party to the degree of such other party’s culpability;

(d)  shal irrevocably assign or otherwise preserve to the Contractor al recoveries and
rights to recover such covered damages from any third party, including the carrier for
claims in excess of liability described in paragraph 2.2(b) of this Agreement; and

(e)  shall otherwise release and discharge all potential parties known and unknown
from liability.

3.6  Relationship to Other Supplemental Compensation Svstems. In the case of a claim made
by or on behalf of a person in international transportation as defined in the Convention who did
not purchase, or receive an authorization for, such transportation in the United States, the
claimant, in addition to the requirements of section 3.6, shall irrevocably assign and preserve
to the Contractor all recoveries or rights to recover damages or other compensation.

3.7  No claimant shall have the right to contest the Contractor’s evaluation of any other
claimant’s claim.

‘



Article 4
Effective Date

4.1  Filing with DOT. This Agreement and each amendment or addition thereto shall be filed
with the Secretary for approval.

4.2 DOT Approval Necessary. This Agreement and each addition or amendment thereto
shall have no force and effect until and unless 1) it has been finally approved and granted
immunity from the operation of the antitrust laws under 49 U.S.C. sections 41308 and 41309
by the U.S. Secretary of Transportation or his designee and then only according to the terms of
the Agreement and any conditions of any order granting such approval, and 2) the Secretary
requires carriers holding authority under Subtitle VII of Title 49 of the United States Code to
be deemed to have agreed to the provisions of this Agreement.

4.3  Parties and Counterpart Documents. This Agreement shall be open to signature by any
carrier holding authority granted by the Secretary to engage in foreign air transportation. It may

be signed in any number of counterparts which collectively shall constitute one agreement. Each
such counterpart shall be deemed an original, and shall be deposited with either the ATA or the
IATA and with the Secretary. It shal not be necessary in making proof of this Agreement to
produce or account for more than one such counterpart.

4.4  Application, The obligation to collect contributions and to pay supplemental contributions
in accordance with this plan shall apply to transportation to be performed on or after the
effective date of this Agreement.

45  Withdrawal. Any carrier that ceases to be engaged in foreign air transportation as
defined in 49 U.S.C. section 40102, and whose authority to engage in such transportation has
expired or is otherwise terminated, may withdraw from this Agreement by written notice to the
Contractor, the Secretary, the ATA and the IATA. Withdrawal shall not affect the obligations
of any carrier under this Agreement for any accident that took place prior to, nor for any
obligations, duties or liabilities that arose prior to, its withdrawal from this Agreement, nor shall
withdrawal affect its obligations as agent for any other carrier party to this Agreement, or its
obligations under any regulations issued by the Secretary.

4.6  Governing Law and Interpretation. The validity of this Agreement and its provisions
shall be determined under the laws of Delaware, excluding Delaware’'s law of conflict of laws.
Any ambiguities arising under this Agreement shall be construed in favor of providing adequate
and timely compensation for death or bodily injury of passengers covered by this Agreement.

4.7  Governing Time. Subject to the provisions of the Convention, al dates specified in this
Agreement shall be based on Greenwich Mean Time.




4.8 Notices. All notices, demands of other communications required or permitted to be given
or sent hereunder shah be in writing and shah be deemed to be duly given or received if and
when hand delivered or sent by registered mail, return receipt requested, postage prepaid, or in
the event of an emergency, by telegraph, facsimile transmission, or cable.

49 No Change in Carrier's Liabilitv. Nothing contained in this Agreement shah be
construed to create any liability on the part of a carrier, ATA, IATA or their employees and
agents to any passenger, covered person, claimant or any representative thereof.

4.10 Headings. The headings of the Sections contained in this Agreement are inserted for
convenience only and shall not be interpreted to have any meaning inconsistent with the text of
this Agreement.

4.9  Entire Agreement. This Agreement, including any appendices, contains the entire
understanding among the parties hereto in respect of the subject matter contained herein and may
be amended only by a duly executed written instrument or instruments.

INWITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their corporate officers.

Carrier:

By: Date:

Title;
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GLOSSARY

Antitrust Immunity: Immunity from private or government suit brought under the U.S. laws
designed to protect competition.

Article 20 Defense:  Also called the “ defense of non-negligence. " In alawsuit brought under
the Warsaw Convention, an airline can avoid liability if it shows that it has “taken all necessary
measures to avoid the damage or that it was impossible for [it] to take such measures.” MAP3
would remove this defense for death or personal injury of a passenger. Similarly, the Montreal
Intercarrier Agreement waives this defense.

Contract of Carriage: The legal relationship between a passenger or shipper and an airline,

normally evidenced by a ticket. Under the Warsaw Convention, aticket for international

transportation must have a place and date of issue, the place of departure and destination, the

‘ agreed stopping places, the name and address of the carrier and a statement that the
: transportation is subject to the liability rules of the Convention.

Discussion Authoritv: Permission from the U.S. government to discuss matters of mutual
concern in the public interest, even though the discussions might have otherwise led to the
inference of agreements in violation of the U.S. antitrust laws.

DOT Approval: Approva of an intercarrier agreement and a grant of antitrust immunity by
. the U.S. Department of Transportation.

Economic Authoritv: Authority to engage in air transportation from an economic regulatory
agency usually involving an examination of economic qualifications. This does not refer to a
technical or operating safety license.

Economic Injury: See Pecuniary Loss.

. European Proposals:

(1) BGAECAC proposal under which Member States should encourage air
carriers operating to, from or viathe territory of ECAC Member States to participate in
a European intercarrier agreement setting up a new special contract. The special contract
should contain liability limits of at least SDR 250,000 (about US $380,000), the speedy
settlement of claims, up-front payments to claimants, and ways to safeguard the limits
against inflationary erosion.

(2) European Union. A proposal of the Commission of the European Union to require
carriers serving a point in the Union to adopt liability limits of at least ECU 600,000
(about US $750,000).

Fault-based Liability: Liability for damage based on proof of negligence, a deliberate act, or
an intentional disregard for the consequences.




Guatemala Citv Protocol: A 1971 proposed amendment to the Warsaw Convention. It

proposed major changes to the Convention’s passenger liability regime, which have been
incorporated into Montreal Protocol No. 3. Not in force.

Japanese [nitiative:  In 1992, Japanese-flag airlines established a new specia contract under
Article 22 of the Convention. In effect, Japanese carriers have accepted unlimited liability, but
recovery above SDR 100,000 (about US $150,000) is subject to the defense of non-negligence
under Article 20 of the Convention.

Montreal Additional Protocol No. 3: Often caled MAP3. Montrea Protocol No. 3 would
amend the Warsaw Convention to eliminate the carrier’s defense of non-negligence under Article
20(1) and set the new passenger liability limit of SDR 100,000 (about US $150,000). The new
limit would be “unbreakable, " i.e., a claimant cannot get any more money from the airline,
regardless of the claimant’s provable damages or the degree of airlines' fault. This new limit
could be increased periodically. Further MAR3 would amend Article 22 of the Convention by
deleting the sentence that specifically permits a special contract with the passenger to establish
a higher limit. A new Article 35A would be added to allow each party to the Convention to set
up within its territory a system to supplement the compensation payable to claimants. Among
other changes, the Protocol would also allow a claimant to sue in the country of the passenger’s
domicile or permanent residence, provided the carrier has “an establishment” there (such as a

general sales agent). MARS is not in force.

Montreal Intercarrier Agreement: A 1966 agreement among al airlines operating to, from
or through an agreed stopping place in the United States under which the airlines agree to a

passenger liability limit of US $75,000 and to waive the defense of non-negligence permitted by
Article 20(1). In essence, airlines serving the U.S. agreed to establish special contracts with
passengers, as authorized by Article 22 of the Warsaw Convention.

Non-economic Injury: See Non-pecuniary Loss.

Non-pecuniary | 0ss: In U.S. practice, non-pecuniary losses in wrongful death or survival
actions can include mainly loss of society, menta injury, grief or anguish and pre-death

conscious pain and suffering.
Pecuniary Loss: In U.S. practice, pecuniary loss can include severa elements:

(1) loss of support;

(2) loss of services;

(3) loss of inheritance;

(4) loss of parental care, nurture, guidance training or advice; and
(5) medical, funeral and burial expenses.

A U.S. court may also award prejudgment interest as a pecuniary 10sS.




Punitive Damages: An award of damages set so as to deter and punish undesirable conduct,
rather than to compensate for actual loss. U.S. courts have ruled that plaintiffs may not recover
punitive damages from an air carrier in a U.S. wrongful death action governed by the Warsaw
Convention, even if the carrier’s conduct amounts to wilful misconduct.

Right of Recourse: The right of a party liable for damages to recover part or all of that loss
from a third party. Airlines obliged to pay damages following an event occurring on board
arrcraft sometimes have a right of recourse against a third party such as the air traffic control
service or the aircraft manufacturer.

SDR: Abbreviation for Specia Drawing Rights, which are rates of currency exchange set by
the International Monetary Fund and are based on exchange rates for the U.S., German, British,
French and Japanese currencies. On June 1, 1995, one SDR was equal to US $1.5477.

Special Contract: An agreement between the carrier and the passenger permitted by Article
22(1) of the Warsaw Convention as part of the contract of carriage establishing a limit of
liability higher than that set by the Warsaw Convention.

Strict Liability: In U.S. practice, liability. without regard to fault. In some common-law
countries, there may be an opportunity for the defendant to show that it was not at faullt.

Supplemental Compensation Plan (SCP): A plan that would supplement the compensation
available from the airline.  An SCP originally developed in the United States to accompany
ratification of MAPS3, under Article 35A thereof, would compensate a passenger for all provable
economic and noneconomic damages above the airline’s limit of liability. A modified version
of the SCP, called an Airline Alternative Compensation Plan (AACP) differs from the SCP
primarily in that it operates to provide a comprehensive settlement of the carrier’s liability under
the Warsaw Convention. Thus, the carrier’s responsibility for claims compensated by the AACP
would be determined by intercarrier agreement, independent from its existing or proposed
limitation of liability under Warsaw, the Montreal Intercarrier Agreement or any new special
contract.

- Surcharge: A charge on passengers in addition to the base fare that addresses a specific increase
in cost of the services provided by a carrier.

The Hague Protocol: Amendments to the Warsaw Convention proposed in 1955 that entered
into force in 1963 that, inter alia, doubled the passenger liability limit. A majority of States,
not including the United States, are party to this Protocol.

Acldsicument evidencing the contract for air transportation.

Unlimited Liabilitv: Liability for all provable damages. In the context of this Conference,
unlimited liability shall refer only to compensatory damages, both economic and non-economic,
and shall not include punitive damages.



Up-front Pavment: A partial payment made before claims are finally decided. ‘

Warsaw Convention: A treaty signed at Warsaw in 1929 that sets uniform rules governing the
relationship between air carriers and users (both passengers and shippers) of internationa air
transportation, including rules governing liability for persona injury or death to passengers. The
treaty makes transportation documents, such as passenger tickets, baggage checks, and air
wayhills, uniform. It also sets a passenger liability limit of about $10,000, and permits a
carrier to avoid liability if it shows that it has “taken all necessary measures to avoid the damage
or that it was impossible for [it] to take such measures. "

Wilful Misconduct: In general, an unreasonable action taken intentionally and in disregard of
a known or obvious risk that is highly likely to result in harm. Under Article 25 of the Warsaw
Convention, a carrier may not avail itself of the liability limits if the damage is caused by wilful
misconduct.

Written Authorization: Usually refers to the document that permits free or reduced-rate '
transportation.
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. AIRLINE LIABILITY CONFERENCE

Preliminary statement by
European Regional Airlines Association
Background

The European Regional Airlines Association represents the interests of more than 50 regional air carriers
operating in an area approximately 50% larger than the USA.

In 1994, their 650+ aircraft fleet carried more than 44m passengers, the majority of which were business
travellers. Around 30 % of these passengers travelled for interline transfer purposes.

Egﬁerasi rline membership comprises fully independent airlines as well as the daughter companies of major
ERA Views
The following notes summarise ERA’s initial views. ERA
accepts
the fundamental need to adjust the current Warsaw passenger liability limits
. that these limits are inadequate in many areas throughout the world

that a number of ERA airlines are aready required under their nationa legislation to provide a higher
level of protection

agrees
the need for generally expedited compensation payments

supports
a speedy initial “hardship’ payment without prejudice to any full and final payment

the need for information r_e%arding ligbility limits to be provided to passengers in a far clearer and
more digestible way than hitherto

recognises
the major differences which exist worldwide with respect to socia and economic conditions

the seemingly impossible objective of establishing a single universally applicable compensation limit
which would satisfy all interested parties

contends

. that no new limit could ever remove the risk of individual parties seeking even higher compensation
through individual litigation




higher limits could, in practice, act as a higher minimum threshold target for litigants

recent awards from such litigation have exceeded, by many dimensions, the largest limits proposed by
even the most vigorous governments and/or international bodies

IS concerned
that smaller carriers are likely to be more serioudy economically affected than larger carriers
such carriers have generally poorer access to insurance markets and favourable rates

a recent study has indicated that insurance rates for these carriers in Europe has forecast that insurance
rates could rise by more than 30%

advocates
avoluntary system to be implemented by airlines

within such a system, the liability limit should be increased, but to a moderate level eg the ECAC
proposed limit

that individual carriers should be free to exceed such limits if they so wish.

19JUNO95
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POSSIBLE ELEMENTS OF AN INTERCARRIER AGREEMENT
(Submitted by Air Mauritius)

Based on the discussions of the Conference so far, and taking into account views of carriers
expressed at the Legal Advisory Group Working Group and the LAG recommendations, there
seems to be an emerging consensus that

« the concept of an intercarrier agreement through voluntarily raising liability limits is
generaly considered acceptable;

e adjustment of the limits internationally agreed in the 1975 Montreal Additiona Protocol
No. 3 by the applicable inflation factor since 1975 (updated MAP 3) would congtitute a
reasonable updated figure; and

o governments should assume their responsibility to diligently modemise the Warsaw System
through 1CAO.

However, any intercarrier agreement to be developed on this basis should also address the
following factors:

o in order to be acceptable to governments, the provision of an up-front payment facility;

o asaquidpro quo for voluntary increase of limits, the question of defenses under Article 20;

» the need for any “third-tier” beyond a new limit which must be entirely optional;

« the need to retain Article 21 throughout;

« the need to provide for financia assistance to developing countries airlines in meeting any
additional insurance premiums resulting from the additional riskg/limits.

An intercarrier agreement by the Conference developed on this basis could have the following
elements:

. first tier: Current Warsaw/Hague limits but on the basis of strict liability.
This amount could therefore become the minimum “up-front
payment” for claims in excess of the first tier.

. second tier: The updated MAP 3 limit, periodicaly inflation-adjusted on the
basis of presumed-fault liability (defenses under Article 20
Warsaw/Hague being retained). Uncontested part of claim could
aso be paid up-front, and that payment would necessarily include
the pay-under of the first tier.

. third tier: Full (but not double) compensation of proven compensatory
damages on the basis of presumed-fault liability could be
secured through an optional, non discriminatory comprehensive
industry-wide insurance mechanism, incorporating passenger
surcharges. This mechanism should ensure that a passenger who
would only be claiming under the first or second tiers would not
be subsidising the passenger claiming under the third tier.
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Federation of Air Transport FATUREC

User Representatives in the ST
European Community

Faturec Position Statement on Airline Liability

Introduction

For several years various ICAO Member States have made considerable effort to expedite
the entry into force of Montreal Protocols 3 and 4 to the Warsaw Convention. Adherence
to these Protocols would mean a.o. updating of the liability limits. Although the number
of ratifications grew, the final goal has so far not been achieved.

It is generally felt that ratification by the Government of the United States, being a major
aviation country, would set an important incentive for other countries to follow suit.
Since thisis not likely to happen in the near future consumer organisations note with
appreciation the fact that anti trust immunity was granted by the US Department of
Transport to IATA in order to accomplish an inter carrier agreement with regard to
ligbility limitation.

Although consumer organisations were not formally invited to attend the Conference,
FATUREC considered it appropriate to present its views informally, passenger interest
supposedly being one of the airlines’ major concerns.

Position

The consumer organisations believe that the global nature of air transport requires a
liahility system that is universally applied. Different regional or national systems would
lead to less transparency and more lengthy legal procedures.

This Conference offers the best, and perhaps even the last opportunity to accomplish what
apparently could not be accomplished by States: to keep intact a universaly applied
liahility system and update the liability limits.

The aviation industry has never been in a better position to set the tone for possible future
intergovernmental arrangements.

Under these circumstances consumer organisations consider it most important that
agreement is reached before the end of the Conference.



support

The liability limit mentioned in ECAC Recommendation 16/1 is 250,000 SDR. Thisis
still relatively low, given the fact that in some major aviation countries unlimited liability
isconsidered or even introduced.

However, taking into account the importance of a universal system, and given the unique
opportunity this Conference offers, the consumer organisations will support IATA in any
agreement reached regarding the liability limit, at a minimum of 250,000 SDR, provided
that the liability limit will be applied by all member airlineson al of their flights.

If necessary it can be left to individual airlinesto add up to this minimum, eg. in order to
comply with national or regional regulations.
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Airline Liability Conference
Washington, 19-27 June 1995

Recommendations of the IATA Legal Advisory Group

After careful deliberation, taking into account the statements made at yesterday’ s opening
session and the dialogue carried on yesterday afternoon, the IATA Lega Advisory Group
recommends that the Conference agree to focus its continuing efforts on aliability
approach including a level of individua airline responsibility of not less than
250,000 SDR, to be appropriately adjusted over time to maintain value.

The reasons for this recommendation are several.

First, the Legal Advisory Group is persuaded of the critical importance of avoiding a
breakdown of the Warsaw System. A breakdown, arising from government perceptions
that airlines are unwilling to take the actions necessary to adjust that system to provide
fair compensation to passengers, would result in severely increased liability risks,
including the possibility of punitive damage awards; severely increased litigation costs; a
consequent escalation of insurance rates; and, a potentially significant limitation on the
ability of smaller carriers to serve devel oped markets where government-imposed liability
and insurance regimes may prove prohibitively expensive.

Second, the Legal Advisory Group is persuaded that any airline responsibility limit less
than 250,000 SDRs would be viewed by governments as a basic retreat from the
responsibilities airlines were prepared to assume under MAP-3, the Montreal Agreement
and even the Warsaw and Hague Conventions. The inflation-adjusted figures reviewed
yesterday are dramatic evidence that the passage of time and the effects of inflation have
made the current limits offered by our relatively mature industry lower in real terms than
the historic limits offered by a then infant industry. Governments will be hard pressed to
avoid the political pressure for drastic change in this situation.

Third, the Legal Advisory Group believes that an adjustment mechanism is required to
keep faith with customers and governments and to avoid the unhappy consequences and
insurance disruptions of the type of step increase we must now consider.

Fourth, the Legal Advisory Group recognizes a distinction between the limits of
responsibility airlines may offer and the level of damages to be awarded to or on behalf of
an individual passenger. The measurement of compensation is an issue to be determined
according to the law and social policy of individual states, and the adjustment of
responsibility limits should not be taken as a reflection on the adequacy or inadequacy of
current compensation measurements.  Indeed, as was pointed out in certain insurance
underwriter comments brought forward yesterday, in states where the recommended



-2-

responsibility limit would be sufficiently above the current award level to be effectively
unlimited, it is possible that the increase will remove the limit as a perceived target and
help stabilize the compensation system.

Fifth, the Legal Advisory Group is aware that the recommended responsibility level,
while perhaps imposing a significant cost increase on some carriers, still may not be
enough to satisfy all concerned governments. The Group believes that, using the U.S. as
a first working model, the Conference should develop an industry-wide, industry-
operated mechanism which permits such requirements to be satisfied through uniform
tariff surcharges and without competitive disadvantage to smaller carriers.

The Legal Advisory Group thus urges the Conference to accept its recommendation as a
working premise and to proceed to consideration of the appropriate defenses to liability
and the establishment of the industry-wide supplemental mechanisms necessary to meet
particular government requirements on a basis that is workable and equitable for al
members of the Conference.

20 June 1995
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Airline Liability Conference
Washington, 19-27 June 1995

Recommendations of the IATA Legal Advisory Group

SDRs 250,000
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EUROPEAN
COMMISSION

I should first like to thank IATA for organising this Conference. I need not remind you
that this represents the first initiative at giobal level to increase the limits for
compensation paid to victims of air accidents, since the [CAO convened the Montreal
Conference in 1975. I find it very encouraging that this initiative is taken at airline level
on a voluntary basis.

The key objective of this Conference - as with the various unilateral plans presented by
individual countries during the intervening 20 years - is to achieve a satisfactory increase
in current liability limits, while preserving the legal system constituted by the Warsaw
Convention. Limits on liability of carriers represent only one element of the international
system Of rules substantively governing international air transport Of passengers.
However, this one element bas called the entire Warsaw system into question because
Of the anachronistic and intolerably low levels of compensation which it provides.

The Warsaw system iS certainly of enormous significance for tk carriers but also, we
should not forget, of equal importance for passengers. Therefore, it should be preserved.

Upholding the interest of consumers iS one of the central preoccupations Of the
Commission of the EU and that is why we have responded enthusiasticaily to IATA’s
invitation to attend this Conference. It goes without saying that the Commission will
carefully follow the discussions that will take place this week. At the sametime, it must
be stressed that the Community will not be party to a solution which does not give
sufficient weight to the concerns of consumers.

The Commission has for some time sought to ensure that changes should be introduced

to the current liability limits. In 1992, a consultation paper wasissued entitled Passenger
Liability in Aircraft Accidents: Warsaw Convention and Internal Market Requirements.

In line with the position outlined in this document, the Commission granted IATA an
exemption for discussions on liability. Since then, the Commission has actively
participated in ECAC'’s activities in this field. In June 1994 ECAC adopted a- -
Recommendation urging airlines to enter into an inter-carrier agreement which would
increase the compensation limits to at least 250,000 Special Drawing Rights. The
Commission is of the opinion that limits should be applied which, on the one hand, ' -
reflect the normal settlements in other modes of transport and, on the other hand, take
account of the most recent aviation settlementsin Europe where air carriers have waived
the present limits. We would consider that a liability limit which provided for SDR
500,000. and which incorporated an appropriate revision mechanism to update the limit



in line with the rate of inflation, would correspond reasonably welil to contemporary
requirements and circumstances. Obviously, the Commumity could weicome other
soluﬁomtbatwmudincrmtheﬁmis.pmememeSymandshnpﬁfythe
current situation. Therefore, it would also be possible to accept a solution involving a
two tier system such as: -

- The first tier would consist of strict liability up to at least SDR 250,000,

- The second tier would concern compensation beyond the first tier up to

SDR 500,000 with possibility of defense.
Bo&sohﬁom,lbdicvewmhgmmbeneﬁﬁmpucdmthepm

simaﬁonandappmvalundzourcompeﬁﬁonmlacmmbegxmd.mmmbeadded

that the Japanese scheme also has a lot going for.it.

I should like to stress again that the Commission is prepared to be flexible and is keen
to contribute to a successful conclusion of this conference which serves the interest of
mmmmm.m.lmmmmmcmmmmm
andlhopematmcdiscussmmisweekwmbe&uitfulandposiﬁve.

'@
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AFRICAN AIRLINES ASSOCIATION

+ Association des Compagnles Aériennes Africaines

oA : NBOXAXE P. 0. Box 20118
mEe : 502513. 5602448, 502449. 502418 NAROB1
Fax : 502504 Kentya

SUBMISSION OF THE AFRICAN AIRLINES ASSOCIATION
on

The Warsaw Svstem of Airline Liability

Lol

ke

¥ 1. ® The African Airlines Association (AFRAA) welcomes and supports the
e ,initiatives of IATA in convening this conference which we believe is timely. We are
hopeful that the conference will be successful in achieving an acceptable compromise
A as #basis for regulaing arline liability, without destroying the globa uniformity that
. 4 1 the Warsaw framework offers.

¥ * The African Airlines Association is increasingly concerned over not only the
e inadequacies of the liability limit which should be adapted to reflect changing
condltlons but aso with its fragmentation.

Kg e

ﬂ3 As regards the latter, AFRAA’s concern has been has been emphasized by

Yrecent tendencies of unilateral actions to increase the passenger limit.  Such

S tendencies, in the opinion of AFRAA, will further destabilize the Warsaw System,

oF thergby diminishing its usefulness.

53

ZC 4. ® AFRAA is equaly concerned over the lack of progress in efforts that seek to

o7 Update the current system of a worldwide arline liability regime and in the entry into
force of the Montreal Protocol 3. Our Association has been advocating the

P2 ratification of Montreal Protocol 3.

”

U‘A’S. AFRAA aso appreciates the difficulties of arriving at a level of compensation

Y that®would be satisfactory to &l countries. It believes that it is still doubtful whether

aset Would be possible to reach, in the short term, agreement on an internationally
acceptable level of compensation that would be considered adequate on a worldwide

{f bas®®. Accordingly any international agreement must necessarily be a trade-off

wirbetween the interests of the various parties.



* the interest of consumers for reasonable and fair
compensation to be paid promptly to clamants;

the interest of state in ensuring equitable protection of their
citizens,

the interest of the airlines to contain their liability exposure
and insurance premium at reasonable levels with
consequential benefits to the consumer;

the interest of minimizing costly and protracted litigation;

the collective interest of dl to ensure uniform procedures
that reduce legal conflicts and smplify clam settlements.

6. Despite these difficulties and divergences in the compensatory standards of
countries, sustained efforts should, in the opinion of AFRAA, be made to find solution
which would increase the passenger limit, without destroying the globa uniformity
that the Warsaw System offers. In this context, AFRAA supports the concept of an
inter-carrier agreement as a means of increasing the amount of compensation and that
would have a wider geographica coverage.

6.1. Asregards the limit under the new inter-carrier agreement,
it would be established at alevel that would provide fair
and equitable compensation to the majority of the
travelling public, with the stipulation that the limit would
be upgraded regularly.

6.2. This base level would be accompanied by a second tier of
protection which would be offered in the form of
supplemental compensation on an optiona basis which will
be accepted and rejected by the passenger.

6.3. As regards other elements of the new inter-carrier
agreement, AFRAA would favour certain collateral
improvements that would result in speedy settlement and
periodic upgrading of the limits within a specified period
of time or as soon as SDR-based consumer index increase
beyond a given percentage.

6.4. All the other main components of the internationa liability
system based on the Warsaw Convention would be
retained.

gk KAk kKK
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Airline Liability Conference
Washington, 19-27 June 1995

Statement by LOT - Polish Airlineson
Proposed In tercarrier Agreement

Having in mind

That there is a need to update the existing air carrier liability regime based, wherever
possible, on worldwide uniform rules;

That the most urgent solution is needed for updating air carrier compensation limits for
damages in cases of passenger death or injury;

That the key problem isto ensure full compensation for such damage while taking
account of the position of the maority of governments which consider maintaining
monetary limitation of air carrier liability essential and are unlikely to accept either
abolition or increase of existing limits up to the level sought by the richest countries and
groups of passengers,

That reconciliation of these objectives seems to be a prerequisite to a worldwide
acceptance of any relevant system,;

That worldwide acceptance of existing intergovernmental agreements or of any new ones
dealing with these problems may need considerable time;

That, in the meantime, any improvements in the existing regime must respect that
provisions of the Warsaw System in force, as well as those supposed to enter into force
after obtaining a sufficient number of ratifications,

That any provisiona arrangements must be flexible enough to offer optional solutions
wherever a uniform solution cannot immediately be adopted;

That any such arrangements must also be simple enough so as to be easily understandable
by the public;

That, in order to improve the present situation to the benefit of the public, air carriers may
wish to offer atemporary solution by means of an intercarrier agreement;



It is proposed

That the Conference consider the idea of working out a voluntary intercarrier agreement
which, after obtaining necessary governmenta approvals, would be incorporated in the
air carrier conditions of carriage, and which might include the following provisions:

L The carrier shall pay compensation to the passenger, or those entitled to
compensation, for death or injury occurred during the carriage by air -- in
accordance with the gpplicable law.

2. The carrier shall pay compensation up to the limit of XXX per passenger,
irrespective of any lower limits that may be fixed under the applicable law. When
the limit fixed under the applicable law increases so as to exceed the above-
mentioned amount, the latter will be increased accordingly.

3. If there is a supplemental compensation system applicable, the provisions of this
intercarrrier agreement shall remain binding upon carriers as far astheir liability is
concerned without affecting their obligations under such a system.  (That
provision may need revision after the discussion on the SCP issue).

4, In the absence of an applicable supplemental compensation system, the carrier
shall assist passengers, at their request and at their own cost, and without
incurring any liability therefore, to obtain individual insurance as may be
available to ensure coverage of amounts exceeding the carrier liability limit.
Otherwise carriers may offer “specia contracts’ for increased (yet insurable)
liability limits against payment of an appropriate fee.

5. Persons entitled to compensation from the carrier shall receive the uncontested
part of the claim without delay and at any rate not later than XXX months of the
claim being made.

6. Persons entitled to compensation from the carrier shall receive alump sum
without delay and not later than XXX days after their identification. The lump
sum shall be XXX % of the liability limit referred to under paragraph 2. The
lump sum may be offset against any subsequent sum to be paid in respect of
carrier liability, but not remunerable.
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. IATA AIRLINE LIABILITY CONFERENCE
19-27 June 1995

Opening Statement on behalf of the
International Air Carrier Association
Peter Kaukars, Member IACA Board of Directors

Mr. Chairman, Ladies and Gentlemen,

The International Air Carrier Association, IACA, welcomes the opportunity to briefly
outline its position concerning the review of the Warsaw System.

IACA is the association representing carriers specializing in leisure-oriented traffic,
primarily in charter mode. IACA has been actively involved in the discussions on ECAC-
level and regards the compromise position expressed in the ECAC proposal as an
economically and legally practical proposal for an interim solution which takes due regard
of the widely accepted necessity of short-term adjustment of certain Warsaw elements

' while preserving the general principles of the Warsaw system as a whole.

IACA believes that the ECAC proposal properly balances the closely interrelated
targets to raise liability limits to a widely acceptable level, to retain the Warsaw liability
regime, to permit quick settlement of certain uncontested parts of claims in case of death
or bodily injury of passengers and - of definite interest for IACA members -- to avoid the
difficulties of any supplemental scheme.

IACA would like to call the attention of the conference to the fact that for air
transportation in the charter mode, the air fare is part of a tour package price paid by the
passenger to a tour operator, not to the carrier. Tour operators, however, have no
obligation to abide by carrier agreements because their liability is not regulated by Warsaw
conditions. Therefore, IACA members are concerned that -- apart from and beyond
historic reasons for the failure of previous supplemental schemes -- practical control of
collecting additional premiums cannot be achieved in the case of tour packages. The
carrier would have to absorb additional costs without compensation in the"f:harter price.



Charter traffic - particularly in Europe — is typically conducted between countries
of origin and countries of destination. The flow of traffic goes from the colder Northern
regions to Mediterranean points. Tour operators are mostly situated in the countries of
origin, they conclude charter contracts for aircraft or seat allotments with air carriers from
both countries, origin and destination. It is therefore highly important for IACA members
that air traffic to and from any geographical area must be subject to the same liability
regulations in order to avoid competitive disadvantages.

Finally, IACA would like to underscore the necessity to also take into consideration
the economic effects on air carriers resulting from premium increases to be expected.
There will certainly be widely different effects on small carriers, on the one hand, and large
carriers, on the other. Any solution adopted by this conference should keep in mind that
the global acceptability of any agreement also rests on possible competitive distortions
being kept at an acceptable level.

In any case, IACA believes that the target of this conference can only be an interim

solution. Neither the aviation industry nor the governments will be relieved of continued
efforts to come to a final revision of the international liability regime in aviation.

-00o0 -
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Statement of Air Transport Association of America
@ Airline Liability Conference

Washington, D.C.

June 19, 1995

Ladies and Gentlemen:

On behalf of the Air Transport Association, which is headquartered here in

Washington, we welcome you to our fair city.

To summarize our perception of the challenging opportunity which lies before this
assemblage, we sincerely believe that we have arrived at a watershed point in the
checquered history of the Warsaw Convention. If the world's airline industry can now
achieve something which has thus far proved unachievable for the world’'s governments --

' the long overdue modernization of an instrument that has often been cited as the most
widely adopted private law treaty in the history of mankind, we will, | believe, preserve its
many benefits for generations of travellers, shippers and airlines yet to come. If we fail, as
governments have collectively failled over the past40 years, we will see the unravelling of
those benefits, which has aready begun, accelerate until, in al too short a time, the treaty

itself is no longer viable.

That is, unfortunately, no longer a theoretical possibility. Pressures have mounted in
all three branches of the U.S. government -- the legislative, the executive, and even the
judicial, for the U.S. to denounce this treaty as an anachronism, if we cannot update its

liability provisions to modem standards. .

'@
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What would denunciation mean, should it come to pass? For every future accident
subject to the jurisdiction of U.S. courts -- and the claimants' attorneys would pull out all
stops to get their cases into U.S. courts -- the claimant would have not only the potentia of
unlimited, U.S.-style compensatory damages but also of punitive damages which as our
courts have confirmed, are not now alowed by the Warsaw Convention. In other words,
the recent well-publicized jury award of $19 million for the family of a Pan Am 103 victim

could be readily eclipsed by the additional award of punitive damages in a treaty-less era.

Moreover, to the predictably protracted period of time required to demonstrate the
degree of carrier fault underlying the accident, one would have to add a substantial amount
of time for argument and analysis of the conflicts of laws issues raised by a multinational
fact Situation in a treaty-less environment. In sum, plaintiffs and defendants alike would
grow to expect interminable waits for the resolution of damage claims -- potentialy far
longer than the delays now experienced in proving willful misconduct in Warsaw cases to
the satisfaction of U.S. courts.

The U.S. carrier members of the Air Transport Association strongly support
preservation of the Warsaw Convention’'s passenger regime -- for the certainty it brings to
questions of jurisdiction and documentation, for the guidance it currently offers us
regarding our liability exposure, and as aﬂfoyndation upon which to build greater certainty
as to levels of liability in the future. We aso urge its preservation for the overall certainty

offered by its cargo regime, together with its promised enhancement by Montreal Protocol

No. 4.
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As the Chairman indicated, we believe that we are joined in that support by every
carrier participating in this Conference, and by the governments of al nations which are
currently parties to Warsaw or Warsaw/Hague. Accordingly, we trust that this Conference

can and will succeed in leading us out of the developing morass.

We aso believe that there is an almost universal recognition that the Achilles heel --
the weakest and most vulnerable part of the Warsaw Convention over the past 30 to 40
years -- has been the limit of liability imposed absent proof of willful misconduct by the
carrier or its agents. InIATA’s application for authority to hold these discussions, we were
al reminded that the $75,000 (U.S.) limit established by all carriers serving the United
States in the Montreal Intercarrier Agreement of 1966 would, if adjusted for inflation,
amount to over $300,000 (U.S)) today. As the dides presented by the Chairman have
shown, a more recent analysis reveals that the inflated equivalent is now over $350,000
(U.S)) and that today’ s equivalent of the $100,000 (SDR) limit envisioned by the Montreal
Protocol No. 3 of 1975 is over $364,000. | should also mention that both increases, in the
1966 Agreement and in the 1975 Protocol, also entailed a waiver of the carrier defenses
under Article 20, Para 1. In other words, carriers were to be strictly or absolutely liable up
to the new limit. Clearly, as is evidenced by initiatives already taken or contemplated by
many parties to this treaty, and by the U.S. DOT’s order granting IATA’s application for
this discussion authority, we must strive at this Conference to agree to a new limit for what

| shall call the second tier of liability.
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And we should strive to agree on an automatic formula for periodic adjustment to
reflect inflation in the future. We at ATA recognize that there will be different views
expressed at this Conference as to the proper level of the new limit, and as to whether strict
liability, waiving Article 20 (1) defenses, or presumed fault liability, not waiving those
defenses, should apply, or even, as suggested by some, that the second tier should be
divided into two tiers. For our part, we will keep an open mind on the issue -- mindful at
all times, however, of the long-standing position of our own government, as reflected most
recently in DOT’ s guidelines, that any passenger liability agreement which we can produce,
if it isto be implemented in this country, must be approved by our DOT, and that means it
must provide claimants the opportunity to prove and secure unlimited compensatory
damages. In short, we will at a minimum maintain an open mind as to the component
elements of any agreed approach offering full compensatory damages for the death or injury
of international passengers, as defined by Warsaw, whose place of departure isin the
United States. | should aso note that provision for full compensatory damage for the death
or injury of U.S. citizens and permanent residents on international air trips between any two
or more countries, including such trips totally outside the United States is another feature of

major importance to our government.

Increases in the carriers’ limit of liability can be achieved by implementing the
provision for special contracts in Article 22 of the Warsaw Convention. ldeally, of course,
there would be universal agreement by all international air carriers on a single limit by

specia contract. We may learn from these discussions, however, that such agreement may
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not be attainable at this time. As | have indicated, we will remain flexible as to the
components of any liability package which will warrant approval by our government.
Implicit in that stand is our recognition that U.S. socio-economic standards need only apply
to the death or injury of passengers whom our government properly seeks to protect. Other
socio-economic standards can appropriately apply elsewhere. It remains for our discussions

to consider how the U.S. standards of full compensatory damages will best be met.

The preparation for this vital conference has already inspired some innovative
suggestions, either in lieu of or as adaptations of the original concept of a compensation
plan supplementing Montreal Protocol No. 3. We look forward to a full discussion of those
approaches, as well as a supplemental plan and any other concept compatible with the
Warsaw Convention itself and with other approaches reflecting socio-economic standards

elsawhere in the world.

As | suggested at the outset of my remarks, let us all, individually and collectively,
seize this opportunity to bring order out of looming chaos. The opportunity may never

arise again.
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OBJECTIVES FOR THE
AIRLINE LIABILITY CONFERENCE
ANDTHEROLEOFA
SUPPLEMENTAL COMPENSATION PLAN

According to the immunity order issued on 22 February 1995, the U.S. Government believes
that the Conference “should seek to reflect the basic objectives’ of U.S. support for MAP3 and
the Supplemental Compensation Plan. Those include both international uniformity and prompt
and fair compensation for U.S. citizens. Specifically, compensation should be consistent with
the three following objectives, as set out by the U.S. Department of Transportation:

. full recovery of al provable damages (without regard to per passenger limitation) for
journeys ticketed in the United States, with measures of damages as provided in U.S.
law;

o strict liability without regard to the fault of the carrier for journeys ticketed in the United
States (asin the case of the Montreal Intercarrier Agreement, which waives the Article 20
defense of non-negligence); and

o U.S. citizens and permanent residents traveling internationally on tickets not issued in the
United States should aso be able to obtain compensation as described above,

The obiective Of uniformity can be met by agreement among the airlines on the extent to which
arlinesassume individual liability for the compensation objectives reflected above.

The obiective Of prompt and fair compensation can be met by agreement among the airlines to
administer collectively, in conjunction with or approval of the aeronautical authorities of the
nation in which it operates, a plan to provide additional compensation.

The cost of a plan developed by the Conference should be borne in the nation in which it
operates, without additional burdens on airlines. It could be:

o funded through a small passenger surcharge on each ticket sold in the nation in which it
operates,

. collected by the airlines selling those tickets; and

J administered through a contractor selected by the airlines, in cooperation with the
aeronautical authorities of the nation in which the plan operates.

V-




A plan should provide compensation in a manner that would avoid burdens on the airlinesin
excess of internationally agreed norms. The plan could:

offer passengers up-front payments to assist them with immediate needs: e.g., medical
services, emergency family support, funeral expenses,

remove the requirement that passengers must litigate negligence and wilful misconduct
questions to obtain full compensation;

have claims determined where necessary by the Contractor with appeal to an arbitral or
judicial procedurein the nation in which the plan operates;

set strict timetables and guidelines for recovery to ensure that passengers are treated fairly
and their claims handled promptly; and

assist airlines in the burdens of responding to an unforeseen tragedy.

To obtain payment from a plan, a claimant would:

settle and release al parties, including the airlines, from liability;
agree that the sums being paid are fair and constitute full recovery; and

assign to the Contractor rights to recover damages from third parties to the extent of their
culpability.




SUMMARY

The concept of the plan recognizes that airlines currently bear the entire
burden of compensation with respect to the claims brought on behalf of
passengers of any nation in which the plan would operate.

The plan’s purpose is to provide prompt and adequate compensation
without the costly and burdensome litigation contemplated by the current
liability regime.

Including all passengers of that nation in its plan (regardless of where they
purchased their tickets) will help avoid wilful misconduct litigation in the
tribunals of other nations.

A plan that meets these objectives would accommodate national
expectations of adequate compensation without disturbing the benefits
airlines derive from uniform international liability rules.
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Airline Liability Conference
Washington, 19-27 June 1995

Note on the effects on insurance costs of increased liability limits
(Submitted by IA TA)

The note is based on informal discussions with market experts, on the insurance aspects of raising the
ligbility limits.

The London Insurance Market maintains that it presently insures airline passenger liability for the current
Warsaw limits or the voluntary limits stated in an airline’s conditions of carriage.

Therefore, they would expect an additional premium if thislimit israised. It is believed that the limit to
which it would be raised is not a significant variable. (So the difference between a new limit of $300,000
and $500,000 would probably not significantly affect the amount of the additional premium.)

A large number of settlements are still effectively limited at the current Warsaw or voluntary limits. These
settlements would naturally tend to rise to the maximum allowed under the new limits. Therefore,
whatever effect an unbreakable cap would have on larger settlements or many of them, the majority of
settlements would tend to increase, pushing up the total cost of claims.

It should be noted that aviation insurance rates are currently driven by the supply and demand of the
capacity of the insurers. This capacity is currently estimated at about 200% of demand, significantly above
the “natural” level of about 150%, thereby holding insurance rates lower than insurers believe they need to
meet claims. Therefore, they will take any opportunity to raise rates.

In the longer term the capping of the cost of settlements by an unbreakable limit should lead to the capping
of the cost of insurance. It should also be noted that since the intention is to introduce an indexed limit,
there will be a continuing increase in the cost of claims and hence the cost of insurance.

The introduction of new unbreakable limits would have two positive effects on the cost of claims. The first
would be the dimination of certain legal expenses; the second would be the reduction of the very large
settlements over the last few years being experienced especially in Japan and the United States. A review
of settlements over the past few years could identify the amount of money at stake here.  However, the
insurance market is aware that even in the case of fixed limits, they may still be exposed to “social”

payments in certain cultures.

From our Members point of view, certain larger airlines have argued that they would not expect to pay
extra insurance for unlimited exposure (within Warsaw). This is contested by the Market. However, it is
probably true that the major airlines would be less affected by a rate increase due to their greater
bargaining power. The US Insurance Market already insures US Domestic airlines for unlimited liability,
so there will not be a reason for an increase in rates in that area. This market does not insure non-US
airlines to any significant extent.

Of particular im‘portance in this context is the nationality of the passengers carried by a particular airline.
If some states have significantly higher legal liability limits for their residents/citizens, the proportion of
such passengers in any airline's passenger mix should be a variable for insurance rating. This is not always
the case today.
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Mr. Chairman, ladies and gentlemen, I welcome this Conference
because it gives us the first opportunity to discuss and explain
our approach to passenger compensation i N t he company of SO many oOf
our col | eagues f£rem around the world.

At the outset, | would like to thank IATA and the staff snd
outside counsel for all of their hard work in putting this

Conference together in such a short time, and | welcome the

distinguished panel of aexperts.

As a member of the Legal Advisory G oup, I have been
privileged to aexplain this subject in principle within the Group.
But, W thout the availability of the United States anti-trust
immunity, we have not been able t0 have t he free-ranging discussion

whi ch we | ook forwardto hating this week.

As a formal matter, | speak only for Japan Airlines. But |
have di scussed my openi ng remarks and our position with colleagues
from Japan and | am authorized to say that you may regard my
remarks as representing the collective 'views of all Japanese

international carriers. ,

By way of historical background, Japan has participated fully
in the international discussions of air carrier liability and

compensation since the earliest days in 1925. In Japan, the Cvil
Air Law Research Institute has studied the Guatemala City Protocol

since 1971 and, on a collaborative basis, we have studied the
Montreal Protocol s and US proposals for a Supplemental Compensation
Plan in great depth, over the past 15 to 20years.

In 1992, these collaborative studies led to a clear consensus
in Japan that the best and simplest solution for our passengers is
to waive reliance onthe treaty linmts, while at the sane tine
preserving the Warsaw system intact. W are I}strcng supporters Of

EaY
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the existing Warsaw system and shall remain so unless and until
there is a newtreaty reflecting a new international consensus. W
cannot and do not regard the 1971 CGuatemala Gty Protocol or the
1975 Montreal Protocol 3 as reflecting a current or an acceptable
consensus, because, after a quarter of a century, they are stil
not in force.

Full details of what is commonly referred to as the 1992
"Japanese Initiative" have been well publicized in specialist
journals and we have made extra copies of the leading articles
avail able for the benefit of delegates to this Conference.
| shall be pleased to answer any questions that anyone may have
concerning the Japanese Initiative.

W are totally dedicated to the preservation of the Warsaw
system because it elimnates so many "choice of law"™ probl ens and
provides unifying rules on liability. It is by no neans perfect.
For exanple, we would like to see the docunmentary provisions
moderni zed or elimnated, and we will continue to support further
efforts in this direction. The only real problemin the 65 plus
year history of the treaty has been the‘passenger limtation of
liability, which each carrier has been free to adjust upwards since
1929. The solution to this problemwhich we have adopted for our
passengers has been to waive the treaty-limts entirely and for all
of our passengers.

| would like to stress that our waiver applies to our
passengers W t hout distinction as to origin, destination or
nationality. W ~cannot and wll not support any form of
discrimnation anong our passengers whatsoever. It also is our firm
intention to retain the Japanese Initiative regardless of the
outcome of this Conference. Because we regard the benefits of the
Japanese Initiative to'all of our passengers as sonething that nust
be preserved, and only. improved upon, but never compromised in the

1 -



interests of international agreement or uniformty, we hope that
our colleagues here will cooperate and allow us to continue
uni npeded. At the sanme tine we wish to assure you that we wll
cooperate with you to assist in the achievement of your objectives
if you do not wish to follow our example. W do not seek to inpose
our solution on others. W ask only that our airline colleagues do
not seek to inpose upon us a system of conpensation which is |ess
beneficial to our passengers than the system we have already

adopt ed.

We applaud the efforts of the United States consistently over
such a long period to inprove the conpensation available to
passengers. That is exactly our aim and we have solved it'in our
own way in strict accordance with the Warsaw system Cur passengers

-do not need any plan to suppl enent the compensation to which they
are entitled under the Warsaw Convention and the Japanese
Initiative. Cur passengers have autonati c access t0 compensation,

wi t hout any supplenmentary or ticket surcharge, limted only by
what ever are the applicable damage |aws. Cur waiver el imnates all
costly liability litigation concernihg wilful m sconduct .

Naturally, we commend this solution to others but we recognize that
for good and valid reasons, other airlines may prefer a different
pat hway. W support the efforts of other airlines to evolve their
own solutions even if they differ fromours. and in return we ask
t hei r understandi ng and cooperation in allowing us to continue on
our chosen pathway. All of our passengers, regardless of origin
destination, nationality or wherever they join our service, now
have access to full and fair conpensation. Nothing is needed to
suppl ement the conpensation available to our passengers.

Happily, | can report that there have been no accidents to
test the Japanese Initiative. From our point of view, the cost to
JAL of the Japanese Initiative has been insignificant when conpared

to the benefits to our passengers. The; small increasq in cost has
[ '!
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had no inpact on our fare structure and we are confortable wth the
results. Thus, our passengers have benefitted at no cost to them.

W welcome certain key points in the Departnent of
Transportation Discussion Immnity O der of February 22, 1995:

- Gantinganti-trust immunity for di scussions on an interim
solution to serve until a new convention comes into force.

- Rejecting the unilateral inposition of a new regime by the
US. This measure of self -restraint is entirely consistent
with treaty obligations and | amsure will be welcomed by all

airlines.

W believe that wi thout any amendment or adaptation, the
Japanese Initiative comes very, very close to satisfying the DOT
gui del i nes. However, | freely admt and accept that we do not neet

the DOT guidelines in two respects:

- W do not offer strict liability in excess of 100,000 SDR
per passenger, because in appropriate cases we wish to be able
to share costs with other parties who may be legally |iable.

- W do not and cannot discrimnate in favor of passengers of
a particular nationality and against passengers of other

nationalities.

| wish to state for the record that, whatever the results of
this or any subsequent airline conference, we do not intend to
reduce the benefits available to our passengers. W cannot be a
party to any proposal which would have the direct or indirect
effect of reducing the rights of our passengers to full and fair
conpensation in accordance with the Japanese Initiative.
Neverthel ess, | repeat our commitment to our fellow carriers. W



do not seek to impose our solution on others, and we w Il work
conscientiously with colleagues who strive for alternative
solutions. The only condition we ask is a reciprocal comm tment
from col | eagues that they will not seek to reduce benefits for our
passengers or inpede our ability to continue with the Japanese

Initiative.

We therefore | ook forward to working with our colleagues
during the week. We are confidentthatw th gocdw || andhardwcrk
this Conference will denonstrate a good faith response to the ains
of the US adm nistration. But we suspect, at the outset, that more
time will be needed to reach solutions to satisfy all here

assenbl ed.

Thank you for your attention.

°
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* AVIATION. Law

Vol. 12, No. 12 June 15,199: THE WARSAW CONVENTION AND THE
WAIVER OF THE UMITATIONS OF UABILITY BY
THE AIRLINES OF JAPAN

Editor’s Note: We have been privileged to publish a
number of articles over the past several months by
leamned international aviation law scholars and prae-
titioners commenting on the waiver by the airlines of
Japan of the Warsaw Ceonvention/Hague Proto-

CONTENTS col/Montreal Agreecrin?t rI]imitations of liability for
passenger injury and degth. See 11 LAL No. 22, p. 1
THE WARSAW CONVENTION AND THE (Nov. 15, 1992): 12 LAL No. 3, p. 1 (Feb. 1, 1093); 12
WAIVER OF THE LUIMITATIONS OF LAL No. 5, p. 1 (Mar. 1, 1993); 12 LAL No. 8, p. 1
LIABILITY BY THE AIRUINES OF JAPAN 0 P - 5 1999); 5D
. - (Apr. 15, 1993). These articles have addressed this
The so-called “ Japanese Initiative’. . dramatic and historically significant development from
i,]apan@e drlines goolition of liahility “the outside.” In this issue of LAL, we are privileged
limits for personal injury or, death in . are privileg
international carriage by air............... p. and honored to publish an extremely informative ar-
) tide from “the ingde” written by Koichi Abe, Vice
& President, L egd Affairs, Japan Airlines, one of the par-
ties to the planning of what now has come to be

known as The Japanese Initiative.”

The so-called ‘Japanese Initiative’
--Japanese airlines’ abolition of
liability limits for personal imjury or
death in international carriage by air

By Koichi Abe
VicePresident, Lega Affairs
Japan Airlines

ON NOVEMBER 20, 1992, the ten airlines of Japan
simultaneously abolished the carrier’s liability limit
for damages for passenger bodily injury or death in
international carriage by air, waiving the existing
contractud limitation with the approva of the Mini-
gter of Transport of Japan.

This abolition of the passenger liability limit is
based on the provision for a “specia contract” under
Article 22(1) of the Warsaw- Convention, t0 be in-
corporated in “the conditions of carriage’. Since this
was an unprecedented move among the internation-
al air carriers of the world, the:new approach has
become known as ‘ The Japan& Initiative” to the
aviation industry people concerned.

b &gng iy "'"‘sz;.?. S 0ean. Pubhehad wice moritdy, Igsli party to _tbfle ﬁl agancl ng of (tjhig iréiltiative, I
= George N. Tompina, ., Eaq. Associale Ediors: Dlane Westwood W- would like to deseribe the ground, development
ey Slagoiobing-eondry- ey m:'m p.:"..u. usf;‘: and reasoning relating to this decision to abolish
f9res of reproduction in any form atricty reserved. any passenger liability limit.
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I. Legal Environment in Japan

First of al, | want to explain briefly the legal
aspects of compensation in Japan for damages in
the case of bodily injury or desth, in order to assist
in a better understanding of this subject.

(1) Japan is a High Contracting Parry to the
Warsaw Convention and the Hague Protocol but has
not yet ratified Montreal Additional Protocol No. 3.

@ In January, 1981, al Japanese airlines
raised the liability limit for intemational passenger
transportation t0 SDR100,000 from the then limit of
US$75,000. The Article 20 defence also is waived. In
respect of Japanese domestic passenger transportation,
the liability limit under the “conditions of carriage” (in

1981 — 23 million yen) was abolished in April, 1982,

because that amount was seen as too low when com-
pared with the prevalent level of damage compensa
tion at that time in Japan in other types of cases.

(3) With respect to international carriage by
seg, in November, 1990, the Japan Oceangoing Pas-
senger Ship Association decided to waive limits of
liability for passengers which would otherwise be
applicable under international convention and a law
which enacted the convention domestically.

(4) In Japan, no other means of. public
transportation, such as buses or trains, have any
limitation of liability concerning damages for bodily
injury or desth.

(5) In Japan, the present level of compensation
in case of bodily injury or death caused by accident is
far beyond the amount of the. abolished limit of
SDR100,000, currently equivalent to 15 million yen.
For example, none of the approximately S00 cases for
the recovery of damages relating to our B747’s domes-
tic carriage accident in 1985 was settled below 15
million yen in amount, including awards for victims
who were children and aged men.

(6) In Japan the method of computing
damages has been well established by common prac-
tice for automobile accidents for a long time. This
method of computation applies widely to settlements
of damages for al hinds of tort death or injury cases
whether in or out of court. According to this method,
an estimated amount of damages for death can be ca-
culated mathematically, taking into consideration such
factors as age, annual income, and number of depend-
ents. Of course, this estimated amount will be subject
to adjustment to some extent.reflecting the individual
circumstances Of each case.

(7) punitive damages are not known and can-
not be awarded in Japan and the Jjury system of
awards is not known in Japan either. Furthermore,
the contingent fee is not alowed in Japan.

(8) The Japanese public are not well informed

of passenger liability limits existing in international
ar transportation.

(9) In Japan, in the case of an air accident,
most claims for compensation for passenger injury
or death are resolved by negotiated settlements, and
law suits againgt airlines are few. Furthermore, such
settlements are usualy negotiated between the
employees of the airline and the families ‘of the vic-
tim directly, without the intervention (or direct in-
tervention) of lawyers. Additionally, insurance com-
panies are not alowed directly to settle claims for
damages on behaf of their insureds in Japan except
in the case of automobile accidents.

II. Developments Leading to Abolition O f
Liability Limit

(2) In June 1991, the Japanese Council for
Transport Policy made a recommendation to the
Minister of Transport to study the current liability
limit for the intemational transportation by air of
Passengers, indicating that “because the current
iability limits cannot always be said to be sufficient,
it is necessary to reevaluate these limits”,

The Japanese Council for Transport Policy is a
committee, composed mainly of scholars and jour-
nalists, which gives advice to the Minister of
Transport concerning overal golici& of transporta-

tion administration from an objective standpoint

(2) Upon this recommendation, the Civil Air
Law Research Ingtitute resumed research on the cur-
rent status of, and issues pertaining to, the liability
scheme of international air carriers. After an exten-
sve study, the Ingtitute made a report recommend-
ing abalition of any liability limitation for interna-
tional transportation of passengers in May, 1992.

The Indtitute is an organization in Japan which
has been in existence for twenty-five years and
which has a high reputation in Japan for its past
activities, which include studies on Montreal Addi-
tional Protocol 3 (MAP3) and a domestic sup-
plemental compensation plan (SCP) of the kind that
IS referenced in MAP3. The Ingtitute is composed of
prominent scholars, officias of the Ministry of
Transport and the Ministry of Foreign Affairs, repre-
sentatives from severa airlines, including JAL, and
from an insurance company.

A summary of the Ingtitute's report follows:-

i) The current international transportation
lidbility limit is undoubtedly too low, in light of the
recent levels of damages for accidents involving
human life in Japan, Europe or in the United States.

iii Montreal Additional Protocol No. 3/
Domestic Supplemental Plan is not likely to be
feasible in Japan. Further, the possibility of its com-
ing into force in the near future is small.
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iii) It is difficult to fmd sufficient grounds
for justifying the continued existence of any
limitation of liability.

iv) Since the cost of insurance premium ac-
counts for a very small percentage of the total costs
of arlines, it is estimated that a substantial increase
or abolition of the liability limit would not present
an insurmountable economic obstacle. In other
words, increases in insurance premiums would not
directly lead to increases in arfares.

v) The abolition of the ligbility limit would be a
more appropriate choice, rather than a large increase of
the liability limit, consdering that a large increase of
the limit would not serve as an effective and realistic
step to resolve the issue, provided however that there
would not be a major cost difference from increased
insurance premium costs resulting from the waiver.

The conclusion, as contained in the report of
the Indtitute, is as follows.

With regard to the liability limit in question,
the only proper and redlistic solution is to amend the
‘conditions of carriage’ in such a way as to comply
with the current system under the Warsaw Conven-
tion. However, the amendment of the ‘conditions of
carriage’ iS N0 more than a response by individual
carriers and we should take it into consideration that
this method definitely falls behind a treaty as a
proper way to settle the issue of international air
carrier liability. It isimportant to make further ef-
forts toward establishing a new liability scheme for
international air carriers, including such matters as
jurisdiction and so forth. Japan too, is expected to
make significant conmbutions in this regard.”

(3) After the report was made, three airline
groups, Japan Airlines, All Nippon Airways and Japan
Air Systems, conducted a further study and respective-
ly made an application in early November, 1992 to the
Minister of Transport for approva of the abolition of
any liability limit for intematonal transportation Of
passengers under the conditions of carriage. The ap
proval of the Minister was granted to all ten airlines
in the group of three smultaneoudy on November 16,
1992 and the revised “conditions of carriage’ setting
forth the waiver of the ligbility limit entered into ef-
fect on November 20, 1992,

The reason we selected November 1592 to apply
the revision was that it was considered to be most
appropriate to make the effective date correspond to
the November renewa date of the annual insurance
contracts of the involved airlines so as to reflect the
abolition of the liability limit in the renewed contracts.

(4) The following is the text of paragraph 16
(© (4) (a) and (d) of the revised ¢ondidons of car-
riage of JAL, whereby the waiver is effected:

4)(a) JAL agrees in accordance with Ar-

ticle 22(1) of the Convention that asto
al international carriage hereunder as
defined in the Convention;

(D JAL shdl not apply the applicable limit
of liability based on Article 22(1) of the
Convention in defense of any claim aris-
ing out of the death, wounding or other
bodily injury of a passenger within the
meaning of Artide 17 of the Conven.
tion. Except as provided in paragraph
G) Mow, JAL does not waive any
defense to such caims as is available
under Article 20(1) of the Convention
or any other applicable [aw.

(iii JAL shall not, with respect to any
daim arising out of the death, wound-
ing or other bodily injury of a pas-
senger Within the meaning of Article
17 of the Convention, avail itself of
any defense under Article 20(2) of the
Convention up to the sum of 100,000
S.D.R. exclusive of the costs of the ac-
tion induding lawyers’ fees which the
court finds reasonable.

() Nothing herein shal be deemed to af-
fect the rights of JAL with regard to any
daim brought by, on behalf of, or in respect
of any person who has wilfully caused
damage which resulted in death, wounding
of other bodily injury of a passenger.

(5) Thus, effective from November 20, 1992,
al the ten Japanese airlines induded in the three
groups of Japan Airlines, All Nippon Airways and
Japan Asia Systems waived any limitation of liability
for damages for passenger injury or degth in inter-
national transportation and accepted liability for un-
limited damages. As for proof of fault, the waiver of
the defense of absence of negligence under Article
20(1) of the Warsaw Convention up to
SDR100,000, as was then the case, was maintained.
Note: Article 20(1) of the Warsaw Convention
provides: “The carrier shall .not be liable if he
proves that he and, his agents have taken all neces-
sary measures to avoid the damage or that it was
impossible for him or them to take such measures.

6) Upon application by the Japanese airlines
for trge)app?gvalag? the amené/ed ‘ C%ar?ditions of Car-
riage’, the Department of Transportation of the
United States approved the waiver of the Warsaw
limits as “... consistent with the public interest”.

(7) Through the steps outlined above, we tried to
keep people outside of Japan concerned with this topic
informed of the progress of our study as much as possible.

III. Reason for Abolition of the Liability Limit

With respect to the reasons for the abolition of
3
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the liability limit, | would like to express some Ber
sonal views, in addition to the reasons described
above as contained in the report of the Civil Air Law
Research Indtitute.

(1) No justifiable ground is found for the
liability limit
i) It was 1929 when the Warsaw Conven-
tion was signed. In those days, the airline industry
was il in its infancy and, in addition, aviation in-
surance was not so developed as to cover liabilities
to be borne by the arlines without limitation. Under
these circumstances, it Seems to have been neces-
sary to foster and protect the airline industry. How-
ever, since 1929 and over the past more than 60
ears, the airline industry has grown remarkably, to
me one of the most powerful of dl industries.

iii Aviation insurance has also made such
great progress that it is now available to airlines as
a means to protect themselves from risk at a
reasonable cost

iif) In view of these circumstances, it
would appear to be obvious which party needs more
protection, airlines or passengers, in the case of an
accident :

(2) To recover redistic compensatory damages
is deemed one of the fundamental human rights.
Therefore, this right should not be limited, without
due and judtifiable grounds.

(3) All industries or companies can only en-
sure development by treating their customers con-
Sderately and with the utmost care.

If a company provides an excedlent service to
customers, but does not help them when they are in
great difficulties, the company would be rightly seen
as far from “service-oriented” towards its customers.

(4) Some people say that with the absence of
any limitation of liability in compensation levels,
substantial differences may arise, resulting in unfair-
ness and inequdity of treatment

We have to admit that there are differences in
the damages payable to victims, taking one jurisdic-
tion when compared with another. However, there
may be differences attributable to factors existing in
different societies that are beyond the control of air-
lines. It could be said that any attempt to make
damages as equal as possible, by placing a limit on
liabilities artificialy, would be even more unfair.

(5) In respect of the selection of unlimited
liability or limited liability, the Civil Air Law Re-
search Indtitute, after a thorough study, reached the
conclusion that abolition of liability limits is the ap
propriate choice under-the current circumstances in
Japan, so long as there would not be much dif-
ference resulting from the impact of any increase in

4

the cost of insurance. Their reasons were:

~ 1) There are no definite grounds to justify
alimitation of liability as set our above.

iii It would be difficult to determine the
proper amount of limitation.

iif) The limit of liability sometimes is apt
to work negatively. The limit itself would be often
taken as a minimum level of compensation, or a start-
ing figure for negotiation. Further, the limit may work
to raise such damages, that would otherwise be much
below the limit, up to the amount of the limit.

iv) The limit will be hard to maintain
properly, because it will aways be subject to change
on account of such variable factors as inflation and
exchange rates.

IV. Montreal Additional Protocol No. 3

MAP3, with a Supplemental Compensation Plan
(SCP), is not an effective measure to solve the issue
we face in Japan, on the following grounds.

(1) 18 years have passed since MAP3 was
sgned and 22 years have elgpsed since the Guatemaa
City Protocol, the predecessor of MAP3, was signed.
These Protocols were said to have been agreed bY the
participants, not as an ideal or ultimate step in solving
the issue of passenger liabilities, but rather as a practi-
ca step, which is nothing but a product of compro-
mise Further, the SDR100,000 limit of 1975 has lost
its value greatly during such a long period and would
now be unacceptable to many countries as a practical,
unbreakable limit.

-(2) Therefore, any possibility that MAP3 will
soon enter into force Is presumed now to be very
small. Should MAP3 become effective eventualy, it
would probably take a long time. In the United States
ratification of MAP3 would be subject to bringing the
SCP into effect through legidation, and 30 countries
must ratify MAP3 for it to enter into force.

We in Japan have been waiting for a long time for
a convention based solution but after so long a delay
we could hardly wait any longer. Thus, we reached the
condlusion that we have to resort to a contractua solu-
tion under the Warsaw Convention, because we could
not keep our customers waiting any longer.

(3) Even if MAP3 ever comes into force, the
Situation would be very complicated by the existence
of both MAP3 Passengers and non-MAP3 passengers
on individual Ii?hts and by the Plurality of SCPs.
Some countries will not, or are unable ro, radfy MAP3
- some will, and many will not, implement SCPs.

For instance, it would be difficult for Japan to
ratify MAP3 due to the restrictions of the Japanese
Congtitution, something which was pointed out at
the diplomatic conference on the Guatemala City




AVIATION LaAw
]

protocol in 1971. The unbreskable limit of liability
would be in conflict with the “inviolable property
rights’ guaranteed under the Japanese Condtitution.

Even if Japan could overcome this redtriction, it
would be almost impossible for us to put a SCPin
place, theoretically as well as practicdly, athough a
SCP would be indispensable for the implementation
of MAP3 in Japan.

Further, | understand that one or more of the
European Community (EC) countries have indicated
that they could not ratify MAP3 because the notion of
“unbreakability” of |imits would be contrary to con-
stitutional theory. According to the consultation paper
issued recendy by the EC, they appear to have taken a
negative View regarding the ratification of MAP3.

In addition, there may be many countries that
would not ratify MAP3 because SDR100,000 is to0
low as an unbreskable limit of liability nowadays.

(4) 1 am afraid that the probable existence of
both MAP3 Nations and non-MAP3 nations, and multi-
ple SCPs, would lead the world passenger compensa
tion scheme into a far more complicated and uncer-
tain Stuation, verging on chaos, and imposing tremen-
dous difficulties upon both airlines and passengers.

(5) A SCP seems to be uneconomic. Compara-
tively large amounts of expenses and costs would be
involved In the operation of a SCP, because a SCP
requires the creation of a new organization and a
system of collection of fees from all international
passengers. Economically speaking, it will probably
be less expensive for the airlines to abolish any
liability limit and to cover necessary risks by their
passenger liability insurance instead.

(6) There are many countries where the intermna-
tional passengers are not sufficientty numerous to set
up and implement their own SCP. In those countries, if
MAPS is ratified, their citizens would not have the right
to recover damages in excess of SDR100,000 because a
SCP would not be available to them. Therefore, this
could lead to cases where the recovery of damages be-
comes less favorable to the passengers under MAPS,
due to the unbreakable nature of the MAP3 limit

(7) It is said that one of the reasons for ex-
pediting the ratification of MAP3 in the United
States is aimed at the exclusion of punitive damages
under the MAP3 scheme.

There have been some strong judicial prece-

dents in which punitive damages are held not

recoverable in a case where the Warsaw Convention -
applies. Likewise, it is assumed that punitive |
damages would not be recoverable under MAP3

with it's unbreskable limitation of liability.

It has been said that the United States intends
to denounce the Warsaw Convention when MAP3 is

ratified and their own SCP is in place. Also, should
the United States fail to ratify MAP3, it is said that
the United States would be sure to denounce the
Warsaw Convention with its unacceptably low
lighility limit

Under such circumstances, many U.S. citizens
will or could become so-called “non-Convention
passengers” in international transportation by air.
As a result, airlines would probably be exposed to
more claims of punitive damages.

However, the ratification of MAP3 would not
be the only means to preclude punitive damages
againg the carrier. If many airlines follow suit after
the lead taken by the Japanese airlines, and waive
the limit of liabili bty invoking a specid contract
under Article 22 (1) of the Warsaw Convention, the
United States might not find any reason to
denounce the Warsaw Convention In the case of
their failure to ratify MAP3. In this sense, we believe
that the waiver of the limit of liability for passenger

injury or death would be the best way to make the

Warsaw regime survive existing serious confusion.

Further, even if the denunciation of the War-
saw Convention by the United States is unavoidable,
eventually, it would not be equitable to impose
upon the world air passengers the questionable sum
of SDR100,000 as an unbreskable limit of liability
in order to exclude punitive damages.

V. Successive Carriage

As stated above, the abolition of the passenger
liability limit by the Japanese airlines was aaomplished
through an amendmalt to the “conditions Of carriage,”
by means of a“special contract.” Therefore, this aboli-
tion of the limit has an effect only on the carriage to
which such “conditions of carriage™ applies.

Take Japan Airlines for instance. Even if JAL
makes a reservation and issues a ticket to a pas-
senger, the condition of carriage containing the
waiver of the limit is effective only for the portion
of the carria%e actualy performed by JAL and has
no effect on the liability of successive carriers.

This rule of the Warsaw Convention is quite
dear and leaves no room for doubt In addition, in
JAL's “conditions of carriage,” it is stated that “JAL
shal not apply the limit of liability based on Article
22(1) of the Convention . ..”, specifying JAL instead
of using the nonspecific word “carrier”.

We in Japan Airlines kept our press release
regarding the waiver of the limit of liahility to the
minimum,. and decided to withhold inclusion of ref-
erence to the waiver of the limit in our tickets for
the time being, so as to avoid unnecessary friction
and criticism that, by our action, we are attempting
to take advantage of these favorable conditions of
carriage for marketing purposes.

5
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However, we are now inclined to deem it ap
propriate for our own protection to describe ex-
Fressly on our tickets that “JAL shall not apply the
imit of liability” and further that this condition of
carriage containing the waiver of the limit is
applicable only to carriage by JAL, since there seems
to be a view that the waiver of the limit by the
Japanese airlines may also be applicable to carriage
by successive carriers. It has been argued that suc-
cessive carriers may be entitled to daim indemnity
from a Japanese carrier for any liability in excess of
the successive carriers’ own contractua limit due to
the Japanese waiver. We believe that is wholly
wrong but the argument must be addressed.

Conclusion

The main factors that the Japanese airlines
took into account in taking their initiative to abolish
the passenger limit of liability within the Warsaw
Convention regime are considered to be as follows.

(1) We have been under the strong pressure
of circumstances where a fundamenta reform in the
scheme of liability for Japanese international air
carriers was urgently needed to deal adequately
with the situation in case of catastrophe. The exist-
ing limit of liability was so low that it would be
sure to invite consderable confusion and disputes,
should a mgjor ar accident occur.

(2) We were fully convinced that we were
proceeding with the subject matter in the correct,
effective and most realistic direction, and have
received strong support from externa advisors, in-
cluding scholars, lawyers and others.

(3) It was estimated that the costs of support-
ing the new scheme of liability would be compara:
tively low. And we presumed that there would not
be a substantia difference’ in impact on insurance
premium between the complete abolition of the
liability limit and a large increase of the limit

If we had selected to increase the limit of
ligbility, the revised limit would have to have been
sufficiently high in amount so as to provide cover
for most claims for damages in order to make the
new limit workable as an effective step to dea with
such daims. Otherwise, it would invite many dis-
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putes and much litigation to break the limit and, as
a result, the new limit would not serve the purpose
and would tarn out to be meaningless. When the
increase of limit is large enough to cover most of
the claims, the risk exposure of the higher limit to
the insurers would not be largely different from that
of unlimited liability or the waiver of the limit Ac-
cordingly, as far as the impact on insurance
premium rates is concerned, there would not be s0
much difference, whether we teke the waiver of the
limit or alarge increase of the limit

(4) After comparing costs to be incurred and
benefits to be gained, the new scheme appeared to
prove favorable. The benefit includes not only the
reduction of litigation for proof of wilful misconduct
or gross negligence to overcome limitations of
liability, but aso the improvement of the company’s
reputation and a more efficient use of legal man-
power. Less time would be spent on long and costly
liability disputes and more on other important

aspects of lega work.

(5) With respect to airline activities outside
Japan, IATA has passed resolutions to expedite the
ratification of MAP3 severa times at General Meet-
ings until 1984. The IATA Lega Advisory Group,
however, has now formed a Working Group to study
new aoproaches to the liability issue and has held
several meetings since last year. They will seek to
establish the position of IATA on this issue shortly.

If IATA members should finally adhere to the
unbreakable limit of liability of SDR100,000 of
MAP3, thereby adhering to the old IATA resolutions,
| am afraid that IATA and its members might well
be criticized by the public, seeing IATA as a kind of
cartel which gives priority to the interests of the
member carriers over the interests of the customers
or the public.

Lasdy, | would like to express my hearty
gratitude to the lawyers and scholars concerned, in
and out of Japan, for their kind assistance and sup-
port to us in our efforts. Without such assistance
and support, we could not have accomplished the
project which has led to the new scheme of interna-
tional passenger liability we are proud to have
caled ‘The Japanese Initiative.”
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The Warsaw Convention
and The Case for the Japanese Initiative Approach

In the October 3, 1994 issue of the Law Joumal, Lee S. Kreindler reported on recent efforts of the
Clinton Administration to bring into force amendments to the 1929 Warsaw Convention which were formulated
in 1971 at Guatemala City. These amendments, known as Montreal Protocol's 3 and 4 (MAP 3 and 4), were
rejected by the Senate in 1983, when the request of the Reagan Administration to give advice and consent to
ratification of MAP 3 and 4 did not generate the requisite two-thirds majority of the votes cast. Since then,
MAP 3 and 4 have languished in the Senate awaiting further consideration.

In his Article of October 3, 1994, Lee S. Kreindler advocated that the United States should scrap the
whole Warsaw Convention system of lii when he concluded ‘It is time the Warsaw Convention was
denounced.” As one who has defended airlines for over 35 years in Warsaw Convention cases, | write this
response to suggest and advocate that there is a better way than denunciation of the treaty. In fact the better
way is found in the very language of the treaty. The airlines of Japan adopted this approach in 1992 and it is
time for the airlines of the United States and the rest of the world to focus their attention on the benefits of the
Japanese Initiative Approach. The approach of MAP 3 and the Supplemental Compensation Plan should be
scrapped, but not the 1929 Warsaw Convention.

l. Introduction

For over 40 years, the government of the United States has been struggling to find an internationally
acceptable solution to the disparity of how United States citizens/residents are treated under the Warsaw
Convention regime of liability when compared with those same citizens/residents who are dealt with under the
domestic laws of the United States applicable to aviation accidents. For most of the time, the government has
directed its efforts towards increasing the limitation on recoverable damages in Article 22 of the Warsaw
Convention.

During this same 40 years, we have seen all fimitations on recoverable damages (with minor
irrelevant exceptions) in state wrongful death statutes removed by legislative action, for the reason that the
limitations on recoverable damages no longer were in the interests of the citizens of the various states.
During this same period of time, however, the federal government has been endeavoring to continue and
perpetuate a limitation on recoverable damages in personal injury and death actions which arise as a result of
an accident occurring in “international transportation by air® as defined by the Warsaw Convention. During
this same time, we have seen the average wrongful death damage award in the United States in aviation
accident cases approach U.S. $1,500,000.

'’ Again, during this same 40 year period of time, the spectre of punitive damages surfaced and
3 received considerable attention, even though punitive damages has been a part of the common law of the




United States for 200 years. The incidence of an award of punitive damages against commercial transport
(as opposed to general aviation) aircraft manufacturers, is virtually nonexistent Recent court decisions have
resulted in punitive damages being declared nonrecoverable in Warsaw Convention cases. Again, the
incidence of a successful punitive damage award against an airline in the United States in a domestic air
transportation case virtually is nonexistent The reason should be fairly obvious - neither commercial aircraft
manufacturers nor United States domestic air camiers or foreign air carriers conduct their businesses in such a
way as to warrant the imposition of punitive damages as a result of an accident

With these introductory and background remarks, | submit these comments in support of the adoption
of the Japanese initiative approach for consideration by interested parties.

Il. The Perceived llis with the Present Warsaw Convention Liabilii Svstem

It is interesting to note that in the same 40 year period mentioned above, there has been no action at
the governmental level to bring about any modiition of the domestic laws of the United States that apply to
personal injury and wrongful death cases involving passengers who are injured or killed in domestic or non-
international transportation by air, except to eradicate all limitations on recoverable damages in the various
state wrongful death statutes. The perceived ills with the present Warsaw Convention system of liability, at
least in the United States, may be summarized as follows:

1. Expensive and protracted litigation in an effort to prove Article 25 wilful misconduct in order to
recover full compensatory damages.

2, The delay in any compensation being paid to passengers as a result of the Article 25
litigation when that course of action is adopted.

3. The increased risk of litigation in the United States involving commercial aircraft
manufacturers as a result of the limitation on recoverable damages as to air carriers under the Warsaw
Convention. Manufacturers in the United States take the position that they are joined unnecessarily and
without reasonable cause in most Warsaw Convention cases because of the limitation on recoverable
damages applicable only to the air carrier.

4. The exposure of manufacturers alone to punitive damage claims in Warsaw Convention
litigation in view of the fact that controlling precedent in the United States precludes the award of punitive
damages against an air canter.

5. By reason of the provisions of Article 28 of the Warsaw Convention, some United States
citizens/residents are unable to sue the air camier in the United States because one of the requisite places
specified in Article 28 where a Warsaw Convention action for damages must be brought against the air carrier
is not in the United States.



III. The Problem

The efforts of the federal government over the past 40 years have been devoted to increasing the
Warsaw Convention limitation of liability on recoverable damages,

The objective of these efforts has been to eliminate the perceived ills caused by the Warsaw
Convention liability system, as enumerated in II above.

The failure to achieve this objective perhaps stems from a failure property to identify the problem.

What, therefore, is the real problem? A problem, by proper definition, is that which stands in the way
of achieving the objective and whii, if removed, will allow the objective to be achieved. If the focus of
attention is on improving something that will not allow the objective to be achieved, then the real problem is
not being addressed.

The real problem in respect of Warsaw Convention litigation simply is the limiition of fiability on
recoverable damages. It has been the problem which has given rise to the perceived ills lii in Il above
since its inception, but it has become a greater problem over the course of the past 40 years as the economic
well being of the citizens/residents of the United States has increased and the level of compensatory damage
awards to passengers injured or killed in domestic air transportation in the United States has escalated to the
point where the average award is now US. $1,500,000, whereas the Convention limitation of liability remains
at $10,000 (augmented to $75,000 by the Montreal Agreement) absent proof of Article 25 wilful misconduct
Additionally, this increasing level of compensatory damage awards has been reached in all other forms of tort
litigation in the United States not involving air transportation.

If it is accepted that the real problem is the limitation of liability on recoverable compensatory
damages and the limitation of liability simply is removed entirety, then it can readily be seen that all of the
perceived lls in Il above will disappear. The real problem then identified as the limitation of liability, the course
of government action should be directed towards how best to eliminate the problem.

V. The Solution
None of the “solutions’ under current consideration will eliminate the problem entirely.

In seeking to reach a compromise solution, ‘acceptable to al* interested parties, the government
seems to be willing to sacrifice the paramount interests of United States citizens/residents who are
passengers in “international transportation by air.” For example:

L. Why is it that there is such intense interest on protecting manufacturers from the very claims
which they face every day in domestic air transportation in the United States?



2. Why should United States citizens/residents be called upon to pay for protective
compensatory damage insurance only in respect of international air transportation when they have the same
protection without the additional cost in domestic air transportation?

3. Why is it that the rights of United States citizens/residents involved in international air
transportation are so readily sacrificed when compared with the rights of United States citizens/residents
involved in domestic air transportation?

4. Why is it that the United States government does not work within the current framework of
the Warsaw Convention and simply eliminate the teal problem, the per passenger limitation of liability,
pursuant to the provisions of Article 22(1), the “special contract® provision of the Convention?

Surely the simple and most effective means of eliminating the problem is to adopt the Japanese
Initiative and by wndiin of contract simply waive the applicable Warsaw Convention limitation of liability on
recoverable damages for personal injury and death of passengers. In addition to the simplii of this
approach and the lack of any necessity for international agreement on the approach, (since the mechanism
for the approach already is in the existing treaty) the a&activeness of this approach may be summarized as

follows:

1 . The approach eliminates any limitation on the amount of recoverable compensatory
damages.
2. The approach maximizes the ease of recovery, since there no longer is any need to engage

in expensive and protracted litigation in seeking to overcome the Convention limitation of liability by proof of
Article 25 wilful misconduct

3. The cost of providing insurance to cover compensatory damages remains, where it is now,
with the airlines, as it should.

4. There is no increase in the risk of litigation involving manufacturers or in the exposure to
punitive damages over and above that which already exists with respect to domestic air transportation in the
United States and the “Convention” related risk, as espoused by the manufacturers, virtually is eliminated.

. The approach also virtually eliminates the necessity of manufacturers being joined in
passenger liability litigation at all, except insofar as the manufacturers may be joined as a third-party by the
airline in an effort to apportion liability in accordance with the relative percentages of fault.

6. There is no need to proceed with the ratification of MAP3 or the adoption of any SCP since
the “problem” to which both are directed, the limitation of liability, no longer would exist.

1. There would be no need for any international agreement on the acceptability or not of the
Japanese Initiative approach since this would be a matter for individual canter selection based upon the

(.‘;



wncems of that carrier for the well being of the citizens of the nation in which it is headquartered or of the
countries to which it operates.

8. MAP4 can still be ratified separately from MAP3, notwithstanding the directive of the United
States to the contrary. The concerns of the cargo caniers, therefore, can be fully addressed and resolved by
the separate ratification of MAP4,

9. There no longer would be any need for liability fitigation as between an airiine and its
passengers in order to establish fault or liability for an accident as a precondition to the recovery of full
compensatory damages. The airline could deal with the subject of full compensatory damages immediately
and without any delay, other than that normally encountered in assembling sufficient data to assess the extent
of the pecuniary damage loss. The only litigation that would take place as between an airlii and its
passengers or the families of its passengers would be with respect to the quantum of compensatory damages
where agreement cannot be reached. Experience has proven that the incidence of this type of litigation is de
minimis where no limitation of liabilii applies.

V. The Perceived Weakness of the Jaoanese Initiative Approach

A number of perceived weaknesses of the Japanese Initiative approach have been advanced as
reasons why the United States should not adopt or advocate the adoption of this approach. They may be
summarized and responded to as follows:

L ‘The United States could not impose the Japanese Initiative approach upon foreign air
carriers operating to the United States. Why not? Is this not precisely what was done by the United States in
1966 by the Montreal Agreement, whereby all air camiers operating to, from or through the United States were
required, as a condition to the continued exercise of their operating authority, to sign a counterpart to the
Montreal Agreement, whereby the Warsaw Convention limitation of liabilii was increased to $75,000 and the
Article 20 defenses were waived up to that amount? There is nothing to prevent this same approach from
being taken today with respect to the Japanese Initiative. In fact, the Japanese Initiative could be
incorporated quite easily into the broad form of the Montreal Agreement, CAB Agreement 18,900. As in the
case of the 1966 Montreal Agreement, the DOT has the authority in 49 U.S.C. § 1372(e) to include a
condition in every issued foreign air carrier permit that the permit holder adopt the Japanese Initiative, i.e.,
waive the Warsaw Convention limitation of liability, as a prerequisite to operating to, from or through the
United States. Since the DOT already has found that the Japanese Initiative, i.e., the waiver of the
Convention limitation of liability by the airlines of Japan, is in.the public interest of the United States, there
would not appear to be any obstacle to making a similar finding as to all foreign air carrier permit holders.

2. The non-US. airines may not be able to purchase adequate liability insurance if the
limitation is waived or the cost of insurance may be increased substantially. The air carriers of the United
States and indeed of the world did not find it at all difficult to obtain adequate liability insurance to cover the
increased exposure to damages as a result of signing the counterpart to the Montreal Agreement in 1966.
The same would be true today if air caniers of the world were to adopt the Japanese Initiative approach.



There may be some increase in premium as a result of the waiver of the applicable limits of liability worldwide,
but the cost to the carriers would be significantly lower than the cost to the passengers that would be imposed
if the SCP plan of the United States were adopted.

3. The Japanese Initiative approach is limited to carriage on Japanese flag camiers. While this
Is true, there is no need for this to remain the case, should the other carriers who operate to, from or through
the United States adopt the Japanese Initiative approach in a manner similar to that which has been adopted
by the carriers of Japan. There would be few instances where a passenger would be flying on a non-
participant in the Japanese Initiative approach, if the approach were adopted universally, just as there are few
instances today where passengers are flying on non-Montreal Agreement transportation carders.

4. A very limited number of United States citizens/residents are unable to sue in the United
States by virtue of the provisions of the current Warsaw Convention Article 28 and the SCP would provide
them with the protection of additional compensation under the SCP regardless of the restrictive nature of
Article 28. Also, MAP3 would add an additional Article 28 jurisdiction, the domicile of the passenger. This is a
feature to be preferred, provided the law of the domicile of the passenger always controls on the issue of the
quantum of compensatory damages. It has been suggested, however, that this is possible of accomplishment
under the regime of the Warsaw Convention and through the Japanese Initiative approach. The same
condition of carriage which adopts the Japanese Initiative approach could provide the acceptance of a fact by
the contracting carrier that the place of business of the carrier through which the contract has been made
shall be deemed to be the place of domicile of the passenger. This would amount to a concession in advance
of a factual issue by the air carrier and would not amount to an alteration of the rules as to jurisdiction within
the meaning of Article 32, which is prohibited. Perhaps this suggestion should be given thorough
consideration. Even today, where Article 28 jurisdiction may be found to be proper in the United States, the
particular air carrier performing the transportation when the accident causing the injury took place may not be
susceptible to in personam jurisdiction in the United States and the passenger, therefore, would have no
recourse in the United States in any event. While it is recognized that the SCP would provide compensation
for that passenger, the incidence of such passengers is even less than de minimis and it is questionable
whether the entire international regime of the Warsaw Convention and the rights of thousands and thousands
of United States citizens/residents should be compromised to alleviate a perceived problem with respect to a
minuscule number of passengers.

VI. Some Legal Difficulties with the Other Proposals under Consideration

It has been proposed and suggested that a special contract also could be reached under MAP3.
This would appear not to be possible. The Guatemala City Protocol deleted the last sentence of Article 22(1)
of the Warsaw Convention and the Hague Protocol. This sentence expressly permitted “the carrier and the
passenger . . . (to) agree to a higher limit of liability” than that laid down in the respective Conventions. With
the deletion of that sentence in the Guatemala City Protocol (now MAP3) and the adoption of an unbreakable
limit of liability of the air carrier, it is highly questionable whether a special contract waiving the unbreakable
MAP3 limit of liability would have any validity. By contrast, Article 22(2)(a) of the Warsaw Convention/Hague
Protocol, as amended by MAP4, conspicuously has retained the possibility for the consignor to increase the



limit of liability for cargo by making a special declaration of value and, if required, paying a supplementary sum
which, if done, would amount to a special contract with the air carrier raising the MAP4 cargo fimit of liability.
The presence of such an acceptable mechanism in MAP4 and the express deletion in MAP3 of existing
provisions in the Warsaw Convention which allow the same thing to be accomplished with respect to
passengers, would indicate that a waiver of the unbreakable MAP3 limit of liability, or a raising of the
unbreakable MAP3 limit of liability, is not possible under MAP3.

VII. Conclusion

The Japanese Initiative approach presents the simple solution to the problem which has caused all of
the perceived ills of the present Warsaw Convention liability system. The simplicity of the approach is
emphasized by the fact that no international convention or agreement would be required to adopt and put into
place the Japanese Initiative approach in the United States. It is significant that the Japanese Initiative
approach has received the unqualiied endorsement of the Bush and Clinton Administrations on three
separate occasions as being in the public interest of the citizens of the United States.

The adoption of the Japanese Initiative approach as a matter of policy by the government of the
United States would require liffle more than a 1990's approach to the 1966 approach which resulted in the
Montreal Agreement. In fact, the basic structure of the Montreal Agreement probably could be used as the
foundation for the formulation of the United States version of the Japanese Initiative.

The focus of current and future attention, therefore, should be upon the Japanese Initiative approach
and how to make it adaptable and acceptable in the United States and presumably thereafter throughout the
aviation world. Air carriers in other countries of the world, which do not have the disparate problems that exist
in the United States and in Japan, as between domestic and international transportation damage award
levels, simply can adopt the Japanese Initiative approach in some form or another, or not at all, consistent
with the considerations of their citizens and their existing domestic laws.

The adoption of the Japanese Initiative approach will serve fully the interests of United States
citizens/residents who are passengers in international air transportation, will meet fully the present wncems
of manufacturers with respect to the adoption of MAP3/SCP, will eliminate all of the perceived ills of the
current Warsaw Convention system of liability as enumerated above in II, will allow for the ratification and
adoption of MAP4 to alleviate all of the wncems of the cargo carriers and will leave open only that very small
class of United States citizen/resident passengers who formulate a trip which does not involve an Article 28
place in the United States. This single remaining wncem should not serve to deter the immediate adoption of
such a simple solution to a 40 year old problem. If it is a wncem that must be addressed by the United
States, then perhaps consideration should be given to remedial domestic legislation or to the acceptance by



the air carrier in the Japanese Initiative condition of carriage of the fact that the domicile of the passenger (4
shall be deemed to be a place where the wnbact of transportation has been made within the meaning of ‘

Article 28 of the Convention.

| disagree with my colleague Lee S. Kreindler. It is NOT time the Warsaw Convention was
denounced. It IS time that the United States give serious consideration to the formulation and adoption of an

American Initiative, following the example of the Japanese Initiative Approach.

George N. Tompkins, Jr.

( .
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|. Preface

The Cvil Air Law Research Institute, established within
Avi ation Devel opnent Foundation, a foundational juridical
person, has been conducting a wide range of research activi-
ties concerning Civil Air Law since its establishnent in 1967.
In particular, since 1971, it has conducted several research
activities on the Guatemala Gty Protocol and on the Donestic
Suppl emental Plan as a conpensation system under the Quatemal a
Gty Protocol in light of novements in various countries
relating to nodernization of the Warsaw system through the
Cuatemala Gty Protocol. In 1978, in the Internediate Report
(entitled "Domestic Supplenental Plan"), the CGvil Ar Law
Research Institute/ AirTransportation Law Special Subcomm ttee
reported the results of its study on the Donestic Suppl enental
Pl an under the Guatenala Gty Protocol and the results of its
research on the nmovenent in the United States toward ratifica-
tion of the Montreal Additional Protocol No. 3 as well as the
results of its study of various issues related to the Donestic
Suppl enental Plan in Japan. Thereafter, in the report of the
Gvil Ar Law Research Institute/Donestic Supplenental Plan
Subcomm ttee (1980) and in the report of the Cvil Ar Law
Research Institute/ Montreal Protocol Subcommttee (1982),
specific problens under a nodel insurance system were exam ned
and reported. Wwen it later appeared that the United States,
whose participation is essential, had suspended its novenent
toward ratification of the Protocol, the focus of research
activities shifted to the study of air carriers' "conditions
of carriage". However, in 1990, when the U S. Senate Foreign
Rel ati ons Committee held public hearings on the Montreal
Addi tional Protocol No. 3/ Donestic Supplenental Plan, we
resuned our study of the Montreal Additional Protocol No. 3/
Donestic Supplemental Plan. The United States draft of the
Donestic Suppl enental Plan was introduced and problems rel ated
to that draft were reported. At about the same time |ast June



the Japanese Council for Transport Policy indicated that
"because the current liability limts cannot always be said to
be sufficient, it is necessary to re-evaluate these linits
taking worldw de nmovenents into consideration". Therefore,
the Gvil Ar Law Research Institute has established the Ar
Transportation Law Subconmttee in order to study the current
status of and issues pertaining to the liability scheme of
international air carriers and nethods for its inprovenent.
The following is the report of the results of that study.




II.  Research Projects (June, 1991 through My, 1992)

Cvil Ar Law Research Institute

June 13, 1991 : Adopt ed Research Report of 1990
Revi ewed and determ ned 1991 study
pl an

May 22, 1992 : Adopted this Research Report

Alr Carriers Conditions of Carriage Subconmttee

June 13, 1991 : Adopt ed Research Report of 1990
Revi ewed and determ ned 1991 study
pl an

Air Transportation Law Subcomm ttee

July 9, 1991 : St udi ed responses (User Protection
Code) to the liability limt of the
Japan Cceangoing Passenger  Ship
Associ ation
Studi ed issues concerning the Domes-
tic Supplenental Plan

Novenber 14, 1991 : Studied the basis for the liability
limt of air carriers
Researched issues which may arise if
the liability limts were abolished
by the "conditions of carriage"

February 18, 1992 : Exam ned outline of this Research,,
Report
April 21, 1992 : Drafted this Research Report



May 22, 1992

Working G oup

July 29, 1991

Septenber 12, 1991 :

Cct ober 30, 1991

January 28, 1992

March 25, 1992

Adopted this Research Report and
brought it up before the Cvil Ar
Law Research Institute for adoption

Studi ed i ssues concerning the Mn-
treal Additional Protocol No.3 and
t he Donestic Supplenental Plan in
conpari sonw t hi ncreasi ng passenger
liability limts through "conditions
of carriage"

Studied liability limts of air car-
riers
St udi ed insurance probl ens

Revi ewed nmovenent on the Montreal
Addi tional Protocol No. 3
Studi ed i ssues which may arise if
Japan does not ratify the Mntreal
Addi tional Protocol No. 3

Studied the possibility of the Mn-
treal Additional Protocol No. 3
entering into force

Studied "conditions of carriage"
that abolish the liability limt

Exam ned Research Report Draft




I1l1. Details of Research

1. CQurrent Status of Liability System of International Ar
Carriers and Problens concerning thereto

(1) Current Status of Liability System of International Ar
Carriers

There are three agreenents currently in force which
provide for carrier liability in international carriage by
air: the Warsaw Convention (Note 1), the Hague Protocol (Note
2) and the CGuadal aj ara Suppl ementary Convention (Note 3). As
is widely known, Japan is a high contraction party to the
first two, both of which provide carrier's liability limts
concerning danmages in case of passenger death or bodily injury
in international air carriage to which those agreements apply.
The liability limts under those agreenments are 125,000 gold
francs (equivalent to ussi0,000) and 250,000 gold francs
(equivalent to US$20,000) respectively. However, those
agreenments stipulate that liability Iimts higher than the
above amounts nmay be established by a special contract between
t he passenger and the carrier (Article 22 (1) of the Warsaw
Convention, Article 22 (1) of the Warsaw Convention as anended
by the Hague Protocol). Based on these provisions, al
Japanese airlines are currently using 100,000 SDR (approx. 18
mllion yen) as the liability limt under their "conditions of

carriage". (Note 4).

There are several other agreenents concerning liability
limts for international air carriers : the Quatemala Gty
Protocol adopted in 1971, in which the liability linmt was in-
creased to 1.5 mllion gold francs (equivalent to Us$120,000),
the Montreal Additional Protocol No. 3, an amendnent of the
Quatenala Gty Protocol adopted in 1975, in which the unit for
denominating the liability limt was changed to Speci al
Drawi ng R ghts ("sbr"), which is applied by the Internationa
Monetary Fund. Neither of the above two protocols has entered
into force yet.

Note 1: "“Convention for the Unification of Certain Rules
relating to International Transportation by Ar"
signed at Warsaw in Cctober, 1929.

Note 2: "Protocol to anend the Convention for the Unifica-

tion of Certain Rules relating to International
Carriage by Air signed at Warsaw on 12 Cctober
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Note 3:

Not e 4:

1929" signed in September 1955. In this Protocol
the carrier's liability limt for damages in case
of death or bodily injury in international air
carriage to which the conventions are applicable
was increased up to twice the Iimt under the
War saw Convention, which was, in the United States'
opi nion, not high enough. Then the United States
refused to ratify this Protocol and even seened to
denounce the \Warsaw Conventi on. As a result of
this novenent, the International Air Transport
Associ ation ("IATA") took the initiative to estab-
lish an air carriers agreenent (the Montreal Agree-
ment) in 1966. In the Montreal Agreenent, the
liability limt in case of the death or bodily
injury of a passenger whose itinerary includes a
point in the United States of America as a point of
origin, point of destination, or agreed stopping
pl ace was increased to us$75,000 (inclusive of
|l egal fees and costs. |f such legal fees and costs
are awarded separately, US$58,000 exclusive of
suchfees and costs). This is higher than the limt
provided in the Hague Protocol. The Montrea
Agreement also provides that when carrier increases
its liability limt to the above-nentioned anount
under its "conditions of carriage", it should waive
the Article 20 defense under the Warsaw Conventi on.
In the United States, it is required that all who
engage in international air transportation should
participate in the Mntreal Agreenent and there-
fore, all US. international airlines ‘and foreign
airlines which serve the United States participate
in this agreenent.

"Convention Supplementary to the Warsaw Convention

for the Unification of Certain Rules relating to
International Carriage by Air Perforned by a Person
ot her than the Contracting Carrier" signed at
Guadal ajara in July, 1961.

Provi ded, however, that the carrier shall not be
entitled to avail itself of this liability limt if
the damage is caused by its "wilful m sconduct or
such default as is considered to be equivalent to
wi | ful msconduct” (Article 25 of the Warsaw Con-
vention) or if it acts with "intent to cause danmage
or recklessly and with know edge that damage woul d
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probably result" (Article 25 of the Warsaw Conven-
tion as anended by the Hague Protocol) is proved.

(2) Problenms in the Current Liability System

As described above, the Warsaw Convention and the Hague
Protocol are the two prinmary sources concerning air carrier
[iability in accidents involving passenger death or bodily
injury in international carriage by air. These are supple-
mented by the Mntreal Agreenment (an inter-carrier agreenent
in which all air carriers serving the United States partici-
pate) and each airline’s "conditions of carriage". |n [ight
of the recent standards of damages for accidents involving
human |ife in Japan, Europe or the United States, it must be
acknow edged that the aforenentioned liability limts are
definitely too | ow.

For exanple, when we view the level of conpensation in
Japan for damages in the case of bodily injury or death, it is
said that the anount may reach approximately 100 mllion yen
in the case of the death of an adult male who is the nmain
support of a household. In addition, the insured anount for
conmpul sory insurance under the Autonobile Accident Danages
Conpensation Law is currently 30 mllion yen (in the case of
deat h). This anmount is nmeant to be a mnimum guarantee in
respect of an autonobile accident. Conpared to the foregoing
anount of conpensation in the case of an autonobile accident,
the liability limts provided in international air carriage
are of a nuch |ower order

I n respect of international carriage by ships, which is
anot her nmethod of international passenger transportation that
has traditionally retained limtations on liability, rules
equi valent to other means of transportation which do not have
limtations on liability have been adopted in Japan. That is,
oceangoi ng passenger ship owners in Japan established "User
Protection Code" (Note 5) in November, 1990 which is a vol un-
tary set of rules for the protection of passengers, and they
have waived liability limts for passengers which would
ot herw se be applicable under the conventions and the | aw
(Note 6). This fact raises substantial questions about the
exi stence of limtations on liability which only the air
transportation business retains.

Additionally, in the Japanese donestic air transportation
business,' liability limt under "conditions of carriage" (then
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23 mllion yen) was abolished in 1982 because that amount was
too I ow even at that tine.

Expl ai ned above are sonme exanples just in Japan, but even
on the international level, there have been many requests
since the Hague Protocol entered into force that the current
liability limt be reviewed. Several attenpts have been nade
to nodify the liability Iimt for passengers such as the
Quatemala Gty Protocol and the Mntreal Additional Protoco
No. 3 as mentioned above. Those protocols, however, have not
yet entered into force after 21 years from adoption of the
Quatenmala City Protocol and 17 years from adoption of the
Montreal Additional Protocol No. 3. One reason for this is
the characteristics of the liability limt (it is prescribed
to be unbreakabl e even when there are causes under the
Conventions (cf. Note 4) that woul d otherw se prevent the
carrier fromavailing itself of liability limt), but now it
appears that the biggest reason is that the above liability
limt has becone unacceptablly |aw for mmjor countries which
are holding keys for these conventions to enter into force.

Not e 5: The Japan Cceangoi ng Passenger Ship Associ ation
adopted "Rules for the Protection of Passengers
aboard Passenger Ships" (User Protection Code) in
Novermber 1990 as recommended by Cceangoi ng Passen-
ger Ships Subcomm ttee of General Departnent of
Council for Transport Policy. The rul es provide
the follow ng:-

(i) Ship operators should ensure the smooth conpensat -
ion for danmages suffered by passengers in the case
of death or bodily injury by carrying adequate ins-
urance, taking social and econom c circunstances
into consideration. In such cases, the ship owners
should carry liability insurance of at |east 50
mllion yen per passenger.

(i1) Ship OQperators should waive their right to avai
thensel ves of any liability imt including the
limt provided in the "Law concerning limts of
liability for ship owners, etc.” in case they are
to conpensate passengers for death or bodily inju-.
ry.

The Mnistry of Transport has directed the Japan
CQceangoi ng Passenger Ship Association to notify all
menbers of this "User Protection Code".
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Not e 6: Japan is a high contracting party to the "Conven-
tion on Limtation of Liability for Maritine
Cains, 1976". This convention is donestically
enacted as the "Law concerning Liability Limt of
Ship Omers, etc.”

(3) Difficulty in Reformation of Current Status through the
Montreal Additional Protocol No. 3/ Domestic Suppl ementa
Pl an

The issues of liability limts for international air carr-
lers stipulated under the current conventions or "conditions
of carriage" have been exam ned above. When we consi der
solutions for these issues, we nust not overlook the point of
i nternational cooperation. That is, since international
carriage relates to various countries where standards of
damages are different, it is necessary to take those into
consi der at i on.

Under these circunstances, with the recognition of the
I mportance of international cooperation, a study has been made
in Japan on the Donestic Supplenental Plan (Note 7) as a
systemto suppl ement danages which exceed the liability limt
provi ded under the Montreal Additional Protocol No. 3. Qur
Gvil Ar Law Research Institute/Air Carriers Conditions of
Carriage Subcommttee resuned its study of the Donestic
Suppl enental Plan in 1990, and has continued to research the
conpensation system under the Mntreal Additional Protocol No
3. and the Donestic Supplenental Plan in the course of our
basic study into what the liability of international air
carriers should be. As a result of our study, we nust state
that this system has certain difficult problens both theoreti-
cal and practical (Note 8).

From an international viewpoint on the other hand, it is
not too nuch to say that it is quite doubtful that the current
status can be reformed by the Mntreal Additional Protocol No
3 since the possibility of its comng into force is very
small. (Note 9)

Therefore, we have reached the conclusion that sone nethod
other than the Montreal Additional Protocol No. 3 and the
Donesti c Suppl enental Plan based on that Protocol must. be

studied urgently to inprove 'the current status. .



Note 7:

Note 8:

Under the Montreal Additional Protocol No. 3,
liability limt is fixed at 100,000 SDR which is
absol utely unbreakable. However, a high contract-

-ing party, which thinks the above amount is insuf-

ficient, is permtted to adopt a donestic systemto
suppl erent the danmages which exceed the ampunt
payabl e under the Protocol.

Theoretical Problem

A point of great controverse during the conference
where the Guatemara Gty Protocol was discussed and
adopt ed was whether the liability limt should be
prescribed to be unbreakable even when there are
causes under the Conventions (cf. Note 4) that
woul d prevent the carrier fromavailing itself of
the liability limt, [f Japan attenpts to ratify
this Protocol, this issue is sure to invite much
dispute in Japan over the conflict with the "public
order and good norals" prescribed in the Japanese
Gvil Code and the ™"inviolable property rights"
guar anteed under the Japanese Constitution.
Secondly, paynent under the Donestic Suppl enenta
Plan can hardly be regarded as "conpensation of
damages” (which is, in principle, to be paid by the
l'iable person in the way of "conpensation"), since
it is borne not by carriers' but by passengers'’
contributions (Article 35 A of the Warsaw Conven-
tion as anended by the Guatemala City Protoco
provides that no burden other than to coll ect
contributions from passengers shall be inposed upon
the carrier). In view of the foregoing, there
arise such problens as what is the theoretica
characteristic of the paynent under the Donestic
Suppl emental Plan and what is the theoretica
fairness, in adopting a system where conpensation
I's borne by "passenger's contributions" rather than
the traditional system of conpensation.- In respect
of these problens, many discussions have been had
not only during the conference on the said Protoco
but also thereafter, but we nust say that there has
not yet been any adequately persuasive explanation

Practical Probl em
As for a concrete Domestic Supplemental Plan, there
Is adraft prepared in the United States, and our
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Note 9:

Air Carriers Conditions of Carriage Subcommttee
has researched this draft in 1990. As a result of
that research, it has becone clear that it is quite
doubt ful whether the Plan, the schene of which
appears in the draft, is actually workable in view
of the follow ng significant problens (and oth-
ers): -

(a) Payability of the said Plan, the nmethod for
cal cul ati ng passengers' contributions, which
becone the funds of the Plan, and the neasures
to be taken when such contributions are not
sufficiently accunul ated are not clear.

(b) The limt is established for one aircraft per
accident. It will be difficult to decide
whet her the total ampunt to be paid fromthe
funds will exceed the established limt before
materials necessary to cal cul ate danages are
al nost conplete and before the total amount of
damages is estimated. Before such estimation
is made, paynent cannot be started from the
funds, and it thus appears that pronpt paynent
wll be hard to expect.

(c) It is not clear how to make adjustments with
other countries' Donestic Supplenmental Plans.

In order to make the Montreal Additional Protocol

No 3. enter into force, 30 countries nust ratify
it. Only 19 countries have ratified this Protoco

so far, and according to the survey by the Interna-
tional Cvil Aviation Oganization ("I CAQ'), there
are only 4 countries (Lesotho, Australia, Germany,

the United States of Anerica) which are show ng
some novenment toward its ratification.

The United States, in view of its position in the
field of civil aviation, has the greatest power to
make this Protocol enter into force. (The other
countries have watched the novenent of the United
States for the past 20 years.) The United States
Is conditioning its ratification on a satisfactory
Donestic Supplenental Plan, which, it is said, wll

require legislative action. However, |ooking just
at the American draft, which has the problens dis-
cussed above, the success of the |egislation seens
highly uncertain. A simlar situation occurred in
the past in connection with draft |egislation to
create conpul sory insurance systemin order to sup-
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plement the liability limt in connection with the
Hague Protocol ratification which was expected to
be enacted, but became deadl ocked.

In Australia, a law to inplenent this Protoco

donestically was conpleted at the end of |ast year
in preparation for the future ratification of the
Prot ocol . In the Parlianent, however, the liabil-
ity limt became a serious problemand it was sug-
gested that a Donestic Supplenental Plan is indis-
pensabl e (as expected, legislation was considered
necessary) if the Protocol were to be ratified.

The Governnent agreed to investigate the possi-
bility of a Domestic Supplenental Plan for the
first time at that point. |t is reported that this
I nvestigation has not yet been started.

In Germany, it is reported that due to the prepara-
tion of legislation after unification of East and
West Germany, there -is no progress on the issue of
ratification of this Protocol.

Since, as explained above, the reformof the cur-
rent situation by the Mntreal Additional Protoco

No. 3 is progressing too slow, the najor airlines
in the world (especially European carriers) are
reported to be intending to proceed with reforna-
tion outside that Protocol

2. Direction of Solutions to the Issue of Passenger Liability
Limts

(1) Consideration of Practical and. Effective Measures

As a neasure to solve the liability limt issue other than
t hrough the Montreal Additional Protocol No. 3 /Donestic
Suppl enental Plan which seens unlikely to enter into force at
| east in the reasonably near future, it would be conceivable
froma theoretical viewpoint to take neasures such as enacting
a conpulsory domestic Jaw, introducing a conpletely new
convention, or proposing another inter-carrier agreenment
simlar to the Mntreal Agreement. However, in consideration
of the urgent need for inprovenent , none of these ideas can be
said to be practical. Therefore, there seems to be only one
realistic nethod to inprove-the current situation and that is
t hrough necessary anmendnents to the "conditions of carriage"
(which can be regarded as a "special contract" as set forth in
the Article 22 (1) of the Warsaw Convention) of the airlines
under the current 'Warsaw Convention franmeworKk.
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Set out belowis the result of our study on measures to
resolve the liability limt issue through necessary anmendnents
to "conditions of carriage"

(2) The Meaning of Limtation of Liability in International
Air Carriage

Currently, the limtation of liability of internationa
air carriers is set forth under their "conditions of carriage"
based on the relevant conventions. In order to'research the
issue of an increase/abolition of the liability limt, the
meaning of limtation of liability in international air
carriage nust first be considered.

There is no doubt that the establishnment of liability
limts for air carriers with respect to conpensation for
damages had a strategi c purpose at the beginning to protect
and foster the primtive air transport industry (and simulta-
neously to establish aviation insurance markets) as well as to
establish unified rules (which would nake it possible to
estimate the anount of damages to be paid by the carrier in
case of an accident) in international carriage which would
i nvol ve various countries with different |legal, economc and
soci al systens. However, considering the current status of
| argely developed air transport industry, these reasons cannot
be sufficient to maintain the liability limt except in case
of devel opi ng nations.

There have been many attenpts to identify a basis for the
continued existence of the limtation of liability other than
those strategic considerations, but no sufficient explanation
has been found. However, the econom c inpact shoul d probably
be the starting point when we consider this issue. That is,
it is meaningless to argue about the propriety of the exis-
tence of a limtation of liability in the abstract w thout
being attentive to the follow ng issues:-

- Wuld an insurance conpany be able to provide the
necessary insurance coverage even if the liability limt
is increased by a large margin or abolished?

- How nuch of an increased burden (such as increased
i nsurance premuns) would it place on air carrirers and
how would it be reflected in airfares?

(3) Study .on Econom c | npact
Here, let us consider what kind of inpact it would have on
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rel evant parties if the Japanese airlines greatly increase or
abolish the liability limt. The major points in considering
this issue would be: whether it would be possible for carriers
to carry necessary insurance after a large increase or the
abolition of the liability limt; and how and whether there
would be a dramatic increase in airfares as a result of an
I ncrease in insurance prem uns.

As for the ability to carry necessary insurance, there

seens to be no problem \Wien the liability linit was abol -
I shed for domestic flights in 1982, there was no problem As

inthe United States, insurance is underwitten w thout any
probl em even though there is no liability limt for domestic

flights. (It is, however, necessary to recognize that the
amount of any increase in the premuns will largely depend
upon the then current market situations and other conplex

factors.)

Secondly, although the nechanismto determne airfares is
very conplex, the fraction conprising insurance premuns, one
of the elements in determning airfares, is not very large and
can be expected to be less than 1%

As a result, there is the foregoing reservation relating
to the increase in insurance premuns, but it is estimted
that this would not present an insurnountable economc
obstacle (i.e. increases in insurance premunms do not directly
lead to increases in airfares) if Japanese airlines substan-
tially increase or abolish the liability limt. As for mgjor
foreign airline conmpanies, the situation would be nore or |ess
simlar to the Japanese situation if the liability limt is
increased by a large margin or abolished.

(4) Selection of either Large Increase or Abolition of the

Liability Limt

There is a concern that it mght be too drastic to abolish
the liability limt and that from the standpoint of preserving
the international balance, it would be better to establish a
certain increased limt instead of abolishing the Iimt
altogether. However, if the international balance is consid-
ered in determning the anount of the [imt, the result woul d
be insufficient as a limt in light of the Japanese standard
of damages for accidents involving human life. It is also
expected that when conpensation by out-of-court settlenent
(which is' applied as' a nmethod of resolving conpensation for
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nost accidents in Japan) is nmade, the carrier's "good faith"
is, in a sense, neasured by the amount paid in excess of the
[imt and thus the limt is apt to work as only a starting
figure for negotiation in nost cases. In addition, the "exis-
tence" or "retention" of the liability limt, which other
nodes of transportation do not have, would nake natters even
worse and mght create social problens in Japan in view of the
way in which the liability of airlines in case of accidents is
pursued by the public including not only by victins and their
famlies but also by the mass nedia. Furthernore, the exis-
tence of a liability [imt which is breakable when there are
causes under the Conventions (cf. Note 4) that prevent the
carrier fromavailing itself of that liability limt |eaves
the follow ng problem That is, because of the breakable
nature of the liability limt, those who w sh conpensation in
excess of the liability limt wll pursue the aforenentioned
causes, and it mght lead to the delay of conpensation. As
for economc inpact, although there are sone uncertain
el ements concerning insurance prem uns as exam ned above,
there does not seemto be a substantial problem As a result,
under the current circunstances in Japan, abolition of the
liability limt appears to be the appropriate choice.

3. Mdification of the Liability Limt by Conditions of
Carriage

(1) Basic Policy of Modification

Wiile one cannot rule out the possibility that it wll
beconme necessary to amend the "conditions of carriage" by
i ncorporating ternms and conditions from the Mntreal Addition-
al Protocol No. 3, under the current circunstances, there is
little possibility that this Protocol will enter into force in
the near future. Therefore, it is practical to exam ne the
m ni num neasures needed to abolish the Iimt under the current
War saw Convention system

(2) Specific Contents

(1) To establish provisions under which no liability limt
woul d be applied for passenger accidents. (The carrier
woul d not apply the liability Iimt based on the Warsaw
Convent i ons/ Hague Protocol.)

(ii) As for the basis for liability, the principle of the War-
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saw Hague Protocol, namely presumed fault of the carrier
shoul d be adpopted along with the abolition of the
liability limt. In this situation there are the
following two choices in respect of the waiver of the
defense of lack of negligence under the Article 20 (1) of

t he Warsaw Conventi on: -

(a) Wiere the Montreal Agreenent applies, the carrier
wai ves t he defense based on | ack of negligence to
the sum prescribed in the Mntreal Agreenent,
namel y us$75,000 inclusive of |legal fees and costs
or USs$58,000 exclusive of legal fees and costs if
t hose are awarded separately.

(b) The carrier waives the defense of lack of negligence
under the Article 20(1) of the Warsaw Convention up
to 100,000 SDR, as is now the case.

The Japanese airlines' waiver of the aforenmentioned
defense up to 100,000 SDR under its "conditions of carriage"
is closely related to and bal anced with the existence of the
liability limt. The concept of (a) returns to the principle
of the Warsaw Convention for liability where the liability
limt is abolished and, where the Mntreal Agreenent applies,
provides for waiver of the right to invoke the Article 20(1)
def ense under the Warsaw Convention to raise |ack of negli-
gence as a defense as required under the Mntreal Agreenent.
In order to be conpensated in excess of the liability limt
under the current Warsaw Convention system whichever of the
two choices, (a) or (b) is selected, passengers have the
burden of proving the causes under the Conventions (cf. Note
4) that prevent the carrier fromavailing itself of the
liability limt. Wien the liability limt is aboli shed,
passengers are relieved of this burden, and this will be of
benefit to them (One view of (a) is that this choice may be
di sadvant ageous to passengers since the scope of the waiver of
the said defense is narrower than choice (b). On this point,
the concept of (b) is to maintain the sane extent of the
wai ver of the defense as is currently applied by Japanese
airlines, which is 100,000 SDR One view of (b) is that,
where carriers abolish the liability limt while naintaining
the sane extent of the waiver of the defense, it may put too
heavy a burden on carriers taking into consideration the
bal ance between the abolition of the liability Iimt and the
scope and extent of the waiver of the defense in question,
especially where there is another w ongdoer.

- 16 -



(ii1) Provision Excluding Punitive Damages

If the liability limt is abolished, there is concern
about punitive danmages which are permtted in sone foreign
countries in view of their large anounts and their difficulty
in estimtion, (However, it is considered that, even under
the current circunstances, in such cases where punitive
damages becone an issue, the carrier's wlful nisconduct or
gross negligence mght be found and the liability limt would
not be applied (Article 25 of the Warsaw Convention). [f this
Is so, the position of the carrier would not be made much
worse than it is now.) On the other hand, there is another
opinion that there is little cause for concern regarding
punitive danmges, since there have been sone judicial prece-
dents in which punitive damages are not recoverable in a case
where the Warsaw Convention applies. However, this is
prem sed on the Warsaw Convention being applied, and espe-
cially when one considers non-Convention carriage, a clause in
the "conditions of carriage" under which punitive damages are
excluded would not be without meaning. (However, the enforce-
ability of such provision in the "conditions of carriage" is
by no means free from doubt.)

(3) Collateral Issues
(i) Relation with the Montreal Additional Protocol No. 3

Abolition of the liability limt through the "conditions
of carriage" conflicts with the Mntreal Additional

Protocol No. 3 which does not admt a limt in excess of
the anount stipulated in the Protocol. |f the Mntrea

Addi tional Protocol No. 3 should enter into force and any
hi gh contracting prty shoul d denounce the \Warsaw Conven-
tion or the Hague Protocol in the future, any carriage
bet ween Japan and such denounci ng country woul d becone
non-Convention carriage unless Japan ratifies the
Montreal Additional Protocol No. 3 (ratification of the
Montreal Additional Protocol No. 3, however, wll be
difficult since, as nentioned above, the Protocol in
guestion does not admt a limt in excess of the one
stipulated therein), and there would arise a problemin
respect of the predictability of legal matters. |n order
to prepare for such a situation, it mght be necessary to
incorporate in the "conditions of carriage" all the
provi sions of the Mntreal Additional Protocol No. 3
other than the liability limt and the liability princi-
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ple.

(it) Limts of Amendnents of Conditions of Carriage as a
Response

To the extent that anendment of "conditions of carriage"
Is selected to inprove the current situation, the problem wll
not be solved for those airlines which do not anend their
“conditions of carriage" voluntarily. |n that sense, respons-
es such as amendnent of the "conditions of carriage" have
their limts. This becomes clear in the case of accidents in
a joint operation flight in particular when a low liability
Ijqjt is left in the "conditions of carriage" of a partner
airline.

4. Efforts toward International Agreenent

Abolition of the liability limt by Japanese airlines
under their "conditions of carriage" is recognized under the
War saw Convention/ Hague Protocol and creates no problens under
rel evant international conventions. On the ot her hand,
careful consideration nust be given to international aspects
since the issue of the liability limt in international air
carriage is a matter which relates to the special nature of
international air carriage, as the carriage which involves
various countries wth different legal, economc, and social
syst ens. Furthernore it cannot be denied that the abolition
of the liability limt by amendment to the "conditions of car-
riage" recommended by us is intended to inprove the current
situation by a different approach from those which have been
taken internationally in the past. Therefore, we would |ike
to assert that every effort should be nade before both the
International Cvil Aviation O ganization ("ICAO") and the
International Air Transport Association ("IATA") and wherever
an opportunity is presented, to obtain an understanding of how
present circunstances in Japan have required the adoption of
these provisions as a tenporary response to the problens
related to appropriate liability for international air
carriers, and at the sane tinme to present a schene of appro-
priate liability for international air carriers and form an
I nternational consensus around it.

5. Concl usi on

As a result of our study on what should be the schene of
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liability for Japanese international air carriers, we are
convinced that with regard to the liability limt in question,

the only proper and realistic solution is to anmend the
“conditions of carriage" that conmplies with the current system
under the Warsaw Conventi on. Wth regard to whether the
[iability limt should be abolished or its anmount should be
increased by a large margin, the fornmer is recommended
although it is subject to reservations with respect to
i nsurance premuns. However, the amendment of the "conditions
of carriage" is no nore than a response by individual carriers
and we should take it into consideration that this nethod
definitely falls behind a treaty as a proper way to'settle the
Issue of international air carrier liability. It is inpor-
tant to nake further efforts toward establishing a new
liability scheme of international air carriers, including such
matters as noderni zation of transport docunents, additiona

bases of jurisdiction and so forth. Japan, too, is expected
to make significant contributions in this regard.
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STATEMENT SUBMITTED TO THE IATA AIRLINE LIABILITY CONFERENCE BY
THE INTERNATIONAL CIVIL AVIATION ORGANIZATION

Good morning.

Mr. Chairman, delegates and observers, ICAO wishes to express its thanks to
IATA a being able to participate as an observer to this very important Conference on Airline
Liability.

Since 1965 ICAO has been actively involved in the process of modernization and
updating of The Convention for the Unification of Certain Rules Relating to International
Carriage by Air, signed at Warsaw in 1929 (the Warsaw Convention).

The last effort to update the Warsaw System was in 1975 with the adoption of
Additional Montreal Protocols Nos. 1, 2 and 3, and Montreal Protocol No. 4. However amost
twenty years later these instruments are still short of the necessary 30 ratifications to enter into
force. A substantial number of States still attach great significance to the ratification by the
United States of the Montreal Protocols Nos. 3 and 4 and seem to be awaiting any developments
in that context before undertaking similar steps. One of the basic issues which has contributed
to this is the level of the air carrier liability limits defined in the Protocols. Since 1975 inflation
has reduced the worth of the passenger liability limit under Additionad Montreal Protocol No. 3
to about a third of its origina value; therefore some States would wish to see the ligbility limits
established under that Protocol updated to reflect more adequately their change in vaue. Other
States argue that the limits under that Protocol remain adequate to cover the needs of their
citizens or are even too high; such States are also concerned with the impact which the increases
in insurance premiums associated with the higher liability limits might have on the already
generaly precarious financial position of their nationa carriers and whether these increases could
easily be absorbed through higher air fares. The impasse created by this situation has led a
number of States to take unilateral action to seek nationa or regional solutions in order to remedy
perceived deficiencies of the “Warsaw System”. These initiatives are difficult to reconcile with
the purpose of maintaining a global uniform system.

It is ICAO’s view that the unification of law relating to the internationa carriage
by air, in particular unification of law relating to liability, is of vital importance for the
harmonious management of international air transport. Without such unification of law complex
conflicts of laws would arise and the settlement of claims would be unpredictable, codtly, time
consuming and possibly uninsurable. Furthermore, conflicts of jurisdiction would arise which
would further aggravate the settlement of liability clams.

In view of the above, in 1994 the ICAO Council established the parameters of
a socio-economic analysis of the limits of air carrier liability to be carried out by the Secretariat
in co-ordination with IATA. The study is one step in a dynamic process initiated by the Council
to try to overcome the problems associated with the current liability system and, if necessary.,
rethinking the whole system in an innovative way in order to harmonize the needs of the air
trangport community world-wide.



The study is focusing on determining the adequacy of the limits of liability
currently prevailing or proposed in different States and regional groups of States, the costs (in
terms of insurance and payouts) to air carriers of providing higher limits, and indicative
additional costs of applying such limits. The study is largely based on an anaysis of
questionnaires, one for States regarding the adequacy of the limits and one for air carriers (which
was distributed by IATA) focusing on the costs, as well as data provided by other sources such
as the insurance industry, consumer groups and other relevant world-wide and regional
organizations.

The deadline for replies by States to the ICAO questionnaire was May 28. To
date we have received some 30 replies as well as contributions from the insurance industry and
from two consumer groups. We are very encouraged by this rate of response to a particularly
difficult questionnaire involving severa government departments, which suggests a high degree
of interest among the ICAO contracting States on this issue. Our intention is to present to the
ICAO Assembly in September a preliminary report based on the current situation, the results of
this Conference and the analysis of the questionnaires received. Then it will be up to the
Assembly to decide how ICAO should proceed on this issue. Clearly, much will depend on the
outcome of your Conference and we wish you well in your deliberations.

Thank you.
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PROPOSAL FOR AN ENHANCED LIABILITY PACKAGE
(Submitted by Air Mauritius and Air New Zealand)

Based on the discussons of the Conference, there seems to be a consensus that:
« the concept of voluntarily raising current liability limits through an intercarrier

agreement isgenerally considered desirable;

adjustment of those limits by the applicable inflation factor since 1966. with the new
limit to be established as 250,000 SDRs would congtitute a reasonable updated figure;
prompt and full compensatory damages to passenger claimants should be secured
through au appropriate mechanism or mechanisms, and

governments should assume their responsibility to act urgently to modernise the
Warsaw System through ICAO.

A new intercarrier agreement should now be concluded to incorporate the following:

the provision of an up-front payment facility in order to respond to claimants’ needs
and be acceptable to governments,

the retention of defenses under Article 21 of Warsaw/Hague;

awaiver of Article 20 defenses up to the updated limit;

a “third-tier” beyond the updated limit, where circumstances so require;

assistance to developing countries’ airlinesto meet any additional cost resulting from
the increased limits.

The enhanced liability package providing for proven compensatory damages would

comprise:

. First tier: Current Warsaw/Hague limits on the basis of strict ligbility,
I.e. waiver of Article 20 defenses up to such limits.

. Second tier: The updated limit of not less than 250,000 SDRs, on the
basis of [strict liability (defenses under Article 20
Warsaw/Hague being waived)], periodically inflation-
adjusted. (The second tier amount would include the first
tier).

Third tier: The amount of proven compensatory damages beyond the

second tier on the basis of [presumed-fault liability (?)] to be
secured where circumstances so require through a non
discriminatory mechanism, which may be funded by
passenger surcharges. Provision to be made to ensure that
clamants may not recover damages twice.
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Airline Liability Conference

Washington, 19-27 June 1995

Submission of the African Airlines Association (AFRAA)
No. 2

| am speaking on behalf of African Airlines Association members attending this
conference, namely: Royal Air Maroc, Ethiopian Airlines, Air Gabon, Air Madagascar,
Uganda Airlines, Ghana Airways, South African Airways, Egyptair.

| associate myself to compliment Air Mauritius and Air New Zealand for their job, but |
have few comments and observations.

1. 1 think we have to add to our consensus:
e the presarvation and maintenance of the Warsaw system;

o the third consensus point, | agree with the distinguished delegate of Swissair
comment that it is a desirable objective airlines should be working on;

e an additional consensus point that has emerged during the discussions, that
there is no consensus about the insurance implications of any of the proposals
considered by the conference, which in our view should be carefully assessed
before any final position;

e the amount of 250,000 SDR’s based on inflation has been floated, but no
consensus has been reached to accept this level, especially that such level will
have drastic implications on small & medium size carriers premiums.

2. Thethirdtier, from our point of view, should not be part of the intercarrier agreement.
Also, there should be time to legally, financially and technically study the third tier.

3. The mechanism of assistance to developing countries should be clear before we
commit ourselves.

4. What guarantees that the third tier will not have negative competitive implications on
small and medium size carriers?

Hussein Sherif
Egyptair
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Airline Liability Conference
Washington, 19-27 June 1995

China Airlines’ Comment in Furtherance of
Proposal for an Enhanced Liability Package

In the proposal submitted by Air Mauritius and Air New Zealand, a "?"
has been left in the 3rd tier liability, which is said to leave some room for
thinking. I wonder whether it is acceptable to all parties here to not only leave
a room to think now, but also allow some flexibility for the carriers/countries to
structure their own 3rd tier mechanism within the Warsaw Convention liability
regime. The goal here today is to get the consensus of putting the 3rd tier
liability in place as supplemental compensation for the passengers. This goal
may not be extended to impose upon each carrier/country exactly the same
scheme of the SCP. If this is the correct understanding, then one of the
important issues will be how to ensure that the SCP of each carrier/country will
exist in harmony, without precluding, conflicting or competing each other. To
be specific, if the JI is found an acceptable 3rd tier liability scheme so that in
the U.S., Japanese carriers will not be required to collect the surcharge under
the U.S. SCP, I assume Japanese airlines will be more than happy to support
the U.S. SCP. We certainly understand the U.S. ’s concern on the insufficient
coverage under the JI in cases where the Art 20 (1) defense is not waived. In
order to eliminate the concern, I'm afraid that there is no answer but to put the
MAP No. 3 or other new convention in force. And that certainly is a common
goal of ours.

Given the optional nature of the 3rd tier liability, the potential conflict in
the SCPs to be adopted by each carrier/country seems unavoidable. As such, a
rule similar to the conflict of law rules may be required, either by referring
direct to the applicable conflict of law rules, or by incorporating such a scheme
in the SCP to be adopted, so that the carriers will not be forced to satisfy the
requirements prescribed in each jurisdiction.
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Washington, 19-27 June 1995

Opening Statement of the Association of European Airlines (AEA)
(Presented by Marc Frisque)

Thank you, Mr. Chairman, for giving the Association of European Airlines (AEA) the
opportunity to address this important conference aimed at improving air carriers' liability.

The AEA which represents 25 magjor European carriers was first approached in October
1992 by the transport services of the European Union Commission. In its consultation
paper on liability in air transport, the Commission asked for views of interested parties on
how to improve the current passenger liability system which did not meet the basic
requirement for fair compensation limits and harmonized standards throughout the
European Union. In the AEA’s own position paper, our member airlines have agreed
with the Commission’s view that current liability levels for death and persona injury of
passengers under the Warsaw Instruments were too low and needed to be reviewed. As
AEA members were and still are committed to the Warsaw System, they proposed, as an
interim solution, to develop in Europe, an intercarrier agreement for a higher liability
limit under Article 22(1) of the Warsaw Convention. Regarding a more permanent
solution, the AEA recommended that the European governments continue to seek a
global solution to the issue of passenger liability in air transport by improving the
existing Warsaw Convention Instruments through an agreement between the contracting
parties to the Convention. AEA carriers also indicated their willingness to start the
necessary discussions on the specific terms of such an intercarrier agreement as soon as
anti-trust irnrnunity would be received from relevant authorities.  In this context,
authority under European competition law for discussions between AEA airlines on what
might become and intercarrier agreement was granted in July 1993 by the European
Commission.

These developments closely coincided with the European Civil Aviation Conference’'s
(ECAC) own involvement in assessing ways and means for improving in Europe the
passenger liability system under the Warsaw Convention Instruments in force.
Considerable efforts were devoted by ECAC towards preparing the elements of what
eventually became Recommendation 16-1 on air carriers liability with respect to
passengers as adopted by the DGCAs of ECAC in June 1994. European airlines
associations were from the start closely associated with this ECAC work, in particular the
AEA which was instrumental in preparing at ECAC’s request the possible elements to be
retained for an intercarrier agreement with increased liability limits in Europe as well as
the framework for such an agreement.



However, the absence of anti-trust authority from the US, prevented AEA members from
starting discussions on the specific terms and the implementation process of an European
intercarrier agreement.  Work on improving liability limits in air transport has
nevertheless been progressed at ECAC's specific request by a group of AEA carriers
which has developed a draft model agreement relating to liability limitations of the
Warsaw Convention and the Hague Protocol. This draft is based on the Montreal 1966
intercanier agreement and meets the ECAC'’s terms of Recommendation 16-1 for
updating certain elements of the international air carrier liability system. It has been
developed for discussion purposes with public authorities and has not been considered for
adoption by any AEA carriers. It is, however, available as one possible option for an
improved liability system certainly in Europe, but also for consideration in the
development of a much wider international agreement on improved liability limits which
hopefully will be the successful outcome of this Conference (see attachment).

Mr. Chairman, let me offer some conclusive views and expectations from the AEA
members on this important issue of passenger compensation. It has been the clear
expressed views of the AEA carriers that:

e Liability levels for death and personal injury of passengers under the Warsaw
Convention Instruments currently in force are too low and need to be reviewed in
order to increase these levels adequately;

e The uniformity provided by the Warsaw system of liability is of utmost importancein
the interests of both the consumer and the world aviation industry;

e A permanent and global solution to the issue of passenger liability in air transport is
desirable and should continue to be sought in the context of international law;

e Asthe successful conclusion of such initiative is likely to require time, an interim
solution to the problem of the low level of the liability limit, which is of urgent
concern to European authorities can be achieved within the existing Warsaw
Convention Instruments which alow for ligbility levels to be increased under Article
22(1);

e At this point in time an interim solution should concentrate mainly on the liability
limit issue in order not to endanger the Warsaw System or prejudice progress towards
a permanent solution within its framework;

e Anintercarrier agreement with the widest geographical scope possible and striking a
fair balance between the interests of airlines from different regions and the traveling
public should be encouraged. The different economic standards in the regions to be
covered by a possible agreement should be carefully taken into account. It is believed
in this respect that the ECAC recommendation offers al the elements of a reasonable
interim scheme which also meets these objectives.

Mr. Chairman, there is a great deal of expectation by AEA carriers from this
Conference’ s work. Let’s hope that solutions can be found here to the benefit and the
urgent need of the air traveler in the different regions of the world.




% EUROPEAN CIVIL AVIATION -CONFERENCE

YROI'OSFD DRAFT
AGREEMENT RELATING TO LIABILITY LIMITATIONS OF THE
WARSAW CONVENTION AND THE HAGUE PROTOCOL
(SUBMITTED BY A

ﬂ NOTE ; THIS DRAFT AGREEMENT HAS BEEN PRONDUCED IN RESPONSE

TO A REQUEST FROM EC AND ECAC AUTHORITIES AND |S SOLELY FOR
DISCUSSION pURPOSES WITH THESE AUTHORITIES.

The undersigned Carriers (hercinaftes referred to as “the Carriers™) hereby agree as
follows:

1. Each of the Carries shall include the following inits conditions of carriage,
including tariffs embodying conditions of carriage filed by it with any
govermment: The Carrier shall avail itself of the limitation of liability provided
in the Convention for the Unification of Certain Rules' Relating | o International
Carriage by Air signed at Warsaw October 12th, 1929, or provided in the said
Convention as amended by the Protocol signed at The Hague September 28th,
1955. However, in accordance With Article 22 (1) of said Convention, or said
Convention as amended by said Protocol, the Carrier agrees that, as to all
international transportation by the Carrier asdefined in thesaid Convention or
said Convention asamended by said Protocol, which, according o the Contract
of Carriage, includes a Point in an ECAC Member State as a pint of origin,
point of destination, or agreed stopping place:

(1)  Thelimit of liability Of each passenger for death, wounding, or other
bodiily injury shalt be the sum of {(SDR 250.000 '} inclusive of legal fees
and costs.

()  The Carrier reserves the right, with respect to any claim arising out of
the death, wounding, or other bodily injury of a passenger, to avall itself
of any defeace under article 20 (1) of said Convention or said
Convention as amended by said Protocol

2. Bach Carrier shall, at the time oOf delivery Of the ticket, furnish to each
. passenger Whose transportation is govemned by the Convention, or the
Conveation as amended by the Hague Protocol, and by the special contract
descrbed in article 1 (1), the following NOtiCe, which shall be printed on (f)
each ‘icket; (jii a piece of paper either placed in the ticket envelope with the

ticket or artached 1 the ticket; or (iii) on the ticket envelope:

!} This figurc roughly represents the Montreal Protocol 3 limit if corrected for
inflationand ismerely inserted for di scussi on purposes.




3a.

3b.

3c.

3d.

*Advice to International Passengars on Limitation of Liability

Passengerson 8 journey involving an Ultimate destination or astopina country
other then the country of origin arc advised that the provisions of a treaty
known as the Warsaw Conventon may be applicable to the eatire journey,
including any portion entirely within the country of origin or desinaton. For

. such passengers on ajourney, W, from, or with an agreed stopping place inan

BCAC Member State, the Convention and special contracts of carriage
embodied in applicable tariffs provide that the lability of certain (name Of
Carier) and certain other ? Carriers partics to such special contracts for death
of or personal injury to passengers islimited in Most cases to proven damages
not to exceed (SDR 250.000] per passenger. Additional pmtecdongnuﬂmny
be obtained by purchasing insurance from a private company. Such insurance
ig not affected by any limitation of the Carrier's liability under the Waf:aw
Conveatlon ur such special contractsof carriage. Forfurtherinformation please
consult your airline or insurance company representative.

In the event of the death of a passenger asaresult of an accident, the Carrier
shall immediately make available alump sum amounting to five [5] percent of
the figure mentioned in article 1 (1).
In the event of disability of a passenger as aresult of an accideat, the Carrier
shall immedintely pay the costs of hospitalisation, up to five [} percent of the
figure mentioned in article 1 (1) provided however Such hospitalisaior occurs
immediately after theaccident and continues for at | east seven (7] days.
The amounts mentloned in paragraph a. and b. will be at the disposal of those
w& 0 would be endtled to compensation if the liability rules were applied,
however without prejudice to their actual application. Such amounts shail be
deducted from the ultimate amount of compensation. However no
reimbursement of such amounts will bc required in the absence of further
contpensation.
In addition, each Carrier undertakesto facilitate setdement - without prejudice -
of the uncontested part of compensation in the events described in article 3a.
and 3b. withinaperiod of ten (10) weeks.

This Agreement may bc signed in any number of eountesparts, all of which
shall constitute one (1) Agreament. Any Canicr may become a party to this
Agreement by Signing a counterpart hereof and notifying its Civil Aviation
Authoritiesand ECAC.

This Agrecinent will enter into force whea signed and notified by at least two
(2) Carriers.

Any carrier party hercto may withdraw from this Agresment by giving twelve
(12) months written notice of withdrawal to its Civil Aviation Authorities and
ECAC.

2 Either dternative. may be used.
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Principles on the Proposed Supplemental Compensation Plan as Proposed
by the Panel on June 21, 1995

(Submission by LACSA)

This st at ement of the operative terms of t he proposed
Supplemental Compensation Plan (SCP) assumest hat the U.S.
Department Of Transportation has the legal authority to approve
and render legally effective an intercarrier agreenent
establishing this Plan, an assunption which remains open to
question in the view of some delegates. This statenent is drawn
from general remarks made by the SCP Panel and by other U.S.
carriers.

1 Except for the defense of contributory negligence,
all carriers operating to or within the United States ageeto be
strictly liable for provable damages up to 250,000 SDRs in the
case of personal injury or death to a passenger inthe course Of
boarding or disenbarking, or on board the aircraft where the
contract of transportation provides for transportation between or
anong two or nore countries as long as the transportation
involves a point in the United States, whether or not the
transportation is governed by the Warsaw Convention. This renedy
shall be referred to as the "special contract" renedy.

2. The U. S. Suppl enental Conpensation Plan is
appl i cabl e and accessible only to passengers whose tickets are
Issued in the United States and whose transportation involved a
point in the United States who paid or should have paid aSCP
contributionOr surcharge; and to United States citizens or U.S.
permanent residents traveling between the United States and



another country, or between two foreign countries, whether or not

the transportation is governed by the Warsaw Convention, and ‘
whet her or not such US. citizens or U S permanent residents

pai d- the SCP contribution or surcharge.

3. The SCP contribution orsurcharge shall be
collected fromthe passenger by the carrier or his agent at the
time of the issuance of the ticket and payable by the carrier to
the Contractor of the Fund who shall nmanage such fund and to the
extent necessary purchase insurance to cover the obligations of
the Contractor under the U S. Supplenental Conpensation Plan.

4. Subject to the applicability of the defense of
contributory negligence, the Contractor shall be liable for

conpensat ory damages to a passenger or his persona
representative, who made or should have nadeleﬁmﬁribution under

the Plan, for all anounts in excess of 250,000 spRs upon .
execution by an eligible passenger of an agreement to be bound by
the terns of the U S. Supplenental Conpensation Plan. Wth
respect to a U S citizen or permanent resident of the United
States, who did not pay a contribution but to whomthe Plan is
applicable, the Contractor shall be liable, subject to the
applicability of the defense contributory negligence, for al
conpensatory damages, unless the passenger was traveling pursuant
to a ticket providing for transportation involving a point in the
- United States in which case the carrier shall be liable to the

extent of its special contract.'

]



5. In the event of an accident causing injuries and
death t 0 a passenger in transportation involving a point in the
United States, the passenger or his representative shall have the
right to pursue his damage remedi es under the War saw Convention
(seeking unlimted conpensatory damages upon proof of willful
misconduct or the carrier's failure to deliver a ticket) or other
damage remedies uadu applicable [aw (including punitive damages,
where applicable) where the transportation is not governed by the
Warsaw Convention. For purposes of this paragraph, the renedies
under the Convention or under applicable law shall be deermed to
I ncl ude the special contract remedy

6. (@) In the event of an accident to a passengerin

the courseof transportation to which the
u.s. Suppl enental Conpensation Plan is
applicable, the passenger or his personal
representative may obtain conpensation under
the Plan by entering an agreement to bebound
by the terns ofthe SCP ("the agreenent")
nanel y:
(1) Waiving in witing his Warsaw and ot her
remedi es against the carrier, and
agai nst any third parties and agreeto
assign all rights of subrogation to the
Contractor
(2) Agreei ng with the carrier to be bound by

the decision of an arbitrator selected



at random from previously published Iist
of arbitrators in which the arbitrator ‘
shal | be bound to apply the defense of
contributory negligence, where
applicable, and the neasure and |evel of
conpensat ory danmages applicable in the
pl ace where the passengexr resided at the
time of the accident.
(b) Upon executing the agreement set forth in
paragraph (a), the arbitrator shall, wthin
seven (7) days, be selected at random by (e
he determined) and his name and address shall
be wired to the passenger or his persona
representative, the carrier and the
. contractor. ‘
(c) Upon the selection of the arbitrator, the
passenger or his representative shall have
the option to present to the arbitrator a
prelimnary request for conpensation wth
such financial and famly information as is
then available in the formof a sworn
affidavit, as the passenger or his
representative shall deem appropriate.
Wthin 10 business days of receipt of such
‘data, a copy of which shall be sent by the

apbitrator to the carrier's representative

-4 - :
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set forth in the agreenent, the carrier may
submt any dataitw shes on the issue of
prelimnary conpensation and within 30 days
of receipt of passenger's data the arbitrator
shal | nmake an irreduci bl e minimum damage
award to the passenger, to be paid to the
passenger or his personal representative
within 10 days by the carrier and the
contractor, as the case may be, to the extent
of their obligation under the speci al

contract and the SCP.

(&j ﬁithin six nonths of the Agreenent, after

full opportunity of the carrier and the
contractor to make an investigation and
conduct such discovery as the arbitrator may
allow, the arbitrator shall make a final and
conplete award to the passenger or his
representative constituting full conpensation
of damages sustained, which shall be binding
and conclusive in the passenger, the carrier
and contractor, and which shall be paid
within 10 days by the carrier and the
contractor to the extent of their obligations

under the special contract and the Pl an.

The Contractor and the carrier shall have the

right to seek reinbursenent fromany party (other than the

‘5-



carrier inthe case ofthe contractor) whose fault or defective
product caused or contributed to the passenger's danage who woul d
beliable to the passenger. In no event, however, shall the
carriu be liable to the Contractor, the passenger or any other
party in any manner for danages or paynents to any passenger
covered by the Pl an except for the 250,000 SDRs payable by the
carrierunder its special contract, and the Contractor agrees to
defendand. hol d harmless t he carrier in the event a claimis made

by anyone for payment in excess Of 250,000 SDRs with respect to

any passenger.
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Airline Liability Conference

Points made by the EC Commission
(Submitted by Mr F. Soerensen
Head of Air Transport Policy Division - DGVII)

An intercarrier agreement will have to be granted approva under the EC
competition rules.

Such approval requires that passengers benefits will result from the
agreement.

An agreement can, therefore, not represent less than what the passenger
can expect today.

In recent accidents the limit has been waived (in view of its absurdly low
level) and compensations have been paid up to 500,000 SDR with some
scrutiny. Claims up to 250,000 SDR have basically been accepted.

On this basis an agreement that does not accept 250,000 SDR dtrict
ligbility plus something more could likely not be approved. (An approval
could likely be chalenged before the Court of Justice).

2. Unbreskability as a principle is next to impossble to accept.

3. Discriminatory elements are normaly not acceptable.
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ISSUES THAT WARRANT FURTHER DISCUSSION BY THE CONFERENCE
AND CONSIDERATION BY AIRLINES

(Submitted by AVIANCA)

A. AS REGARDS THE SUPPLEMENTAL COMPENSATION PLAN.

1. Authority under which the plan is implemented. While it is truth that Article 22
of Warsaw allows for a special contract to increase the carrier limitation in the
case of death or bodily injury, it is somewhat doubtful that such an increased
amount could be achieved by way of a Supplemetal Compensation Plan in
which the Passenger pays a contribution. It could at least be argued that had
the drafters envisioned such a supplementary sum they would have explicitly
mentioned it as is the case of goods and passenger baggage under paragarph
2 of the same Article 22.

In this respect it is as well neccesary to investigate whether the Supplemental
Compensation Plan could be regarded as a form of mandatory personal
accident insurance and, if so, whether the claimant could initiate an action on
this basis. i.e. seeking recovery for what he now considers to be his own
compensatory damages.

It could be argued that a release will be signed by the claimant stating that the
sums being paid under the plan constitute full and fair recovery of all damages
and that, as such, this would avoid the aforementioned risk. If this is the answer
such a release must be crafted in such way that, within the boundaries of what
is reasonable and foreseeable, it will be accepted by the jurisdictions of the
carriers concerned.

2. Discussion of certain scenarios is required. Consider the following case: an
action initiated by the Passenger as a result of the refusal of the carrier to pay
the agreed limit on the belief that the claim is not worth it. Should the carrier be
joined by the Contractor although it has not paid or agreed to pay the
limitation?. If not, an adverse finding in excess of said limit could be binding or
paid for by the Contractor ?.

3. Leaving aside U.S. citizens and permanent residents where the issue is
clear, we must consider whether the scheme will' discriminate among
passengers of other nationalities. In its current version it does not afford the
same treatment to say a Colombian passenger who has bought his ticket in the
U.S. and another who bought it elsewhere. While the former has a recourse
against the plan, the latter does not and to obtain full compensation must
initiate an action under Article 25 of Warsaw. If the solution lies in the adoption
of the scheme in all other countries, carriers should be certain that all possible
regulatory problems will be solved and that as such it could be implemented in
their respective nations.
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4. Discussion on whether the proposed mechanism will be applicable in the
case of succesive carriage is necessary. This is a relevant issue as there will
certainly be other carriers not party to the envisaged intercarrier agreement.
Relevant information as regards the applicability of Article 2.2. of the
Multilateral Interline Traffic Agreement (Actual scope of the documents of
carriage issued by other airlines) should be provided. Conference should as
well consider a clause restricting its application to carriage undertaken directly
by the parties thereto.

5. Will the Supplemental Compensation Plan pay from the ground up or from
the adopted limit in cases of transportation not subject to the Warsaw
Convention?. The best option, from a risk point of view, appears to be the first
one.

6. Under no circumstances is the carrier to be exposed to further legal actions,
whether from the Contractor, the claimant (ii he chooses to pursue an action
against the plan) or from any other party whatsoever, once it has paid the
corresponding liability limit. Not only would the envisaged full and final release
from the claimant be required but also a sufficiently comprehensive hold
harmless agreement on the part of the Contractor. If the plan operates through
an insurance policy/company another avenue could be the inclusion of
participant carriers as additional assureds. This is as well valid in non Warsaw
carriage.

7. The liability of various applicable Supplemental Compensation Plans to any
one Passenger’needs to be studied, specially in cases where the are different
jurisdictional approaches. A pro rata share of the possible payments may be
one avenue.

8. In the latest plan draft the Contractor is not liable for lawyer’s fees and legal
costs incurred by a claimant in excess of those normally recoverable under the
law governing the action. Who will assess whether that limit is exceeded?.
Apparantly it will be the contractor, but the carrier will eventually end up paying
for them.

As there could also be some jurisdictions where there are not clear guidelines
as regards these litigation expenses, it may be advisable to consider deleting
this clause in a future draft.

9. It is not clear how, in some cases, will the Contractor be able to make:-an
offer to settle within 90 days after the receipt of the claimant’s proof of claim or
the payment by carrier of the limit of liability, whichever occurs later. Although it
is an attractive proposition for the claimants to pursue their remedies under the
plan, it may be advisable to consider specifying a bigger time frame or none at
all.
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10. There may be some financial and administrative burdens to the airlines
participating in the Supplemental Compensation Plan . It in this respect it is to
be noted that:

a. Carriers could face some problems with the payment of the plan
contributions in 30 days. In the case of tickets purchased with credit cards or
whose costs are funneled through the Bank Settlement Plan this time frame
may not be enough. The new plan drafts could consider granting an extension
of at least 90 days. The above is aggravated by the imposition of interest
penalties for delay.

b. Verification of the amounts to be paid to the Contractor may be
difficult in certain cases, e.g. PTA’s issued in the U.S. for tickets to be handed
over elsewhere.

c. Carriers are called to keep records of the transportation performed for
2 years.

11. A clear and comprehensive financial study regarding the amount of the per
Passenger fee is to be provided. It is possible that the added burdens of the
plan may prove to be more expensive than the perceived insurance costs.

IATA’s efforts in providing clear guidelines in these matters are appreciated.

INSURANCE CONSIDERATIONS

1. Given that 1.994 loss (US$1.6 vs. US$2.2) is considered by some as a
normal experience, and projecting this on to future years growth in liability
awards, hull values, increased number of freight and cargo flown, insurers will
need to increase capital, income and reserves to meet the new challenges.

2. Taking the above into consideration there would appear to be an annual
premium deficit of US$1 billion for the underwriters to break even. The
foregoing means a need to increase premium regardless of any limitation on
liability and an increased awareness that the losses of the few must be paid for
by a bigger share of carriers if underwriters wish to break even and build up
reserves.

3. This could lead an airline to consider obtaining an unlimited liability
protection as a sort of add on to almost certain rate increases.

It has been argued that if this were the chosen mechanism, small and medium
sized airlines will certainly face onerous insurance costs as a result of their
weak bargaining position. This opinion fails to take into account not only the
fact of insurers awareness that the limitations truly do not provide a real
protection to high awards in passenger death and injury cases, but also that
those carriers are already penalised with bigger rates in comparison to those
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enjoyed by major international airlines. In somes cases, their absolute premium
volume is even greater than that paid by those majors.

4. Furthermore, certain insurers, specially the french, are already fully aware
that at the end of the day the limitations do not provide a true protection to
exposure. On the contrary it is percieved that if they were to be abolished in
certain instances this would entail diminished costs as a result of decreased
litigation.

5. The fear of rate increases should be weighed against the costs that each
carrier will bear if the envisaged SCP were adopted, as a result of its
administration by each carrier concerned in items such as collection of funds,
payment to contractor, record keeping, etc.

7. It may also be possible that to purchase unlimited liability now will be to the
benefit of airlines, as it will only give insurers one opportunity to increase their
rates on the basis of increased liability limits.
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Airline Liability Conference

Submission of the African Airlines Association (AFRAA)
No. 3

Mr Chairman,
Again, on behaf of AFRAA members, we still recommend to:

L Keep the 250,000 SDRs in brackets and add to the proposed working group the
mandate to decide what is the appropriate limit in light of the various socio-
economic standards in various regions of the world besides the issue of defenses.

2. Initiate a working group to assess the implication of the increase of liability limits
on smal and medium sze cariers in addition to clearly determine a specific
assistance mechanism to developing countries’ carriers, aswe cannot commit
ourselves without knowing the financid effect.

Both working groups should be membered on aregional basis and include a
representative from the Japanese and the Americans.
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Airline Liability Conference

Comments of TAP - Air Portugal
on Paragraph (b) of II of the

“REPORT OF THE CONFERENCE SESSION”

TAP-Air Portugal asks the Drafting Committee to remind the Working Group or any
other body having in charge the follow-up of approved actions subsequent to the
Conference to take into consideration:

) that the “ periodic adjustment” referred to in paragraph (b) of Nr. I should
be more specific, suggesting that the adjustments should not take place
before periods of five years,

(i)  that, in the same paragraph, the reference to inflation should be clearer and
fixed in respect of inflation rate of one specific country or group of
countries.
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Airline Liability Conference

Suggestions on Improving the Air Mauritius Proposal
(Submitted by Air Malta)

L In respect of the second tier:

Article 20 defenses should be retained except in respect of flights to-from-through
jurisdictions where this would not be possible.

2. In respect of the third tier:

(@) The contributions should not be presented as passenger surcharges, but
should rather be built into the ticket cost. The airlines would agree to
dlocate a pre-determined portion of the ticket price to the compensation
fund to be created.

(b) The contributions should reflect the size of the carrier, as well as other
equitable risk alocation factors, as determined by the “contractor”.

(©) To the extent that clam settlements can be findly determined by
arbitration, one of the conditions of the agreement should be that quantum
of damages would be made in accordance with criteria applicablein the
place of resdence of the clamant.
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FINAL

RULES OF PROCEDURE
IATA AIRLINE LIABILITY CONFERENCE

19-27 June 1995 - Washington D.C.

SECTION | - COMPOSITION

RULE 1. Any Air Carrier having registered and paid the requisite Conference
fee shall have a right to be represented at the Airline Liability Conference
(hereinafter “ALC”). References hereinafter to Registered Air Carriers shall
mean Representatives of Air Carriers duly registered to attend the ALC.

RULE 2. Any Air Carrier may be represented at the ALC by one or more
representatives who shall be duly authorised in writing by such Air Carrier.

RULE 3. Each Air Carrier shall submit in writing to the IATA Secretariat the
name of the person(s) who will represent it at the ALC, and until such
authorisation is specifically withdrawn, such person(s) alone shall act as the
exclusive representative(s) of the Air Carrier. The IATA Secretariat shall
advise the ALC of the names of IATA staff attending the Conference who,
together with registered Air Carriers, shall be participants in the ALC.

RULE 4. Observers representing specific Air Carrier Organisations,
Governments, and International Organisations, which have been invited to
attend the ALC may take part fully in the ALC, except that they may not
propose motions or vote.

RULE 5. The Chairman may appoint one or more scrutineers from registered
Air Carriers, or the IATA Secretariat, to examine the credentials of any
person(s) desiring to attend the ALC and the decision of such scrutineer(s) as
to the validity of such credentials shall be conclusive and binding.

SECTION Il - CONFERENCE OFFICERS

RULE 6. The ALC shall elect a Chairman, a Vice-Chairman, a Rapporteur
and a Drafting Committee Chairman, upon motion duly proposed and
seconded by the registered Air Carriers.




SECTION 11l - AGENDA

RULE 7. A draft agenda prepared by the Secretariat shall be submitted to
the ALC by the IATA Secretariat at the opening of the ALC.

RULE 8. With the approval of the ALC the Chairman may establish and
provide functional guidelines to such ad hoc Working Groups as deemed
desirable for the conduct of the business of the ALC. Working Groups shall
appoint their own Chairmen. Working Group(s) on the ALC Report and/or on
its implementation may extend its deliberations beyond the close of the ALC.

SECTION 1V - SECRETARIAT

RULE 9. The IATA Secretariat shall assist the ALC officers and shall act as
Secretary of the ALC and its Working Group(s), as necessary.

SECTION V - CONDUCT OF BUSINESS

RULE 10. The ALC, including its Working Group(s), shall not be open to the
public.

RULE 1 1. With the approval of the ALC distinguished guests may be invited
by the Chairman to attend or address the Conference.

RULE 12. A majority of registered Air Carriers shall constitute a quorum.
However, the absence of a quorum shall not impede the proceedings of the
ALC with the exception that no binding vote shall be taken in the absence of
a quorum.

RULE 13. The ALC shall be opened by a Representative of the Director
General of IATA.

RULE 14. The Chairman shall direct the discussion, ensure observance of
these Rules, accord the right to speak, put questions and announce
decisions. He shall rule on points of order and, subject to these Rules, shall
have control over the proceedings and over the maintenance of order at any
session of the ALC. The Chairman shall also determine when a proposed
agreement or any element thereof is ready for consideration, and shall
declare the ALC closed.




RULE 15. The Chairman, registered Air Carriers and the IATA Secretariat
may make either oral or written statements to the ALC or to any Working
Group(s) concerning any question under consideration.

RULE 16. Except as otherwise specifically provided, the remaining Rules
under this Section shall not apply to Working Group(s) which shall conduct
their deliberations informally.

RULE 17. The Chairman shall call upon speakers in the order in which they
have expressed their desire to speak; he may call a speaker to order if his
statements are not relevant to the subject under discussion. A participant
shall not be permitted to speak a second time on any question, unless called
upon for clarification by the Chairman, until all other persons desiring to
speak have had an opportunity to do so.

RULE 18. During the discussion of any matter, and notwithstanding the
provisions of RULE 17, a participant may at any time raise a point of order,
and the point of order shall be immediately decided by the Chairman. His
ruling may be appealed, in which case the appeal shall be immediately put to
vote, and the ruling of the Chairman shall stand unless overturned by a
majority of votes cast. A participant raising a point of order may speak only
on this point, and may not speak on the substance of the matter under
discussion before the point was raised.

RULE 19. The Chairman may limit the time allowed to each speaker

RULE 20. The order of debate and voting on motions and amendments shall
be as follows:

(a) When a motion is made and seconded, the Chairman shall call
for debate on the motion;

(b) When an amendment to the motion is proposed and seconded,
the Chairman shall open debate on the amendment unless it is
accepted by the mover and seconder of the motion;

(c) When an amendment to an amendment is proposed and
seconded, the Chairman shall open debate on such amendment to the
amendment and when debate is concluded shall call for a vote thereon
which, if affirmative, shall be decisive of the amendment to the motion;



(d) If the vote on the amendment to the amendment is not
affirmative, the Chairman shall re-open debate on the amendment and
when debate is concluded call for a vote thereon. If this vote is not
affirmative, debate on the main motion shall be re-opened and when
concluded, the main motion shall be put to a vote;

(e) If the vote on an amendment has been affirmative, the
Chairman shall open debate on the motion as amended and when
concluded shall call for a vote thereon.

RULE 21. If amendments to different aspects or portions of a motion are
proposed, each substantially different amendment shall be treated separately
in accordance with the procedure in RULE 20.

RULE 22. No motion may be withdrawn if an amendment to it is under
discussion or has been adopted, unless such amendment is also withdrawn.

RULE 23. Any registered Air Carrier may move at any time the suspension
or adjournment of the ALC, the adjournment of the debate on any question,
the deferment of discussion of an item, or the closure of the debate on an
item. After such a motion has been made and explained by its proposer, only
one speaker shall normally be allowed to speak in opposition to it, and no
further speeches shall be made in its support before a vote is taken.
Additional speeches on such a motion may be allowed at the discretion of the
Chairman, who shall decide the priority of recognition.

RULE 24. Subject to the provisions of RULE 18, the following motions shall
have priority over all other motions, and shall be taken in the following order:

(a) To suspend the ALC;

(b) To adjourn the ALC;

(c) To adjourn debate on an item;
(d) To defer debate on an item;
(e) To close debate on an item.

These motions shall be adopted by a majority of votes cast by those duly
represented at the ALC.



RULE 25. Re-opening of any matter already voted upon at the ALC shall
require a specific proposal, duly seconded, and majority of votes. Permission
to speak on a motion to re-open shall be accorded only to the proposer and
to one speaker in opposition, after which it shall be immediately put to the
vote. Speeches on a motion to re-open shall be limited in content to matters
bearing directly on the justification of re-opening.  Discussion of the
substance of the question at issue will be in order only if, and after, the
motion to re-open prevails.

SECTION VI -VOTING

RULE 26. Each registered Air Carrier shall have one vote, to be cast by one
representative only.

RULE 27. All procedural matters shall be decided by a majority, and all
amendments to the Rules and adoption of any agreement or portion thereof
shall be decided by a majority of registered Air Carriers.

RULE 28. If there is no objection, the Chairman may declare that a proposal
has been accepted or that a motion has been carried. If there is an objection,
the question shall be decided by a show of hands except when a roll call is
required as hereinafter provided. The Chairman or any registered Air Carrier
may request a roll call provided, however, that no roll call shall be taken
without the approval of a majority of registered Air Carriers. Unless a roll call
is required, a declaration by the Chairman that a proposal has been accepted
or rejected or that a motion has been carried, or carried by a particular
majority, or not carried, and an entry to that effect in the record of the
proceedings of the ALC shall be conclusive evidence of the fact without proof
of the number of the votes recorded in favour of or against such decision.

RULE 29. A demand for a roll call vote may be withdrawn at any time before
taking the vote.

RULE 30. If a registered Air Carrier abstains from voting on a question, its
abstention shall be duly recorded.

RULE 31. A vote on any motion or amendment may be postponed upon
request of any registered Air Carrier until copies of the motion have been
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made available to all participants, unless postponement is objected to and
such objection is supported by a majority.

RULE 32. In the event of a tie vote, a second vote on the motion concerned
shall be taken. The motion shall be considered lost unless there is a majority
in favour of the motion on this second vote.

SECTION VII - AMENDMENT OF THE RULES OF PROCEDURE

RULE 33. These Rules may be amended, or any portion of the Rules may
be suspended, at any time by a majority of registered Air Carriers.



JATA Airline Liability Conference

FINAL REPORT OF THE

CONFERENCE SESSION
19-23 June 1995, wasHingTon, D.C.

The Conference session was attended by 67 airlines, 6 regional airline
associations, 3 other industry associations and observers from ICAO,
ECAC, EU and the Government of the U.S. (Attendance List attached as
Annex 1).

The Conference elected the following Conference officers:

Chairman: Lorne S. Clark (IATA Genera Counsel &
Corporate Secretary)

Vice-Chairman: Vijay Poonoosamy (Director Lega &
International Affairs, Air Mauritius)

Rapporteur: Ana de Montenegro (Corporate Director

Insurance & Contracts, TACA International)
Chairing the Drafting Committee:  Leslie Mooyaart (Senior Vice-President &
General Counsel, KLM)

The Conference Agenda and Rules of Procedure, as adopted, are attached as
Annexes 2 and 3, respectively.

To supplement discussion in Plenary, the Conference established two
Working Groups, one on the Supplemental Compensation Plan, under the
chairmanship of Mr Gerald Mayo (Counsel to Delta Air Lines), the other on
the Japanese Initiative, under the chairmanship of Mr Koichi Abe (Vice-
President, Legal Affairs Department, Japan Air Lines).

L. Following extensive debate in Plenary and taking into consideration
proposals by a number of delegates and the results of the discussion in the

Working Groups, the Conference concluded that:

1. The Warsaw Convention System must be preserved. However, the
existing passenger liability limits for international carriage by air are
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grossly inadequate in many jurisdictions and should be revised as a
matter of urgency.

2. Governments, through ICAQO, and in consultation with airlines,
should act urgently to update the Warsaw Convention System and to
address liability issues.

3. Governments should act expeditiously to bring into force Montreal
Protocol No. 4 (Cargo) independently of their consideration of
Montreal Additional Protocol No. 3.

4. The conditions and expectations for the Conference set out in U.S.
DOT Order 95-2-44 of 22 February 1995 (Annex 4) restricted the
ability of participating airlines to reach agreement at this session on
the enhancement of compensation for passengers under the Warsaw
Convention System.

5. In particular, the Conference objected to the U.S. expectation that the
results of the Conference would ensure full compensatory damages
for claims by all U.S. citizens and permanent residents traveling
between countries outside the U.S., as it would discriminate among
passenger nationalities and would impose on airlines an unreasonable
responsibility that should be borne by the U.S. Government.

II.  Inlight of the foregoing and subject to the conclusions of the working
groups mentioned below, and in order to receive government approvals as
required, the Conference agreed to recommend that a new enhanced liability
package should be adopted by airlines, as quickly as possible, to include:

(a) an updated liability limit of 250,000 SDRs, taking into account
the effects of inflation on the limits in the 1966 Montreal
Agreement, the 1971 Guatemala City Protocol and the 1975
Montreal Additional Protocol No. 3, as well as limits proposed
by governments;
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(b) periodic updating of liability limits to reflect the effects of
inflation;

(c) standards and procedures for up-front payments to meet
claimants' immediate needs, in accordance with established
local customs, practices and applicable local law;

(d) the retention of the defenses under Article 21 of the
instruments of the Warsaw Convention System;

(e)  where circumstances so require, a waiver up to 250,000 SDRs
of the defenses under Article 20, paragraph (1) of the
instruments of the Warsaw Convention System;

() where circumstances so require, recovery of proven
compensatory damages beyond 250,000 SDRs through
‘ appropriate and effective means; and

(g) complete compensation as allowed by and in accordance with
applicable law.

III. Taking into account, and in an effort to meet, the needs and desires of
various government authorities, the Conference agreed that:

1.  The Conference Chairman should appoint a working group to
urgently assess and report on the cost impact on airlines of the
recommended enhanced liability package and, as a matter of urgency,
make specific proposals as to how small and medium-size airlines can
be assisted to meet additional costs resulting from possible increased
liability.

2. The Conference Chairman should appoint a second working group to
further consider and report on appropriate and effective means to
secure complete compensation for passengers, including the Japanese
Initiative and the U.S. Supplemental Compensation Plan, in light of

. discussions at the Conference, and taking particular account of the
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circumstances of small and medium-size airlines and any submissions
made to that working group by 31 July 1995.

3. The IATA Secretariat should prepare as a matter of urgency and
circulate to airlines by 31 August 1995 an information paper on
expeditious settlement of airline passenger liability claims.

4. The IATA Secretariat, in consultation with the Legal Advisory
Group, should prepare draft texts of an intercarrier agreement, a plan
for an appropriate and effective means to secure complete
compensation, and circulate them and related documents by 31
August 1995, including the reports mentioned in
paragraphs III. 1. and 2.

5. The IATA Secretariat should immediately seek an extension of
antitrust immunity from the U.S. authorities to permit and facilitate
all further discussions by airlines necessary to complete the work of
the Conference.

6. The IATA Secretariat, upon approval by and acting in accordance
with any decision of the 1995 IATA Annual General Meeting,
scheduled for 30-31 October 1995, should submit the texts of the
intercarrier agreement, the plan for an appropriate and effective
means to secure complete compensation and related documents for
requisite governmental approval.

The Conference expressed its appreciation to IATA for the efficient
organization of the Conference and congratulated the Conference officers
and the Working Group Chairmen for their valuable contributions to its
deliberations and its results to date.

The Conference Plenary session adopted this Report and adjourned on
23 June 1995, subject to the call of the Chairman.
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Issued by the Department of Transportation
on the 22nd day of February, 1995

International Air Transport Association:
Agreemen t Relating to Liability Docket 49152
Limitations of the Warsaw Convention

ORDER

On September 24, 1993, the International Air Transport Association (IATA) filed an
application requesting approva of, and antitrust immunity for, intercarrier discussions
concerning the limits and conditions of passenger liability established by the Warsaw
Convention (Convention).

IATA states that pending ratification and entry into force of Montreal Protocols
Numbers 3 and 4 to the Convention, there is a need for interim passenger liability rules
that are adequate to current day standards of compensation... ‘The current regime, as.
embodied in the Montreal intercarrier agreement of 1966 (Agreement) and which covers
all carriers serving the United States, establishes a liability limit of $75,000 for personal
injury and death.1 Adjusted for inflation, IATA notes that this amount would be over
$300,000 in today’ s dollars. Despite this, adherence to the Agreement’s $75,000 limit
continues to be a condition for all carriers to operate to the Untied States. Against this
background, IATA states that air carrier parties to the Agreement need the authority to
discuss bringing the Agreement up to date. It states that such discussions may include
possible amendments to, or replacements for, this Agreement. LATA states that its
request for discussion authority and antitrust immunity is consistent with Department

precedent.

I The Warsaw Convention, to which the United States became a party in 1934, established a number of
uniform rules regarding international air transportation, including in Article 22 an air carrier liability limit
of approximately $10,000 for each passenger injury or death, dbsent a finding of willful misconduct. The
Hague Protocol of 1955, which doubled the liability limit, was not ratified by the United States. Rather, in
1966, the carriers serving the United States agreed to adopt a special contract under Article 22, establishing
what remains the current regime (Agreement CAB 18900, approved by Order E-23680, May 13, 1966
(Docket 17325). Under the Agreement’s terms, these carriers also agreed not to avail themselves of the
defense of non-negligence under Article 20(1) of the Convention for claims under that amount.
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No answers were filed in response to the LATA application.

Decision

The Department has decided to grant the requested discussion immunityv subject to the
conditions described beiow. The United States has a firmlv-established policy that
liability limits should be adequate to contemporary standards of compensation and that
the current regime needs to be updated to provide sufficient protection to the traveling
public. We are granting the application because the discussions proposed by IATA may
bring about an interim solution that will serve either until Montreal Protocols 3 and 4 are
ratified and enter into force, or until negotiation and entry into force of a new
Convention meeting al US. requirements.

We may authorize intercarrier discussions and grant them antitrust immunity where we
find that the discussions are necessary to meet a serious transportation need or to
achieve important public benefits and that such benefits or need cannot be secured by
reasonably available alternatives that are materialy less anticompetitive.2 49 U.S.C.

41308, 41309.

The purpose of the discussions in this case is to secure the important public benefit of a
liability regime that reflects contemporary standards of compensation, The discussions
are consistent with a strong and long-standing Department policy of seeking a uniform

set of passenger liability rules that meet today’s needs.

We find that’there are no reasonably available alternatives to the requested discussions
having a materially less anticompetitive effect. The best aternative, of course, is an
international agreement such as the Montreal Protocols. and Supplemental
Compensation Plan, but it is because that approach has proven to be such a complex and
lengthy one, and given the pressing need to have an updated liability regime, that we
are entertaining this discussion authority request. Another aternative would be to alow
individual carriers to apply to the Department for modifications to their tariffs and
conditions of carriage to implement individual new specia contracts under Article 23 of
the Convention, We do not believe that approach is workable. Some carriers would
probably attempt this, while others would not. Those that did would likely offer
contracts With different terms from one another. One clear and unacceptable result of
such an approach would be that portions of the traveling public would not be
adequately protected. A final alternative would be for the United States to unilaterally
establish a regime that all carriers operating to the United States would have to abide by.
This approach, however, could engender such significant opposition from our trading
partners that our ability to implement the plan unilaterally could very well be

jeopardized.

2 We assume for the PUIPOSES of our decision here that the proposed discussions could reduce
competition among carriers.




We dso find that the requested approval and grant of antitrust immunity to discuss an
interim liability regime is appropriately limited in nature and well-calculated to achieve
a result consistent with our objective of having in place a liability regime that reflects
contemporary standards of compensation. IATA seeks discussions geared toward
producing a temporary arrangement, recognizing the immediate need to increase the
liability limits through a uniform system of rules. This is fully consistent with our
objectives. IATA would announce a place and date for such discussions and has said
that it would invite all its member carriers.

IATA requests that we not impose conditions on such discussions that would restrict the
ability of-the participant carriers to consider’ al options in structuring a liability regime.
We will not impose conditions other than those that we consider standard and which we
have set out below. However, we believe that in constructing any intercarrier
-agreement, the participants should seek to reflect the basic objectives which we have
pursued in our efforts to secure ratification of the Montreal Protocols and creation of a
supplemental compensation plan. We have strived for a uniform international system
that allows U.S. victims to receive fair recoveries within a reasonable period of time.
Specifically, we would expect that any agreement reached by the carriers would be
consistent with the following guidelines: first, with regard to passenger claims arising
from international journeys ticketed in the United States, passengers would be entitled to
prompt and complete compensation on a strict liability basis with no per passenger
limits and with measures of damages consistent with those available in cases arising in
U.S. domestic air transportation; second, this coverage should be extended to U.S.
citizens and permanent residents traveling internationally on tickets not issued in the

United States.

We have decided to grant the request for discussion authority and antitrust immunity in
this order, rather than through a show-cause proceeding. The discussions sought by the
applicants seek to carry out our established public policy goal, the modernization of
passenger liability limits. Implementing that goal as soon as possible will redound to the
immediate benefit of the traveling public and therefore provide important public
benefits. We are willing to grant antitrust immunity in this instance because, unlike
most situations where it has been sought, the purpose of the discussions at issue here is
fully consistent with the public interest. Furthermore, any agreement reached by the

carriers may not be implemented without our approval, and interested persons will have
an opportunity to comment on any application for such approval.

In addition, to minimize any adverse impact on the public interest, we will condition our
approva and grant of antitrust immunity upon the following express conditions. (1) the
discussion authority is limited to 120 days from the date of publication of this order; (2)
advance notice of any meeting shall be given to all U.S. and foreign air carriers as well as
to the Department of Transportation and the Department of Justice; (3) representatives of
the Department of Transportation and the Department of Justice shall be permitted to
attend the meetings authorized by this order; (4) IATA shal file within 14 days with the
Department a report of each meeting held including inter alia the date, place, attendance,
a copy of any information submitted to the meeting by any participant, and a summary
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. of the discussions and any proposed agreements; (5) anv agreement reached must be
submitted to the Department for approval and must be approved before its
implementation; (6) the attendees at such meetings must not discuss rates, fares or
capacity, except to the extent necessary to discuss ticket price additions reflecting the
cost of any passenger compensation plan; and (7) the discussions will be held in the

metropolitan Washington, D.C. area.

ACCORDINGLY,

1. The Department approves the request for discussion authority filed by LATA in this
docket, subject to the restrictions listed below, under section 41308 of title 49 of the
United States Code, for 120 days from the date of publication of this order, for
discussions directed toward producing a uniform set of passenger liability limits;

2. The Department exempts persons participating in the discussions approved by this
order from the operation of the antitrust laws under section 41309 of Title 49 of the

United States Code;
3. The Department’s approval is subject to the following conditions:

(8 Advance notice of any meeting shall be given to all identifiably interested U.S.
air carriers and foreign air carriers, as well as to the Department of Transportation and

the Department of Justice;

(b) Representatives of the entities listed in subparagraph (a) above shall be
permitted to attend all meetings authorized by this order;

(c) IATA shall file within 14 days with the Department a report of each meeting
held including inter alia the date, place, attendance, a copy of any information submitted
to the meeting by any participant, and a summary of the discussions and any proposed

agreements;

(d) Any agreement reached must be submitted to the Department for approval
and must be approved before ik implementation;

(e) Attendees at such meetings must not discuss rates, fares or capacity, except to
the extent necessary to discuss ticket price additions reflecting the cost of any passenger

compensation plan;

(f) The Department shall retain jurisdiction over the discussions to take such
further action at any time, without a hearing, as it may deem appropriate; and

(8) .Any meetings authorized by this order shall be held in the metropolitan
‘ Washington, D.C. area.



4. Petitions for reconsideration may be filed pursuant to our rules in response to this
order;

5. We will serve a copy of this order on all parties served by [ATA in this docket, as
indicated by the service list attached to its application; and

6. We will publish a copy of this order in the Federal Register.

By: .
Patrick V. Murphy

Acting Assistant Secretary for
Aviation and Interna tional Affairs

(SEAL)



ATTENDANCE LIST
AIRLINE LIABILITY CONFERENCE - SESSION 19-23 June 1995

Airlines First Name Last Name 1Title

AER LINGUS Bernadette Kilduff Head of Legal Affairs
AEROFLOT Vasily Afanafiev Int! & Government Affairs
AEROLINEAS ARGENTINAS Martin Barrantes General Counsel

AIR AFRIQUE Maimouna Alzouma Toure Legal & Insurance Manager
AIR CANADA L. Cameron. |DesBois Vice President & General Counsel
AIR FRANCE Miche! Folliot Deputy Vice President Legal
AIR GABON O.L. Joseph

AIR INDIA Gulaba Shivdasani Area Sales Manager

AIR INDIA S. Venkat Regional Finance & Accounts Mgr.
AIR MADAGASCAR Arthur Randrianambinintsoa  |Director Legal Affairs

AR MALTA Tonio Fenech Legal Consultant

AIR MAURITIUS . _ _ Vijay Poonoosamy Director Legal & Intl Affairs

AIR NEW ZEALAND Anthony Mercer Company Solicitor

ALITALIA Pierpaolo Cotone Sr. V.P. Legal & General Affairs
ALITALIA Cinzia Bonfantoni Legal Department

ALL NIPPON Notihilo Mori Mar. Leaal Affairs

ALM ANTILLEAN Jose Ercol Mgr. Customer Relations
AMERICAN AIRLINES Anne McNamara Sr V.P. Admin & General Counssl
AMERICAN AIRLINES James Brashear Senior Attorney

ASIANA AIRLINES Samuel S. Nam Asst. Gen. Counsel of Kumho Grp.
ASIANA AIRLINES Young Nam  [Jun Asst. Mgr. of Legal Affairs Dept
AUSTRIAN AIRLINES Hans Lob Secretarv General

AUSTRIAN AIRLINES Veronika Kozak

AVENSA -MEXICANA- VASP Rep. Robert Papkin U.S. Counsel

AVIANCA Eduardo Dueri Insurance and Fuel Director
BALKAN BULGARIAN Angelina Hristova Chief Legal Advisor

BALKAN BULGARIAN Aneta Valcheva

BRITISH AIRWAYS Ken Walder Legal Director

BRITISH AIRWAYS Caroline Boone Legal Advisor

BRITISH AIRWAYS Paul Jasinski General Counsel, USA
BRITISH MIDLAND Kevin Bodley Company Solicitor

CANADIAN AIRLINES INT'L Kennelh Fredeen Solicitor

CATHAY PACIFIC - REP. Philip Bass Legal Counsel

CHINA AIRLINES Janice” ~ T |Lee Consultant

CONTINENTAL AIRLINES Leonard Ceruzzi Assoc. General Counsel
CUBANA Francisco Marques Legal Advisor

CZECH AIRLINES Jaroslav Jechumtal Secretary General

CZECH AIRLINES Eva Stoklaskova General Counsel

DELTA AIR LINES Gerald Mayo Counsel

EGYPTAIR - Nahed Elkoussy G.M. Industry Affairs
EGYPTAIR Ahmed Hafez G.M. Contracts & Legal Opinion
EGYPTAIR MoustafaS.  |Soudy Insurance  Specialist
EGYPTAIR Hussein Sherif Head Int'l Orgs. & Govt Affairs
EL AL Ephraim Zussman Director Legal Affairs
ETHIOPIAN AIRLINES Woldetensay [Woldemelak Counsel

FINNAIR Kai Soveri Legal Counsel

GARUDA INDONESIA Salman Rifaat Mgr. Comml. & Genl. Transaction
GARUDA INDONESIA Sucipto Gatot Customer Claims

GHANA AIRWAYS Merene Botsio-Phillips Director of Legal Services
GULF AR Abbas Imam Senior Legal Advisor

IBERIA Jose Morales Legal Counsel

JAPAN AIRLINES Koichi Abe V.P. Legal Affairs Department
JAPAN AIRLINES Tomoo Abe Manager, Legal Affairs Dept.
JAPAN AIRLINES - REP. George Tompkins, Jr.

KLM Leslie Mooyaart Sr V.P. & General Counsel
KOREAN AIR Hae-Bok Choi Deputy Mgr. Legal Dept.
KUWAIT AIRWAYS Rasha Al Roumi Specialist Aviation Insurance
LACSA REP. Thomas J. Whalen Legal Advisor

LAN CHILE Sergio Mesias V. General Counsel

LOT - POLISH AIRLINES Janusz Niedziela Director Legal & Organization
LUFTHANSA Arthur Mollins General Counsel North America
LUFTHANSA Anthony Santangelo House Counsel North America
NORTHWEST AIRLINES John Williams Associate General Counsel
PHILIPPINE AIRLINES Caesar Dulay Assistant VP - Litigation
PHILIPPINE AIRLINES Levi Rebanal VP Risk & Insurance

QANTAS Michael Nearhos (Senior Solicitor
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ROYAL AIR MAROC Aadil Hassouni Attaché de Direction

SAUDI ARABIAN AIRLINES Mazhar Ul-Jamil Senior Lawyer

SOUTH AFRICAN AIRWAYS Tienie Willemse Senior General Manager

SOUTH AFRICAN AIRWAYS Gasant Orrig Div. Secretary & Legal Adviser
SOUTHERN AIR TRANSP. - REP. Carroll Dubuc Counsel

SWISSAIR Andres Hodel General Manager, Legal Dept.

TAAG Francisca Sousa e Santos Legal Adviser

TAAG Luis Ferreira |Maria Head of Legal Dept.

TWA Mary voog Assoc.Gen. Counsel

TACA INT'L B Ana de Montenegro Corp.Director Insrnce & Citrcts.

TAP - AIR PORTUGAL Alberto Branquinho Director Legal Dept.

TAP - AR PORTUGAL [SolAnibal Counsel

TOWERI AR ______|Stephen_ Gelband General Counsel

TURKISH AIRLINES Umit Albayrak Chief Legal Counsel
UGANDA AIRLINES Acali Manzi Corporation Secretary

UNITED AIRLINES J. Craig Busey Senior Counsel

U.S. AIR Rep. Matthew Riven Associate Altorney

VARIG _ |Thadeu de Jesus e Silva General Counsel

VIRGIN ATLANTIC David Kinloch General Manager

Airline Associations First Name Last Name Title

AEA o |[Marc | Frisque {Mgr. Legal & Social Affairs

AFRAA Aberra Makonnen Director Corp. & Industry Affairs

AITAL Emesto Vasquez Rocha Executive Director

ATA James Landry

ERA Mike Ambrose Director General

| AC A-EURACA Peter Kaukars Member of the Board of Directors
NACA EdwardD ri s{c ol President & Chief Executive L
ORIENT AIRLINES ASSOC. Richard Stirland Director General-

Governments and Governmental Bodies |First Name  |Last Name Title

EC COMMISSION Frederik Soerensen Head of Air Transport Policy Division
EC COMMISSION Anna Colucci Administrator - Air Trans.Polic.

EC COMMISSION Yves Devellennes Transport, Energy Enviornment

EC COMMISSION Christopher _|Ross e
ECAC Vollrath Brusen General Counsel, Swedish C A A .
ICAO A. Costaguta Chief, Econ Analysis Sect.

U.S. DEPT. OF TRANSPORTATION Peter Schwarzkopf Senior Attorney

U.S. DEPT. OF TRANSPORTATION Samuel Podberesky Asst. Gen'l Counsel for Aviation

U.S. DEPT. OF JUSTICE Gary Allen Director, Torts Branch

U.S. DEPT. OF STATE Chris Jones Intl  Transportation Officer

U.S. DEPT. OF STATE Robert Reis Director, Av. Programs & Policy

IATA Secretariat First Name |Lust Name Title

1ATA Lome Clark General Counsel & Corporate Secretary
IATA Tony Kelly Director Industry Monetary Aff.

1ATA William Murnighan Director, Legal Services

IATA Dennis Viggers Insurance  Advisor

1ATA Ludwig Weber Legal Counsel

I1ATA Maria Weinstein Legal Counsel

IATA David O’Connor Regional Director, United States

IATA Anita McCleod Insurance Cooordinator

IATA Qutside Counsel First Name |Last Name Title B
DYER, ELLIS, JOSEPH & MILLS Warren Dean

FIORITA & ASSOCIATES Dan Fiorita

FRERE CHOLMELEY BISCHOFF Mark Franklin Counsel

WILEY, REIN & FIELDING Bert Rein
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