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International Air Transport Association

Washington Office Montreal I Geneva

Mr. Donald Horn
Assistant General Counsel for

International Law
U.S. Department of Transportation

Room 10105
400 Seventh Street, SW
Washington, D.C. 20590

Re: IATA Conference on Airline
Liability. Dkt. 49152

Dear Mr. Horn:

With reference to DOT Order 95-2-44 issued 22 February 1995, IATA is
pleased to file with the Department a report of the Plenary and the two
Working Group Sessions of the Airline Liability Conference held in
Washington DC 19-23 June 1995.

The Final Report of the Conference Session, attached together with its four
Annexes, serves as an accurate summary of the discussions and also sets
out the future work program agreed to by the Conference Session
participants, should the Immunity Order be extended as requested. (A
request for extension was formally filed with the Department on 26 June
1995.)

Also attached, for the information of the Department, is a complete set of the
advance documentation prepared for the Airline Liability Conference and of
all the working papers submitted to the Conference Session.
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Washington, D.C. 20004-2505

(202) 624-2977
Fax: (202) 347-2366
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Should any additional information be required by the Department, IATA is
prepared to provide it as expeditiously as possible.

Respectfully submitted, I

gte&&kdy+
David M. O’Connor

cc: Mr. Lorne Clark, General Counsel, IATA

H:DOTfil7/6/95 2
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Report on Plenary and Working Group Sessions of
Washington Airline Liability Conference 19-23 June 1995

The Plenary, having noted its mandate and DOT Order 95-2-44, after a week
of discussion and debate adopted the Report of the Conference Session,
attached hereto, on 23 June 1995.

The main discussions in Plenary centred on: 1) increasing limits from
Warsaw/Hague/Montreal Agreement/Higher Voluntary Limits to SDRs
250,000; 2) providing for periodic increases to take account of inflation; 3)
a system for “up front” payments to victims/claimants; 4) where desired/
required by carriers or governments, waiver of carrier defenses except
“contributory negligence” up to an agreed new limit; 5) where
desired/required by carriers or governments, adoption of a means to provide
unlimited compensation i.e. beyond any agreed new limit, e.g. through a
special Supplemental Compensation Plan (SCP) - especially for the US -
funded by a passenger surcharge, or by means of the existing so-called
“Japanese Initiative” (Jl), the cost of which is included in the ticket price, but
in any case retaining Warsaw System defenses above a defined “threshhold”.

The Plenary established two Working Groups of the Whole, one on the SCP
and another on the JI. These reviewed in some detail the respective merits
of the two approaches, mainly addressing workability and practicality, and to
what extent they could meet the test of prompt and complete compensation
on an acceptable liability basis with no per passenger limits.

Subject to receiving an extension of the immunity order, the Conference
Session decided that its Chairman should set up two follow-up Working
Groups of limited membership to focus on:

(i) the insurance costs relative to increasing the liability limits,
and in particular means of assisting small and medium sized
carriers to meet increased costs; and
(ii) the ‘third tier” mechanisms (beyond Warsaw/Hague and any
agreed new limit) to provide unlimited liability e.g. SCP and JI.

(The Conference Chairman noted that the composition of the two Working
Groups would be geographically balanced and each would include at least
one US carrier.)

H:DOTfil7/6/95 3
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In addition the IATA Secretariat was specifically -

a) requested to seek immediately an extension of the US DOT
Immunity Order to allow the Conference to complete its
mandate i.e. through Working Groups, consultations etc, and
b) instructed, in consultation with the Legal Advisory Group
(LAG), to draft by 31 August 1995 the texts of a

i) new Intercarrier Agreement, to replace the 1966 Montreal Agreement but
to be potentially applicable world-wide, and
ii) an optional “add on” for unlimited compensation (including a Supplemental
Compensation Plan and any other viable “third tier” proposal)

These texts, after circulation and review, are to be presented to the IATA
Annual General Meeting 30-31 October 1995 for endorsement, following
which requisite government (including US DOT) approval would be sought.

The Conference also went on record to reaffirm that -

l the Warsaw system must be preserved
l the current limits were grossly inadequate in many jurisdictions
l Governments should act urgently through ICAO to update the Warsaw

Treaty regime
l Montreal Aviation Protocol 4 on cargo should be brought into force

expeditiously, independently of consideration of Montreal Aviation Protocol
3 on passengers.

Pursuant to the decision of the Conference Session, the IATA Secretariat
duly filed with the US Department of Transportation a formal request for an
extension of the DOT Immunity Order, with certain modifications as set out in
the attached document of 26 June 1995, in order to allow the Conference to
complete its work.

H: DOTfil7/6/95 4 ’
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NOTE: Documentation in this notebook variously refers to the
dates of the conference as 19-23 June and 19-27 June. Though
originally scheduled to conclude on 27 June, the conference
actually ended on 23 June. Documents prepared prior to the
conference will show the original conclusion date of 27 June.



TO:

FROM:

DATE:

REF:

SUBJECT:

International  Air Transport Association
IATA Building,  2000 Peel  Street,  Montreal,  Quebec,  Canada  H3A 2R4

Telephone:(514)844-6311 Fax: (514)844-5286  Telex:05-267627  Cables:lATAMONTREAL

Memorandum

Registered Participants, Airline Liability Conference

General Counsel and Corporate Secretary

26 May 1995

IATA Airline Liability Conference - Documentation, Part I

With reference to my memorandum dated 13 April 1995, please find
attached Part I of the Documentation for the above Conference, to be held
from 19-27 June in Washington, D.C. A preliminary Agenda is to be found as
Dot. 1 of the Part 1.

Part II of the Documentation will be available on site of the Conference
as part of the Registration folder which will be handed out to you.

The Conference will be held at the Madison Hotel (Dolley Madison
Ballroom), 15th and M Streets Northwest, Washington, D.C. 20005, and is
scheduled to start on Monday 19 June at 1O:OO hours.

I look forward to seeing you there.

Secretary
Lome S. Clark
General Counsel and Corporate Secretary



INTERNATIONAL AIR TRANSPORT ASSOCIATION

AIRLINE LIABILITY CONFERENCE

Washington, 19-23 June 1995

DOCUMENTATION, PART 1

TABLE OF CONTENTS

US-DOT Order 95-2-44

IATA Petition seeking antitrust immunity for the
discussions

IATA Application seeking clearance and exemption from
the European Commission for the discussion; European
Commission letter dated 1 Sept. 1993, granting clearance
for the discussions

Documents concerning the Japanese Initiative on limits
of liability

Documents concerning the proposals of the European
Civil Aviation Conference (ECAC)

Documents concerning the European Union Commission
Proposals

Documents concerning Australian legislation on
passenger liability limits

ICAO Summary on Airline Liability Limits,
31 January 1995

Italian legislation

UK Licensing Requirement

Working Paper No.

Item 5, WP 1

Item 5, WP 2

Item 5, WP 3

Item 7, WP 1

Item 7, WP 2

Item 7, WP 3

Item 7, WP 4

Item 7, WP 5

Item 7, WP 6

Item 7, WP 7



Workina Paper No.

US Economic Regulation 203 Item 7, WP 8

Table of Liability Limits Item 7, WP 9

Background and Objectives of the Airline Liability
Conference: Item 7, WP 10

Issue I:
Issue II:

Issue Ill:

Issue IV:

Discussion of New Special Contracts
Discussion of Increased Limits of
Liability Under the Convention
Discussion of Conditions of, and
Defenses to, Liability
Discussion of Agreement to Establish
a United States Supplemental
Compensation Plan

Item 7, WP 11

Item 7, WP 12

Item 7, WP 13

Item 7, WP 14

Report of the Airline Liability Conference Item 7, WP 15



IATA

INTERNATIONALAIRTRANSPORTASSOCIATION

AIRLINE  LIABILITY  CONFERENCE

DOCUMENTATION, PART I

19-27 June 1995
Washington, D.C.

IATA Building, 2000 Peel Street, Montreal, Quebec, Canada H3A 2R4



l INTERNATIONAL AIR TRANSPORT ASSOCIATION

AIRLINE LIABILITY CONFERENCE

I Washington, 19-23 June 1995

AGENDA

I 1. OPENING OF THE MEETING

~ 2. ELECTION OF CHAIRMAN, VICE-CHAIRMAN AND RAPPORTEUR

3. ADOPTION OF RULES OF PROCEDURE

4. APPROVAL OF AGENDA

5. REPORT OF THE SECRETARY

6. OPENING STATEMENTS

7. DISCUSSION OF ISSUES RELEVANT TO UPDATING
THE AIRLINE LIABILITY SYSTEM

(a) STATUS OF THE WARSAW CONVENTION

(b) DISCUSSION OF NEW SPECIAL CONTRACTS

(c) DISCUSSION OF INCREASED LIMITS OF LIABILITY UNDER

THE CONVENTION

(d) DISCUSSION OF CONDITIONS OF, AND DEFENSES TO,

LIABILITY

(e) DISCUSSION OF AGREEMENT TO ESTABLISH A UNITED
STATES SUPPLEMENTAL COMPENSATION PLAN

8. FOLLOW UP ACTION

I 9. ANY OTHER BUSINESS
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UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

WASHINGTON, D.C.

Issued by the Department of Transportation
on the 22nd day of February, 19.95

Order 95-2-41

ALC- Item 5
WP 1
Page 1

., .‘.. . :

Intema  tional Air Transport Association:
Agreement Relating to Liability . Docket 49152
Limitations of the Warsaw Convention

ORDER

. On September.24,’  1993, the International Ai’r Transport Association (IATA)  filed an ’
application requesting approval of, and antitrust immunity for, intercarrier discussions
concerning the limits and conditions of passenger liabiliv established by the M’arsaw
Convention (Convention).

IATA states that pending ratification and entry into force of Montreal Protocols
Numbers 3 and 4 to the Convention, there is a need for interim passenger liability rules
that are adequate to current day standards of compensation. . . The current regime, as.
embodied in the Montreal intercarrier agreement of 1966 (Agreement) and which covers
all carriers serving the United States, establishes a liability limit of $75,000 for personal
injury and death.1 Adjusted for inflation, IATA notes that this amount would be over
$300,000 in today’s dollars. Despite this, adherence to the Agreement’s $75,000 limit
continues to be a condition for all carriers to operate to the Untied States. Against this
background, LATA  states that air carrier parties to the Agreement need the authority to
discuss bringing the Agreement up to date. It states that such discussions may include
possible amendments to, or replacements for, this Agreement. IATA states that its
request for discussion authority and antitrust immunity is consistent with Department
precedent.

1 The Warsaw Convention, to which the United States became a party in 1934, established a number of
uniform rules regarding international air transportation, including in Article 22 an air carrier liability limit
of approximately SlO,OOO for each passenger injury or death, absent a finding of willful misconduct. The
Hague Protocol of 1955, which doubled the liability limit, was not ratified by the United States. Rather, in
1966, the carriers seming the United States agreed to adopt a special contract under Article 22, establishing
what remains the Lcurrent  regime (Agreement CAB 18900, approved by Order E-23680, May 13,1966
(Docket 17325). Under the Agreement’s terms, these carriers also agreed not to avail themselves  of the
defense of non-negligence under Article 20(l) of the Convention for claims under that amount.
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No answers were tiled in response  to the LATA application.

Decision

The Department  has decided to grant the requested discussion  immunity subject  to the
conditions  described  below.  The United States has a tirmly-established  policy that
liability limits should be adequate to contemporary  standards  of compensation  and that
the current regime needs to be updated to provide sufficient protection  to the traveling
public. We are granting  the application  because  the discussions  proposed  by IATA may
bring about Bn interim solution that will serve  either until Montreal Protocols 3 and 4 are
ratified and enter into force, or until negotiation and entry into force of a new
Convention meeting all US. requirements.

We may authorize intercarrier discussions and grant them antitrust immunity where we
find that the discussions  are necessary to meet a serious transportation need or to 0
achieve important public benefits and that such benefits or need cannot be secured ,by
reasonably available alternatives that are materially less anticompetitive. 49 U.S.C.
41308,41309.

The purpose of the discussions in this case is to secure the important public benefit of a
. . liability regime that reflects contemporary standards of compensation. The discussions

are consistent with a strong and long-standing Department policy of seeking a uniform
set of passenger  liability rules that meet today’s needs. a

We find that there are no reasonably available alternatives to the requested discussions
having a materially less anticompetitive effect. The best alternative, of course, is an
international agreement such as the Montreal Protocols. and Supplemental

Compensation Plan, but it is because that approach has proven to be such a complex and
lengthy one, and given the pressing need to have an updated liability re,gime, that we
are entertaining this discussion authority request. Another alternative would be to allow
individual carriers to apply to the Department for modifications to their tariffs and 0

conditions of carriage to implement individual new special contracts under Article 23 of
the Convention. We do not believe that approach is workable. Some carriers would
probably attempt this, while others would not. Those that did would likely offer
contracts with different terms from one another. One clear and unacceptable result of
such an approach would be that portions of the traveling public would not be
adequately protected. A final alternative would be for the United States to unilaterally
establish a regime that all carriers operating to the United States would have to abide by.
This approach, however, could engender such significant opposition from our trading
partners that our ability to implement the plan unilaterally could very well be
jeopardized.

2 We assume for the purposes of, our decision  here that the proposed  discussions  could reduce
competition  among carriers. .-



l . ** 3.

.

0

We also find that the requested approval and grant of antitrust immunity to discuss an
interim liability regime is appropriately limited in nature and well-calculated to achie\re
a result consistent with our objective of having in place a liability regime that reflects
contemporary standards of compensation. IATA seeks discussions geared toward
producing a temporary arrangement, recognizing the immediate need to increase the
liability limits through a uniform system of rules. This is fully consistent with our
objectives. IATA would announce a place and date for such discussions and has said
that it would invite all its member carriers.

IATA requests that we not impose conditions on such discussions that would restrict the
ability of the participant carriers to considerall options in structuring 2 liability regime.
We will not impose conditions other than those that we consider  standard and which we
have set out below. However, we believe that in constructing any intercarrier
.agreement,  the participants should seek to reflect the basic objectives which we have
pursued in our efforts to secure ratification of the Montreal Protocols and creation of a
supplemental compensation plan. We have strived for a uniform international system
that allows U.S. victims to receive fair recoveries within a reasonable period of time.
Specifically, we would expect that any agreement reached by the carriers would be
consistent with the following guidelines: first, with regard to passenger claims arising
from intemationa!  journeys ticketed in the United States, passengers  would be entitled to
prompt and complete compensation on a strict liability basis with no per passenger
limits 2nd with measures of damages consistent with those available in cases arising in
U.S. domestic air transportation; second, this coverage should be extended to U.S.
citizens and permanent residents traveling internationally on tickets not issued in the
United States.

We have decided to grant the request for discussion authority and antitrust immunity in
this order, rather than through 2 show-cause proceeding. The.discussions  sought by the
applicants seek to carry out our established public policy goal, the modernization of
passenger liability limits. Implementing that goal as soon as possible will redound to the
immediate benefit of the traveling public 2nd therefore provide important public
benefits. We are willing to grant antitrust immunity in this instance because, unlike
most situations where it has been sought, the purpose of the discussions at issue here is
fully consistent with the public interest. Furthermore, any agreement reached by the
carriers may not be implemented without our approval, and interested persons will have
an opportunity to comment on any application for such approval.

In addition, to minimize any adverse impact on the public interest, we will condition our
approval 2nd grant of antitrust immunity upon the following express conditions: (1) the
discussion authority is limited to 120 days from the date of publication of this order; (2)
advance notice of any meeting shall be given to all U.S. and foreign air carriers as well as
to the Department of Transportation and the Department of Justice; (3) representatives of
the Department of Transportation and the Department of Justice shall be permitted to
attend the meetings authorized by this order; (4) IATA  shall file within 14 days with the
Department 2 report of each meeting held including inter ah the date, place, attendance,
a copy of any information submitted to the meeting bv any participant, and a summary
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of the discussions and any proposed  agreements; (Sj any agreement  reached  must be
submitted  to the Department  for approval and must be approved  before its
implementation;  (6) the attendees  at such meetings must not discuss rates, fares or
capacity,  except to the extent  necessary  to discuss ticket price additions reflecting the
cost of any passenger  compensation plan; and (7) the.discussions will be held in the
metropolitan  Washington, D.C.  area.

ACCORDINGLY,

1. The Department approves the request for discussion authority filed by IATA in this
docket, subject to the restrictions listed below, under section 41308 of title 49 of the
United States Code, for 120 days from the date of publication of this order, for
discussions directed toward producing a uniform set of passenger liability limits;.

2. The Department exempts persons participating in the discussions approved by this
order from the operation of the antitrust laws under section 41309 of Title 49 of the
United States Code;

3. The Department’s approval is subject to the following conditions:

(a) Advance notice of any meeting shall be given to all identifiably interested U.S.
air carriers and foreign air carriers, as well as to the Department of Transportation  and
the Department of Justice; e

(b) Representatives of the entities listed in subparagraph (a) above shall be
permitted to attend all meetings authorized by this order;

(c) LATA shall file within 14 days with the Department a report of each meeting
held including  inter dia the date, place, attendance, a copy of any information  submitted
to the meeting by any participant, and a summary of the discussions and any proposed
agreements; a

(d) Any agreement reached must be submitted to the Department for approval
and must be approved before its implementation;

(e) Attendees at such meetings must not discuss rates, fares or capacity, except to
the extent necessary to discuss ticket price additions reflecting the cost of any passenger
c o m p e n s a t i o n  p l a n ;

(f) The Department  shall retain jurisdiction over the discussions to take such
further action at any time, without a hearing, as it may deem appropriate; and

(g) .~ny meetings authorized by this order shall be held in the metropolitan
Washington, DC. area. 0
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-4. Petitions  for reconsideration  may be filed pursuant to our rules in
order;

5. We will serve a copy of this order on all parties  semed by IATA in
indirated  bv the semice list attached  to its application;  and

6. We will publish a copy oi this order in the Federal Register

By:

‘(SEAL)

.._.

Patrick V.. Murphy
Acting Assistant  Secretary  for

Aviation and International Affai

5

response to this

this docket, as
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U.S. DEPARTMENT OF TRANSPORTATION
Washington, D.C.

International Air Transport 1
Association: Agreement Relating 1
to Liability Limitations of the 1
Warsaw Convention 1

Docket
Agreement CAB 18900

APPLICATION FOR APPROVAL OF, AND
ON m

-

l

The International Air Transport Association (IJLTA) hereby

requests, pursuant to sectiona  412 and 414 of the Federal Aviation

Act of 1958, aa amended (Act), and 14 CFR Part 303, that the

DepartMnt  grant its 8pproval of, and urtitruet  imunity for,

intercarrier  dimusrrions  concerning the limit6 and conditions of

passenger liability establishedby the Warsaw Convention, including

SpeCifiCally ArtiClaS 22 (1) and 20(l) of the Convention, or the

Canmntion arr msnded by the Eague Protocol. The intercarrier

diecussio~  may include possible aamndmnt8  to, or replacements

for, the Montreal intercarrier  agreement (CAB 18900) which is

subject to 8 gr8nt of 8ntitrwt  iumuaity  by the Civil Aeronautics

Board dated May a3, 1966.

Air carrierm  operrting under the Warsaw Convention  require the

flexibility necessary to consider options that would update the

operation of the COnvention,  pending entry into force of the

amendments to the Convention incorporated in Montreal Protocols 3

apd 4, whiti are pending advice aad conaent to ratification  in the

United States Senate. This authority is necessary to address the

concerns of the travelling  public  a2M foreign  gmrnments  t h a t

IAm rn4m

.



support interim action to.develop  national or regional remedies to

the existing low limits of liability. As set forth below, the

approval and immunity requested here is in the-public interest, and

is necessary to secure important public benefits.
.

The Convention for the Unification of Certain Rules Relating

to International Transportation by Air (the Warsaw Convention) was

signed in 1929. The United States became a party in 1934.

Currently at least 117 countries are parties to the Convention.

The Warsaw Convention establishes uniform rules as to the rights

and obligations between air carriers andu8er8  of international air

tranaponation  and cr8atcs uniformity with n8pect to traxmporta-

tion documentation 8uchaspasseagertickets,  baggage checks, and

air way-bills. Included in the uniform rules e8tabli8hed  by the

CowUrtim are tho8e which 8et forth the liability of an air

carrier  to it8 pa8sengetr  in cams of death or injury from an

accident. Article 22 of the Convention provides that the liability

of the air carrier for passenger injury  or -death i8 limited to

approximately $10,000, which applie8 abeexit a finding of willful

misconduct.

Since the l9SO8, the United State8 ha8 taken the lead in

effort8 to moderPite the Waxmaw Convention88  liability rules. In

the Hague Protocol of 1955, the pasmnger limitation set forth in

Article 22 of the convention wa8 doubled, but this Protocol was

never ratified by the United States Senate. In 1965, following the
.

- 2  - um rn4m
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failure of the United States to ratify the Hague Protocol, the

carriers serving the United States agreed to adopt a special

contract under Article 22 of the Warsaw Conven?ion for transporta-

tion to, through, or from the United States, establishing a_.
liability limit of $75,000 for passenger injury and death.

Further, the carriers agreed not to avail themselves of the defense

of non-negligence under Article 20(l) of the Convention for claims

within that limit. This agreement was originally conceived as a

temporary  measure pending negotiation of revisions to the Warsaw

Convention now incorporated In Montreal Protocols Nos. 3 and 4.

This agreanent , known a8 the Montreal intercarrier  agreement,

remains in force today. *

Recently the United State8 Government has been engaged in an

effort to ratify Montreal Protocols Nos. 3 and 4 to the Convention

and to eetablisha 8upplemental  caqensation 8y8tem  consistent with

Article 35A thereof. However, the delay in U.S. ratification and

the entry’ into force 'of the Montreal Protocols, which were

negotiated in 1975, i8 a nrattar  of concern to the International

aviation coxmunity, irrcludiog  the gwernmentll of many of the

aviation partner8 of the United States. While IATA remains firmly

committed to U.S. ratification of the Montreal  Protocols, it must

also take 8tepr to maintain the viability of the Convention's

psenger Liability rule8 pending 8uch ratification and, thereaf-

1 Agreement CAB18900, approvedbyorder E-23680,  May13, 1966
(dxket  17325).

..



ter, the entry into force of the Montreal Protocols.2 Further,

that action must be consistent with framework of the Warsaw

Convention, including the recent amendments reflected in those

Protocols.

The enhanced limitation set forth in the Montreal intercarrier

agreement is considered today to be inadequate to the standards of

compensation for many countries. Japanese- flag airlines have

applied for and obtained U.S. approval of modifications to their

tariffs and conditions of carriage to implement a new special

contract under Article 22 of the Convention. In effect, Japanese

air carriers applied for strict but limited liability trp to 100,000

so-, and thereafter for unlimited liability on the basis of

.pre8umed, but rebuttable, fault.3 The application of the Japanese

airline8  required an uremptim fm 14 CFR Part 203. That

regulation require8 adherence to the Montreal intercarrier

agreement by all airlines beming the United States as a condition

of their operating authority.

Initiative8 are al80 underway in Ibrope to address the

question of airline liability under the Wartsaw  rrystem. In October,

1992, the European Camuaaity  circulated a coxmultaticm  paper on

f !Rke authority BqUe8ted here ia for the discussion of
special  contract8 that would remain in effect for a contracting
party until the anencbnt8  included in Mcmtreal  Protocol No. 3
becaane effective for that party, which necessarily could be after
the Montreal Protocol8 eater into force for the United States.

416(b) of the Am Act ti
1958., Order 92-12-43  (December 31, 1992).

-4. UtA 9Mm
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passenger liability under.the Warsaw Convention.' Thereafter, the

Economic Committee of ECAC commenced a study of the operation of

the Warsaw system with a view toward developing practical solutions

to the problems of the current system. There.appears to be a

consensus among all parties to these efforts -- airlines, insurers,

governments and other interested persons -- that interim action to

increase the existing limits may be required and that voluntary

action by carriers ia the preferred approach. There is ale0

general agreement, however, that this action should not destabilize

the Warsaw 8ystem itself.

It wan precirrely  this 8ame concern in the United States that

led to the adoption of the Montreal  intercarrier  agreement in 1966.

That agreement was intended to coxutitute  an interim mea8ure

pending negotiation and U.S. ratification of auwndmmt8  to the

Warsaw Convention that are now included in the Montreal Protocols.

Th liability limit Of $75,000, rb8eIlt Willful mi8Conduct, is now

itrrelf outdated and fruufficient. For exaqle, If l dju8ted for

inflation, that amount would be over $300,000 in today’8 dollara.

Neverthelese, the Montreal intercarrier  agreemen t continues to

operate under a grant of aatitrurrt  immunity from the Civil

Aeronautics Board, and air carriers with authority to operate to

the United States are required to be a party to the agreement a~ a

condition of that authority. It is now nece88ary, thenf ore, to

give the air carriera  party to the agreemen t the authority to

consider bringing it up to date pending the entry into force of

' See Attachment A. .
-5 - IAtA rnrm
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Montreal Protocols Nos. 3 -and 4. In response to requests from its

member airlines, IATA recently filed a request for Commission

authority for intercarrier discussions on the' passenger liability

limits. These discussions were approved by the Commission by

letter dated September 1, 1993.‘ Similar authority is required

from the U.S. Department of Transportation, however, before these

discussions can proceed.

The international airline coxuunity  will continue to 8trongly

SUpPort  U.S. efforts to obtain ratif ication  of the Montreal

Protocol8 and adoption of a eupplemental  compensation system which

the United States Government has proposed a8 a condition of its

ratification of the Protocol8. me National c-8SioIl to Ensure

a Strong Competitive Airline Industry ham reccaanended ratification

of the Protocol8 and approval of a atpplemental  compensation plan

to bring the Warsaw 8y8temup  to date in a manner which adequately

8eNe8 the intere8ts  of both airlines and .the u8ers of their

8ervices .' Alcticle  3SA of the Convention, as it would be amended

by .the ProtoCOl8,  gives each contracting state the right to en8ure

cmpensation  for its own pa88engers camemurate with it8 CC~ot!dC

standard8 in exces8 of the Carden' limit of liability under the

COllWZIltiOIl.  m di8CU88iOXl  Of pO88ibh amndments  to or replace-

ment8 for the Montreal intercarrier agremt would take place in

s See Attachment 8.

l See Attachment C.
.Am tow Prm

, The National C0m~i88ion  to Bpsure  a Strong Colmpeti-
tive Airline Industry,  AWWt 1993.
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full recognition of the objectives and likely operation of Article

35A once it enters into force.

It is generally recognized that contracting states party to

the Warsaw Convention may develop different policies concerning the

appropriate levels of, and standards for, compensation f o r

international airline passengers. In this regard, the framework of

Article 35A of the Convention, as amended by Montreal Protocol No.

3, allows each state to develop a oupplemental  compensation system

consistent with its owh policies, eince it generally would apply to

transportation 8old within it8 own territory. That framework by

its terms also tends to avoid conflicts between contracting states

in the implementation of rrupplemental canpexmation  8y8tems.

It will therefore be necessary for the airlines to consider

whether a f rameuork  for potentially different special contracts

under Article 22 would al80 be appropriate. This issue would

nece88arily involve consideration of the potential effect of such

contract8 on Interline arrangement8 and other industry practices in

order to ewure that each paosengu purchruem  a ticket for

tran8portati0n  with liability rules that are 88 consirrtent  and

predictable aa possible.

Airlines intend to consider in the near future theee framework

i88UeS on an iafozmal basis and no Department authority is

requested or raquired  for thir prcparcltoq  work. The framework

issues that will be considered  involve legal considerations

relating to the adminirtration of the Convention, and the form of

potential  8UtXUiESioXlS to coZ=ratting 8tates for approval of any new
- . . .

8pecial contract8 that may be developed. Pending mment action

e -7- UtA *M&l
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on this application, therefore, airlines will limit their consider-

ation of special contracts and avoid any discussion of the

potential limits of, and conditions for, 'their liability to

passengers.

The fact that preliminary discussions can take place without

special discussion authority does not in any way diminish the

urgency of Department action on this application. On the contrary

many carriers,  and a number of governments, are anxious to see

substantive discussions  on liability issues by carriers begin 8oon,

and carriers CaMOt do 80 WithoutDOT  approval  Of this application.

XI. Discussion Authority i8

Secti- 4l2 of the Act enpower  the Department to grant

authority for intercarrier di8cws8ions  concerning matters relatiig

to foreign air trawportaticm  provided that such di8cuseions  are

not contrary to the public fntere8t or in violation of the Act.

Section 412(a) (2) (A); Jaint of meat Airlines.

@, Order 93-l-11 Wukuary 11, 1993) (Order

93-1-U); 89;rc-m-+aa MM of the 8t;r.

, Order

90-l-41 (January 22, 1990) (Order 90-1-41). Di8cu88iona  regarding

the adequacy of exiatiag liability limit8 for pamenger injury or
death are intended, amng other thing8, to provide  greater

protection to the travelliag  public and till not rrubetantially

reduce or eliminate competition. AcccCdiagly, the Department

.I

l

l

e

e

.
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should grant the discussion authority requested in this applica-

tion.

Even if discussions concerning the adequacy of existing

liability limits could be perceived as adversely affecting

competition, such discussions should nonetheless be approved in

view of the important public benefits they will confer and the lack

of reasonable alternative means for accomplishing these benefits.

a, Section 412(a) (2) (A) (i); Order 93-l-11 at 10 (The Department

may not approve an Intercarrier  agreement that s

reduces or eliminates campctition  unless the Department finds that

the agreement is necessary to meet an important transportation need

or 8ecure inportant public benefit8 that cannot be met or secured

by reasonably available alternative means having materially less

anticaqetitive  effectrw)  (enphasi8  in the original). In addition to

errtabli8hing  a framework for providing greater protection to the

travelling public, such dl8cu8sicm8  advance international comity

and import8ntforeign policy gOd8 t&t cannot  he met or 8ecured by

reasonably alternative  means having materially leas anticoqetitive

effect8. mite 8&431y, no titernative fonxn e3d8tS in which these

i88Ue8  Inay bc rddreS8ed.

Diecamsion authority will advance important foreignpolicy and

ccunity coxmideratiom. The modernization of the Warsaw Convention-

,‘8 l i a b i l i t y  limit8, a8 discu8sed  above, ha8 been a consistent

policy goal of the United States Government, and the discussion

authority and antitnmt inmunity  requested here is clearly in the

public interest. Action by air carriers to review the operation of

the Warsaw and Watsaw/Eague  limits pending entry into force of the



Montreal Protocols will further the realization of the important

benefits to the.travelling  public that are the foundation of the

Warsaw Convention and U.S. efforts to amend- it. Moreover, the

benefits derived from increased liability limits will flow not only

to individual members of the travelling public, but also to the

signatories to the Warsaw Convention.

In addition to providing greater protection to the travelling

public and furthering U.S. foreign policy goals, discussion

authority will promote international colnity by affirmlng  the

importance of the Warsaw Convention and the need for international

cooperation and uniformity. The WarSaW 8y8taiI  i8 one Of the most

widely adhered to multilateral  treaty aystaaa  in effect in the

world today. ft elrtabli8he8 many Of the UXIifOaTI rule8 that make an

integrated interrrational aviation 8y8tan poelrible. Included in

these rules are provision8 related to the liabilities of airlines

to pWNDger8;  mattera of direct concern to the governmen ts whose

citizen6  utUice international  air traxmportatian  8enrices.  mny

of those goVarrrmCnt8 now favOr int8rinr  aCtiOa to review the

limitations of liability reflected in thoee males.

Discussion authority rhould  be granted under eectioa  412.

DiScu88iOn of these matters ir not adveree  to the public interest,

is not in violati0n of the Act, and i8 not likely to 8ub8tantially

reduce coqetition. ~reover,evenif8uchdi8cweioxuscouldbe

perceived as adversely affecting caupetiticw, di8cwsi0n authority

is neverthelees appropriate  .in view of the importane  public

benefits that will reeult from 8uch di8cu88i--

- 10 -
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III. Antitrust Immunity for Discussions
&g PrODer Under Section 414 of the Act

Section 414 of the Act provides in pertinent part:

In any order made under section . . . 412 of
this Act, the Board may, as part of such
order, exerqt any person effected by such
order from the operations of the mantitrust
laws" . . . to the extent necessary to enable
such person to proceed with the transaction
specifically approved by the Board in such
order and those transactions necessarily
contemplated by euch order, except that the
Board may not exempt such person unless it
determines that the exemption  is required in
the public interest.
preceding bentence,

Notwithetanding  the
on the baais of the find-

ings required by m&section (a) (21 (Al (il of
8ection  4l2, the Board W, a8 part of any
order under such section which approves any .

iy
. request . . exempt  any person affected
math order* from the operation8 of the

Wntltru8tlaw8m... to the extent nece88ary
to enable 8UCh pereon  to proceed with the
transaction mpecifically  approved by the Board
In 8uch order and with those trazmactiona
necessarily contemplated  by 8uch order.‘

49 App. USC a304. (w-i8 added). Thw, where di8cwsion
authority i8 -tad under 8Ub8eCtiOn  (a) (2) (A) of l ection 412 the

-pa=lWt  Iflay,  a t  it8 di8CntiOXl,  gZMt MtitWt inrmlnity: m

also Order 93-l-11, Where di8cu8sion  urthorityis  granted under

subsection (a) (2) (A) (i), however, 8uch authority must be acccampa-

OnJanuary  1, 1985, the Board'8 authOrityundcr  sections 412
and 414 was transferred to the Department of Transportation. 49
U.S.C. App. S 1%1(b) (Cl.

' Section 412 (a)(2)(Al p&ides in pertinent part: The
Board, . . shall by order approve any contract,  agreement, or
request, or any modification or cancellation thereof, that it does
not find to be adverme  to the public interest, or in violation of
this Act..

l - 11 - UtA W
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nied by section 414 antitrust inmnrnity.'" &g also JNreement Amonq l
art . .&soclatlon Carq

.S--c- Matte= # Order 89-10-52 (October 27,- 1969)  (Order eg-lo-

52).

i. Antitrust Immunity is
appropriate for Discussions Approved

The ~patxnent will not grant immunity for transactions that

do not substantially reduce competition absent a strong showing

that antitxmst immunity  is required in the public  interest, and

that the parties will not proceed with the transaction without such
0

ilnmtlity. Order 93-l-11. The antitrust inmunity  requested here

should be granted because the propoaed discuwions  are in the

public interest and will not &oceed absent such imunity.

The analysis for determining whether aatitrwt imunity is in

the public interest is 8imilar  to the public interest analysis

conducted in connection wkh l ection 412 of the Act. m at 11.

Specifically, in detexminiag  whether antitmmt imuaity should be

granted, the Departmat considers  the intereats of the travelling

public, the foreign policy goal8 of the United States, and the

I0 Section 4l2 (a) (2) (A) (i) provides in pertinent part:

The Board may not approve or, after periodic review,
continue its approval-of any math contract, agreement, or
request, or say Imnaification or cancellation thereof,
which substantially reduces or eliminates cmpetition,
unless it fiadm that the contract, agreement, or request
is necessary to meet a seriow trawportation  need or to
8ecure  important public benefit8 including iotenxational
comity or foreign policy consideration, and it does not
find that 8uch need can be met or 8uch benefits can be
8ecuredbyreasOnablyavailablealternativemeaMhaving
materially less anticompetitive  effecter.

..



advancement of international comity. e u, Order 93-l-11. As

discussed more fully above, an examination of each of these factors

dictates in favor of granting antitrust inxm&'lty for discussions

concerning liability limits for passenger injury or death.

Antitrust immunity for, and agreements arising from, such discus-

sions will further U.S. foreign policy goals, advance international

comity and benefit the travelling  public.

Although discussions concerning liability limits are not

likely to Vmbstantially reduce campetition,.  the Department should

nevertheless approve this application because 8wh discussions are

in the public interest and will not proceed absent antitrust

immrnity. The Montreal intercarrier agreement continuer to operate

under a grant of antitrwt  ixuunity under section 414 of the Act.

Given the fact that any discussion  of these ismues will inevitably

include modifications to that agreement, participants to much

dismmsions  may riok a general antitat Challenge. Consequently,

ImA -lb are unwilling to proceed with di8Cw8ioM absent

antitnrst inmulnity.

If diSCU88i~ authority  d.8 granted  tier 8UbseCtiOn  (a) (2) (A)

of section 4l2 of the Act, antitrwt iamuaity  8holdd be granted

under 8ection 414 ia view of the fact that di8Cumion8 are in the

public interelrt  8nd will not proceed abeent 8UCh inmunity.

- 13 - um *Mm



ii. Antitrust Immunity is
appropriate for Discussions Approved Under. .SubRectlon  (a) (21 (A) (11 of Secf;ipIl  412 of the Act

Where discussion authority is approved pursuant to subsection

(a) (2) (A) (i) of section 412 of the Act, such approval must be

(
accompanied by antitrust imunity. Section 414; Order 89-10-52 at

I 7 ('[W]here an anticompetitive  agreement is approved in order to

attain other ObjeCtiVe8, the conferral of antitrust ixnunity  is

mandatory under the Federal Aviation Act, as amended."). Accord-

ingly, if the diocuo~ioa authority requested here lo granted tier

Subsection (a) (2) (A) (i) of section 412, such authority must be

accompanied by antitrua il8xunity PUr8wPt to Bection 414.

If discwsion authority is granted under eection  412, the

-partwrrt  may include the 8tUldaZd condition8 relating to

~~~tOb8ervCr8aadtherequir8mat8that  allagree3aent8~1~8t.--
be filed for prior approval. It should not, however,. contain any

CoPditiOns that wouldzemtrict  the ability of airlines to consider

all possible options  relating to the implementation  of Article8 22

and 35A of the Convention. ~Otwithlltrnaing  it8 XlWldZltO~ iYlCOrp;O-

ration into 14 CFR Part 203, the Montreal  iatercarrier agreement

is, in it8 conception and character, a voluataxy  agreement,

coneisteat with the operation of Atticle 22 itself. Accordingly,

carrier8 met be free under IATA aimpiker to consider  various

option8 relating to the implementation of Article 22 to develop

recoxmendations that will eatisfy  the concerns  of all gcmrnmrtnts.

- 14 - ImA wam3
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This flexibility, of course, would be subject to the requirement

that any agreement be submitted to the Department for review and

approval prior to implementation.

For the foregoing rea8ons, the International Air Transport

Association respectfully requests that it8 application for

discussion authority be approved under section 412 of the Act, and

that member activities constituting participation in such diecus-

810118, whether in permn or by 8ny Other meaw, be iumtunized  from

application of the antitnmt  laws under section 414 of the Act.

Respectfully  submitted,

DAVID O’mNNOR
Regional Director, U.S.
International Air
Trawport A88Ociation

1001 Pennsylvania Avenue
Suite 285
Wuhington, DC 20004
202/624-2977

Dyer, =118, JOCreph f Mill8
600 New Nanp8hire  Avenue, N.W.
Suite 1000
Wuhington, DC 20037
202/944-3000

Attody8 for the International
Air Tran8pOrt  A88ociatiOn

September 24, 1993

.
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A copy of the International Air Transport  Association's
Application for Approval of, and Antitrust Inmunity  for, Discussion
Authority has been eerved on this 24th day of Septmrber  1993.
by first-class mail, postage, prepaid on the f oliowing  persons:

m. j-8 T’a=t
Deputy Assistant  Secretary for

irmgfaira

2201 C Street, N-W.
Wuhington, D.C. 20520
(202) 647-4045

Mr. Mark C. Schechter
Chief, Transportation, Bnergy

& Agriculture Section
Antitnamt  Division
Dqwtmeat of ifwtice
555 Faurth Street, N.U.
wuhington, D.C. 20001
(202) 307-6349

.
.



kltetnational  Air Transport  Association

IATA  CENTRE. ROUTE DE L’AEROPORT 33. P.O. BOX 672
Cl+1215 GENEVA 15 AIRPORT. SWITZERLAND

TELEPHONE:  (022)  799  25 25 . TELEX:  415566  l CABLES:  IATA GENEVA

M E M O R A N D U M
ALC- Item 5
WP3
PW 1

TO: Members of the Legal Advisory Group

COPY: All General c0lmsc1

FROM: Director Legal Services - Geneva

Rm G/3069nw/mdm/~3Aoc

DATE: 26 October 1993

sul3JEm WARSAWLUBlI3TYSYSTEM

At its 157th meeting held on 28 May 1993, the IATA Executive
Committee received a report on developments in Europe and Japan with regard  to the urgent
need to reform and modcmisc  the Warsaw System. The Committee noted that IATA had
long aclvocatcd  ratification of tbt Montreal Pfotocxh  and, tbrougb its Member airlines, had
repeatedly  urgedgo-tstobringthcschtrumcntsintoforcc.’

ThCEXCCutivCcammitt#a.lsonotcdtbatwhilethcU.S.Administration
remains Committed to the ratification of tbe Montmal Rotocols,  government initiatives iu
Europt, through ECAC and by tk Commhsion  of tht European Community, sought to
develop a solution to the wt problem of ixmmsing liability limits for passenger death or
injury, in the short term, within 8s laye a group of Europan states as possiik,  without
dcstabilising  the Warsaw system as a whole.

In this context, tk Evxcutivc Committec’agrccd  that the IATA Secretariat
should seek qpmprh authority both from tk U.S. DepartmEnt of Transportation and the
EIaropncommissi on, to permit airline discusions on tbc levisicm of liability  limits, without
Lmderminingthcintcgrityoftbcwarsaw~gime.

..J2

’ As evidenced by Resolutions  adopted at Annual Gawd Mcefings  of the Asochtion in 1976,1978,1981,
1982 and 1984.
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aFor your information, please find attached the following:

(1) Application filed with the European Commission (DGIV)  on 13 August
1993;

(2) Letter from DGIV  dated 1 September 1993 in response to IATA’s
application;

(3) IATA application to the U.S. DOT dated  24 September 1993 for appm’
of, and antitrust immunitv  for. discussion authoritv

See Attachment B of Agenda Item 2



lntemational Air Transport Association

PIERRE J. JfSNNIQT.  O.C.
- -

.

DC 1200 13 Auguet 1993

Dr. John Temple  Lang
Dircctoratt-6mcral  for Competition - D6 fv
Coamisrion  of the Europea  Commmitico
150, Avenue de Cortenberg
B-1049 Bruttelo
Belgium

Duu Dr. Temple Ltng,

I htve ththtnour,  011 behalf of the International  Air
Truuport Attociatioa aad on behalf of iu ?kmber  Airlines u limttd
in Anna I, hereby to tpply for negative tltaranct  for inter-carrier
conmultationm  on puttmmr liability limiu, u explained in more
detail in &ma II, tnd, to tht attnt that mch negative clearance
cannot be granted, for m atmption under Article 85(3) of the
Treaty arrtabihhing the European Economic Commnity.

I al00 enclort  in Anna II the l taudard information
required by the Comirrion. f remain at your dhporal to provide
any further infoxm8tionyoumQht rcquttt.

Inview  of thtlugtambtr ofputitr, 8cknowltdgwkmt
of receipt to IATA cm bt ctiidtrtd  l lmwledgemmt of receipt to
itr co-applicant Mmbera.

Sincerely,
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ANNEX I

a

7318~ lorm musr he nccompmcd  by an mnex  comammg
the tnbrn~own  spedted in rhc attached Cumpkmento~
Ntwc.

The form and xnmx  murc be wppiwd  in fnurren  a~ trrrcv
for the Gmtmiruon  and one for each Mrmbcr Sure).  Supply
rkc copm of any rclerrnc  rgrwmmt  and one q of taher
wppmmg  duamenrs.

Pkase&norfoqutoeapbnerhcMrnarkdgmm~of
Raeipr  mnexed.

If sp8a  U insufftic. pkase use mn pxgcs.  rprdrring  fo
whichiu!malthcfomltheyrda.

FORM AER

TO 7HE COMMtSSlON  OF THE EUROPEAN COMMUNITIES

Dirsa#mcllwnlfa~
200,nls&hLai
B-1049 Brunds

-Air- Amsoc~tlcm
IATA caltxvz
P.O. Baa 672, Ihute de l'A&oport 33
Qi-lZl5G!8ndnm15Airport, Switzerlmnd
Tel: (U 22) 799 2525
Pat: (4122) 7Be 3553
Telex: 41ss6

.

1metlvemd l2ftAmoci8tt wombem of
IATA usted in Alnmc I to this Appl. stion

Rmofof mtmlorl- of IATA to act on behalf
of its mmbem 3s on file with ahe CoQiasion



No L 376116 Official JOUITU~  of the Eumpun  Communitie 31. 12. 88

Full name  and oddrcts  and brief
dcscnpnun  of any other parun to
the agrcemm~.  dealton or cond
pnatce Utcmrufur referred  to 8s khc
l rrqemmts�).

StarewhatttcpthovcbenuLmtoinfatm
lbcK Other  p8nics of this rpplicatton.

not applicnble
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COMMISSION BNsscls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
OF THE

EUROPEAN COMMUNlTiES

DircctorarcGncral  for Competition

The Director General
International Air Transport Association
IATA Centre
P.O. Box 672, Route de 1'ACropox-t 33
Ui-1215Geneva15Airport, Suitzerland

- IAt!u-Tier oalsultatials on passenger liabiliQ limits .
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Annex I
216 l@lb*tt (188 Active and 28 Arsoc+ate) on 22nd July 1993

= fariffcoondilution-rr  (QI)
- Non-voting Tariff Coordination )labrts

ADA4 r
Adrir Ai~ayr
Aer Lingus p.1.c.
Aeroflot - Russian Intrmrtionrl  Airlines
Aerolinrrs Argontinrs
Aetovirs  de Mxico S.A. de C.V. (AERbn#xaJ)
Awoviar Nacionrles de Colombia S.A. (AVWKAI
Awovirt Venrtolanrs  S.A. (AVENW *
Affntair (PVT) Ltd.
Air Afriqw
Air Algitio
Aft Austtal
Air Botswana Corporation
Air Calrdonir  Intomational
Air knadr
Air Franc.
Air Won
Air Inkt (Lignos A&iannos InUtiouns 1
Aft Julca Ltd.
Ait Liktto S.A.
Air Littoral
Al t Madaguut
Air Maul Ltd.
Ait)(rltaCcllprny Ltd.
Air Hwshall Islands
Air Hwtiniqw
Air Mwitius
Ait N&bia
AirNwZoalud  Ltd.
Alt Wiuginl
Air ?&tic ltd.
Alt Soychollos Ltd.
Air Tanzania Corporation
Air fungant Corpomtion
Air U.K.
Air Ukraine Inktnational
Air Vanuatu
Air Zain
Air Zirbrk, Corporation
Ai r-India
AitLankr Ltd.
Alaska Airlines Inc.
Alit~lir - ~inoa Aem Italian8 S.p.A.
All Nippon Always Co., Ltd.
ALM (AntOloan Air1in.s)
ALYDW - Y~vn Airlinrs
kwrica Vest Airlines, Inc.
Auerican Airlines Inc. .
AOH-Hinorvo $.A. d.b.a. AOI4 Fnnch Airlinas
Atlana Afghu, Airlines co. Ltd.
Austrian Airlines
Aviuidn y Coumio, S.A. (-)
hlkan Bulguian Airlinrs *

11
BG
VB
Ill
BP
BD
BC
II
UP
C P
a
w
w
Ia

Baltic International Airlines
Biaun Bangladesh Airlines
Bimingham Europrrn Aiways Ltd.
Braathens S.A.F.E.
British Ainays p.1.c.
British Midland Airways Ltd.
Brynon Airways
Business Air Ltd.
CIvroon Ai tl i nor
Canadian Airlines Intomrtionrl  Ltd.
C&hay Pacific Airways Ltd.
Coskoslovrnskr  Awolinie (CW
Coawcirl Aimyr (Pty.) Ltd. (CWUR)
CoapaBir Noxicanr  de Avircibn  S.A. de C.V.
o#IuwA)

conti-nug
Continental Altlinor Inc.
Croatia  Aitlinrs
Ctossrir
Cyprus Always Ltd.
DubAir knrices Ltd.
klta Air Linas Inc.
Deutscha BA LuftfaJwtgwollschdt  abH
huts&a lafthmsr A.6. (m)
Egyptrit
El Al Istul Aitlims Ltd.
bl tat.8
mtosa Consolidada  Cubana do Avircidn
t-\

tpnsrd8TtansportoA4fwdolPrnl
f-

~nsr Ecuatoriuu  de Aviatidn S.A.
~~-)

Estonian Air
Ethiopim AItlims Corporation
Euralrir Intmmational
Europmn  Air Transport
Eutouings A6
Fodoral frpnss Cotporrtion
Finnair @
6uu& Indwsir
6B Airways
chuu Always Co+pomtion
Cult Air Wy 6.S.C.
Hong ICon0 Dragon Airlinrs Ltd. (NtAfXWIR)
Hunting Cargo Airlims
IBERIA (Lineu A&as de EspaBa S.A.)
Icolandri  r
Indian Aitlinot
Iran Air, The Airlim of tba Islamic

Republic of Iran
Iraqi Airways
Jpuhiriya Libyan Arab Airlines

. . ./2
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JD
JL’
JY
JU
KC’
KL'
KE'
KU'
72
TP
Ni?
QL
UC
LA'
LR
PZ
TE
LB
LC
LT
LG'
DH
m
6E
NAA'

JE
IG
HE=
N%
UP
KP
NW-
OA’
PK’
PR'
Pit-

LO"
Pbr
NI*
Hz
SC
QF-
RO
At=
B1
RJ'
tc
M
FR
SP
SVr
SK=

SQ
JZ
El=
IE
HH
SA’

Japan Air Systm Co. Ltd.
Japan Airlines Co. Ltd.
Jersey European Airways
Jugoslovtnski Atrotrtnsport  (JN)
Kenya AiNays Ltd.
KLH Royal Dutch Airlines
Korean Air
Kuwait Airways Corporation
Laker Airways (Bahamas) Ltd.
Un - Linhas Mrtas da HtgtmbSqut
Lauda Air Luftfahrt AC
Lesotho AiNays Corporation
IADECO S.A.
Lima Mtea Nacional-Chilt  S.A. (UN-CHILE)
Liners A&teas Costrtticenses  S.A. (UCSA) .
Liners A&teas Paraguayas - W
Lithuanian Airlines
Lloyd Mteo Boliviano  S.A. MB)
w-air ltd.
m - lufttrulsport4Ilttr  w L co. KG.
luui t
Haotsk Aft
~lrysien Airline System Bethad
HhB Avirtlon  AB
w- ikmgatien Airliner Public Ltd. Co.
WUEV p.1.t.)

Manx Airlines ltd.
bridiana  S.pA
)Hddb East Airlines Airlibnn (IIEA)
Ratiauir Ccnnde
Nigm=ia Aimmys ltd.
Nippon kt~e Airlines (rrrS)
Rorthuest Airlines Inc.
Olmic Ainmys, S.A.
Pckisten Interrwrtienel Airlines Corp. (PIA) --
Philippine Airlines Inc.
PlUU-MMlWU#u~do
NBwguic  A&M

Polskio Linio Lotnicre (UT)
Pnlynesipn Airlines ltd.
Portugllir sa.
P.T. Norprti  RusentAm Airlines
P.T. mti Air
Qantu AlNays Ltd.
Remanien Air Tmnspott S.p., TARQl
Royal Air Herue
Royal Rmnei Air1 inos
Royal Jotdeniul
Royal Swui National  Aim& Corp. Ltd.
Royal tongan Airlines
Ryuuir Ltd.
SABENA
Audi Ar&im Airlines Corp. (w)
Scandinavian Airlines Systta (SAS)
SingIpon Airlines Ltd.
Skyways AB
sociliu Neuv.118 RumPe km slww
Sol- Airliner
Soaali Airlines
~thAfriunAinmyl  (sm) '*

m
SR*
RB"
DT"

TA
fP*
13’
fP
FF
TL'
lw
Hv
tR*
GD

91
w

V P
VP
Pv

&
u

Sudan AiNayS Company Ltd.
Swiss Air Transport CO. Ltd. (MSsIR)
Syria Arab Airli nts
TAAG - Linhts ALrtas de Angola
WNGOLA AIRlINEs)

TACA International Airlines S.A. .
TAP - Air Pottugal
TAT European Airlines
Thai Aitways International Ltd.
Tower Air Inc.
frans+editerranean AiNayS S.A.L. (TM41
Ttans World Airlines Inc. (TVA)
Ttansavia Holland E.V. d/b/a Transavia Airlir
ftansbtasil S.A. Linhas Aireas (Trans Brasil:
Transporter Aeteos Ejecutivos S.A.
de C.V. (TARSA)

Trek Aimys (Pty) Ltd. d.b.a Flitestar
Trinidad I Tobago (MA Intematimal)

Aitwayr Corp.
Tunis Ait
Turkish~Airliner Inc.
United Aitlinrr
lhittd Pstcol knice
USAir, Inc.
VARIG S.A. (Vi- Aha Rie-Rmndense)
Venetolena Intemrtional de Avircibn S.A.
WUW

Viyao Urea Sao Peulo S.A. (VASP)
Virgin Atlentic Ainmys
Viva Air
VEMERIAYaenAirueys
Ze&ir Ainteys Cotpomtion Ltd.
ZAS Airline of Egypt
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Air North
Air Tahiti
Aloha Airlines, Inc.
Ansttt Australia
Ansett Neu Zealand
Austral Llntas A&tar S.A.
Australian Airlines Ltd.
Compass Airlines
Eastwest Airlinrs (Operations) Ltd.
East West Airlines
Falcon Aviation AB .
Flight West Airlines Pty. Ltd.
Harrlton  Airlines
Kendell Ai tliner
LAR Ttansngional (Liti w-38 S-A-1
Linjeflyg  A0
Lufthansa Ci tyLine -
Haunt Cook Aftllner
Pacific Midland Airlines Ltd.
S&fait Freighters (Pty.1 Ltd.
SATA Air Aeons
Southeast European Aitlbes
Sunflomt Airlines Ltd.
Sunskte Airlines (Qld) Pty. Ltd.
frans4emeicen  Airlines Ltd.
Ultrait, Inc. d.b.8. Airline of the

krr4ccu
Vayudoot Ltd.
Wideroe  Flyveselskrp  US

.
.
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Further Information

!.
1. itf dtscrwon of the in-cd activitp

1.1 In October 1992, the EC Commission sent a consultation paper to
interested parties, including DATA, inviting airline views and
comments on possible Community regulatory action to improve and
harmoniet for aircraft l ccidmte the airline liability limits
for death or personal injury of paeetngcre (Warsaw Convention).

1.2 In the commtnte which were eulmitttd to the Commission, IATA
l clcnowltdgtd the need for incrtaeed liability limits, vhich
currtitly art too low for induetrialietd countries in respect
of death or ptrmnal  injury of passengers in aircraft
accidmto. Rtvtrthtltee, IAIA Waabtr carriers ranain committed
to the Warsaw Convention inetrmnmte, in the framework  of which
a ptrmaneat  solution ehould be l onght.

1.3 In the memtlmt,  end u l result of diecueeione within the
industry u vtll u with ~overnmtnte,  ?lembcr  carricrm of IATA
believe that inter-carrier diecueeione &onld be held in order
to coneider  the poeeibilitp  of reaching inter-carrier agreement
on voluntary higher liability limitm  by vey of mptcial
contract0 irr the mame of Article 22 of the Warsaw Coavtntion.

1.4 It im coxmidered  that ouch inter-carrier dimtmeionn, wb,icb
couldbehelduadar  the l uepicu of IATA andwhichwould  be
open to all intcreeted Member curiere on l worldwide basis,
would, if mcceeeful, l ddreee en important concern  of the
trevella public, ~ovaxzmntal  l zthoritiu u vell u of the
industry itself, namely to l chieve en adequate increase of
liebility limite in the neer future, while retdning the
poeeibility of formal emendmart  of the Wueew system by '
govermnmul ectien in tht medim term.

- not 8pplicabla.

I
2. g

3.1 IATA ir 8 trade urociation comporad of 188 Active and 28
Ameociate Wembere,  which UC limtsd in &ma I to this
application. While the Actiye Wembere operate international
l beduled 8ervf*.sa,  the Ae8ociete  Htmbere operate domestic

I

a .
9267e/AnmxIIm/w93 -
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scheduled services. Despite a significant increase in recent
years in the number of Member airlines that are privately-owned
in whole or in part, it is still the case that a majority of
Members are wholly or partly-owned by governments, including
those of member States of the European Community. Details on
ownership of each Member can be provided upon request.

4. details of the arr-

4.1 The Warsav Convention of 1929 (Convention for the Unification
of Certain Rules Relating to International Carriage by Air,
LRTS Voltme 137, page 11) provides in its Article 22 that the
liability of the air carrier for injury or death Of a passenger
is limited to 125,000 Poincari gold frsucs, which is equivalent
to approxiautely 8,300 USD. This limitation was raised in the
8o-called Hague Protocol of 1955 to the 8tm of 250,000 Poincari
gold francs, equivalent to approximately 16,600 USD. However,
the Hague  Protocol ham not barn ratified by the 8-e number of
Statar which had 8igned  and ratified the Waraav Convention.
Important l viatiou natious,  much aa the United Statea, have
rsmaiued puty to the original Warsaw Conventian  only.
Sub8equeut l ttemptm to raise the liability limit in order to
k88p in 8tep vith infhtion, while maintabing tmiformity among
Stata8, hsve failed: the Guatemala City Protocol of 1971 hae
remained a deed letter, the Montreal Protocol8 Bo8. 3 and 4,
8imed in 1975, have been the subject of on-Soiag  effort8 to
whbve the nece88ug amber of ratificationa  throughout the
1980'8 up to the premmt day. In particular, the Unitsd States
Saute continues to hsve this mstter on iu ysnda, vith
pr-tntly unclsu prospects a8 to wbsthsr th8 requirsd
twO-third8  Wority in the Ssnate  can be l chiwed.

4.2 The delay in U.S. action to ratie to Itontreal Protocols 808. 3
and 4 to the Warsav Convention ham effectively delayed
ratification action al80 in other comtriem  including major
aviation partner8 of the United State8. Aa 8 re8ult, various
parties have coneidered  alternative  action to l chiwe an
adequate update of passenger liability limiu. For example, in
1992, Japsuese air carriers have proceeded to modify their
uriffs 8nd condition8 of carriage to iaplwmt a new 8pecial
contract under Article 22 of the Warnav Convention, after
having applied for and obtained governmmtal approval. The new
8pecial contract provides for strict but limited liability  w
to 100,000 SDBS and thereafter for unlimited liability on the
ba8ia of premmed,  but rebuttable fault.

4.3 me Jap8Xm8e carrier UreclPent i8 mot the fir8t precedent of
this type. All msjor international air carriers operating to
and from the United States agreed in the m-called Montreal
Agreement of 1966 (CAB Agreaaeut 18900) by way of a special
contract under Article 22 of the Warsaw Convmtion  to

.
92677r/Ann~rII/l2/08/93
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VoluntarilY  raise applicable liability limits to 75,000 USD for
passenger injury and death. Further, the carriers agreed not
to avail themselves of the defense of non-negligence under
Article 20, paragraph 1 of the Warsaw Convention for cla@
within the Montreal Agreement limit.

4.4 This Agreement was prepared and finalised with the approval of
the U.S. authorities, including the competent antitrust
authorities, and vas thereafter made a requirement for each
international air carrier l rving the United States in order to
obtain a license from the U.S. authorities.

4.5 Although at that time the Montreal Agreement was intended to be
an interim measure pending negotiation and U.S. ratification of
the 8mendmentr to the Warsaw Conventlo& which were later
included in the Montreal Protocola  of 1975, the Agreement has
effectively continued to be in force due to the failure of
8UbseqWUt  effort8 to update the Wuaaw 8yatem. The Montreal
Agreemeut  c0ntinuer  to operate under the trot of autitrust
hmunity from the former Civil Aeronauticm  Board (CAB), now the
U.S. Department  of Transportation (DOT).

4.6 The international airline coprmmity ham mpported strongly all
effort8 to obtain r8tificatiua  of th8 Montresl Protocola, and
haa l ctiyely u8irtd in the prepuation of 8 Supplemmtal
Campenaation  Plan vhich the U.S. ham propoaad am a condition of
it0 ratification of the Protocols. Zbe Plsn, vbich 18
geu8rall.y coxuiatmtvith Article 3Sa of the Convmtion88it
vmld be 8mauled by the Montrul Protocols, givu each
Contracting State the right to pravide  compsnution  for its own
pu88nger8  in l ccodsnce vith it8 sun l couomic l tendard8 over
and above of the carrierm@ limit of liability tier the
canvaltion.

4.7& rATAh lndicatsd  init comanUontht  ConmltationP8per
of the EC Comi88ion, l sntionsd above, there 18 seueral
coxmamw that the limitm  of liability incorporatsd  in-&
Wuaav 8yatem are l eriou8ly out of d8te. There al80 8eemm to
he now a conssnsus  that the Waruw system  mhould  be pruervsd
u an appropriate framework for the settlement  of claims
aria- from airline accidenta.  Hoverer, further delay in
gwernment  l ctiun on the ratification of the Protocol8 'ham
prompted the airline comunity to coaaidu the solution of a
volmntuy interim agreement  on higher liaik,  po88ibly along
the linm of the Montreal rJrsemeat  of 1966, either by
modi- it8 88O&raphiCd  8COm 8Ud the uyDfmt8  Of it8
liability limiu, or 8y way of a nev 8greement.  Am an
alternative, combination of the ab0ve  with a 8~plSnreTkt~
systemtmderA.rticle  3S~ofthethcVentioncotdd  ti8Oba
coamidered.
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4.8 As explained above, Since the framework of liability limits
already exists, the principal purpose of the notified
diSCUSSiOnS  is to raise such limitations. In view of this
fact, carriers which decide to participate in the notified
discussions will, if such discussions are sUCCe8sfu1, be 1eSS
restricted in their ability to compensate airline accident
victims than at present. Furthermore, it should be emphasised
that airline participation in the notified discussions will be
entirely voluntary.

5.g

5.1 It is aublllitted that inter-carrier di8cu88ion8 on paosmger
liability limits would have no restrictive effect8 on
competition within  the conmon  msrket  in the 88nse  of Article
85, paragraph 1 of the Treaty of Rome. Aa explained above, the
main objective vould be to raise the liability limits  and
therefore to eale prcsmtly  existing  re8tricti0na.
Rxrthermore,  the di8CU88iOM  deal with & subject which does not
comtitute a commercial  factor in the servicer vhich airlines
provide for their passengers. Carrier8 do not compete on the
b88i8 of pa888uger liability limits aud pa888ugers  do not make
a choice in the airline on which they winh to fly on the
lrom of the pasreuer liability limit. Hnally, it must be
-P-i-d thatthenotified diaCu8rioxuti~aotctt8ndbcyond
the mbject ettu described  above.

5.2 The nature 8nd the subject of the Potified inter-carrier
. di8CU88iOUS ia therefore aOt capable of producing 8ff8Ct8 vhich
4y prwsnt,  re8trict or dirtort competition within the commn
market to my appreciable extsnt.

5.3 It ir further mbmittcb that in any wsnt, in view of the
above, the notified diacuesiona  will ilOt affect trade betvem
Msmber States to any appreciable extent.

6.

6.1 The principal objective of inter-carriu dircu88iaru  on
pssaeuger liability limit0  would be to l chiwe m appropriate _
incruse in much liability limiu for the bcncfit of victims of
airline  l ccidaxt8. bUi8t8!ltVith the duirs of the industry
to l chiwe an updated system which would allow the rapid aud
fair compmsation  of air l ccidmt victim, inter-carrier
di8CU88ioXk8 would al80 comider pO88ible meChUkim tO l ChiW8
those objectives. ft -18 therefore submitted th8t 8uch
inter-carrier discussiona would contribute to improving the
distribution of the 8ir trau8pOrt  product.
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l
6.2 Such di8CUSSiOM Would also allow con8mers a fair Share of the

resulting benefit. since the object of the discussions is to
increase passenger liability limits to the obvious benefit of
consumers, this requiranent is certainly met.

6.3 It is clear that such discussions vould not impose on the
parties concerned restrictions which are not indispensable to
the attainment of these objectives, since participation would
be voluntary, and participants would be free to seek individual
solutions if they so wish. Moreover, as stated above, the
diSCuSSionS will be Sfmited to the subject of passenger
liability limits and the mechani8ms necessary to achieve rapid
snd fair compamatim  of air accident victims.

6.4 It would alao l ppeu obvious that the notified diSCuSSion
would not afford the parties the possibility of eliminating
competition h re8peCt of a aubstantiti part of the air
trausport  market in question.

7.1 A l imilu l pplicstion for authority to hold inter-carrier
di8cu88iom  till al80 mhortly be filed vith the responsible
U.S. autitrwt l uthoritiaa, the Dspsrtaent  of Transportation
CDm l

e

7.2 Rwthermore,  an Be of correspondence between
Mr. Joha Temple Lan&,  Directorate heral for Competition, EC
Comi88ion snd Hr. Pierre Jsumiot, UTA Director General took
place on 23 June and 02 July 1993. In his letter, Hr. Temple
trru 88ve IATA umu8ncu  that an l pplicstion for inter-carrier
diacnsaioaavonldbe  coasidued arpeditionsly.

7.3 We are at your dispo88l to provide sny further information you
might requart.
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Attn. Mr Pierre J. Jcamiot,
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Route de I’Adqmt 33
B.P. 672
CH - 1215  G&we 15 Ahport

Dau sir,
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COMMUNrnEs
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RC: c8selvB4829
DiscamiansalIairIiMliobilitylimikfor&atll,orpcrsoMIiujuryofpasscngers.
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I should  be grateful if you could keep us informed of progress made during those discusions.

You have indicated that you can agree to the application under consicicration  beiig dealt with
by means of a comfort letter. The fiie  will thus be closed. However, the case could be
reconsidered if the factual or legal situation undergoes substantial changes. Naturally, any
rmpcuiug  of the file would be without prejudice to the legal consequences of the application,
particularly as regards the immunity from fines provided by Article 15(S) of Regulation No
17.

J&n Temple Lang
Diramr

:-

.
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economic gmund,
and may well bring
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*‘I Japan A Mines’ Amerrdcd Cmciitior~s of Carriage
‘16(C)(4) (a) JAL agrees in accordance with Article
22 (1) of the Convention that as to all international car-
riage hereunder as defined in the Convention: .

(i) JAL shall not apply ,thc applicable limit of lia-
bility based on Articlc 22(l) of the Convention
in defense of any claim arising out of the death,
wounding or olhcr bodily injury of a passcngcr
within the meaning of Article 17’of the Con-
vention. Except as provided in paragraph (ii)
below, JAL dots not waive any dcfcnsc to such

. claims as is available under Article 20( 1) of the
Convention or any other applicable law.

(ii) JAL shall not, with respect to any claim arising
out of the death, wounding or other bodily in-
jury of a passcngcr within the nrcaning  of Ar-
ticlc 17 of the Convcnliou, avail itself of any
dcfcnsc  under Articlc 20( 1) of the Convcn tion
up to the sum of 100,000 SDR exclusive of the
costs of the action including lawyers’ fees

l which the court finds reasonabic.
:b) Nothing herein shall be dccmcd to affect the rights

of JAL with regard to any claim brought by, on be-
half of, or in respect of any person who has wil-
fully caused damage  which resulted in dcnth,
wounding or other bodily injury of a passcngcr.’

.

.
68i)

.

,: l

C
. kI

16(C)12 JAL shall not bc liable in any cvcn t for any
onsequcntial or special damage  or punitive damages
rising from carriage subject to ihtsc Conditions of
Z&age and applicable%triffs,  whether or not JAL has
nowiedgc that such damage  might be incurred.’

.

N
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Order 92012+3 ,

UNITED STATES OF AKER&CA UJ ‘&-.‘.A CLdf-

DEPARTMENT  OF TRANSPORTATION
OFFICE OF THE SECRETARY cc;

-7 .:, tit;
FU'1- h !(I.

WASHINGTON, D.C. l
issued by the Department of Transpoztktfoii

on the 30th day of Decauber, 1992 .

Application of
I-5mlEc3;199

:
t

ALL NIPPON AIRWAYS CO., LTD.' : Docket 48495
:

for an exemption under section 416(b) t'
of the Federal Aviation Act of 1958, :
as amended :

ORDER

Stmmarv .

In this orderwe are grantingAllNippmAixwaps Co.,Ltd.(ANA),  a
foreign air carrier af Japan, an exempt+, to the atent
necessary, to allow ANA to remove certau limitations on its
liability for passenger injury and death in favor of unlimited
monetary liability.

/00

By application filed Nwember 20, 1992, ANA requests an exemption
from the provisions of.14 CFR Fart 203, section 213.7 and the
conditions of its foreign air carrier permit and related exemption
authorities, to the extent necessary, to allow ANA to remove.rtau limitations of liabilitp as specified in a revision to its
&rnat.ional  passenger rnles and faras tariff No. NE-l.
Specifically, m proposes to remove its limits of
passenger injv snd death.

Backartmnd .

By Order 87-11-27, wa issued ANA a forsi.gn air carrier perm+t
authorizing it to engage in scheduled foreign air transportation'
of parsons, prop- and mail between Japan and specified points
in the Unitad States. &I The continued effectiveness of ANA's
pezmitand exemption a9thoriwis specificallycoad;Etionedon,
among other tMng6, ANA93 ccmpUancewiththeraquirements of14
cm Part 203, ccnca~g-~~~o~~~awCor;?i;;'~~~~~  _
l&nits and defenses. 2/

Part 203 requires, among other things, that all U.S. and foreign

iv AN&also holds various eJUmpti0ns  toperformcambination
senrices between points in Japan and specified points in the c

United States. See Dockets 47405, 47659 and 47216.
21 'See Order 87-U-27, qondition 1.
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air carriers waive the passenger liability limits and certain 1
carrier defenses in the Warsaw Convention and Hague Protocol, b
favor of a higher limit of liabiliw  embodied in Civil Aeronautics
Board (CAB) Agreement 18900. a/ Participation in Agreement 18900
constitutes a special agreement between the carrier and its
passengers as a condition of carriage that a liabili~ Unit of
not less than $75,000 shall apply under Article 22(l) of the
'Warsaw Convention for passenger lnjuxy and death, and that the
crier shall not avail itself-of the defense of proof of non-
negligence under Article 20(l) of the Convention. A/

Section 213.7 of the Depar&asnt's rules EEquirss the hold- of a
foreign a- carrier pennit +omaiIktaiIl in effect and on file with
the Department a signed counterpart Of CAB Agreement 18900 (OST
Form 4523, formerly CAB Penn 263), and a tariff that includes its
provisions.

pecision

We have decided to grant ANA an exemption from the provisions of
14 CFR Part 203, section 213.7 and the provisions of its foreign
air carrieirpezmitandrelated  exemptions, to the extent
necessary, to allow ANA to remove its &nits of liability for .
passenger injury and d&ath. ANAwouldcontinuetowaivethe
defense under Article 20(l) onl. for that portion of a claim up to
100,000 SDRs. a/ 0

While Agreement 18900 bfnds the parties to a Ifability J&xit of
not less than $75,000 (US) under Article 22(l) of the Warsaw
Convention for passenger: injury and death, it was not intended to,
preclude the waivar of the lhx.itations of liability for higher
amounts, ortoudimftad liabilityas proposed here, ina manner
oobichwouldbenefitthe travellingpublic inthe formof
addltionalprotectlon. Therefore, we find that the relief sought
by ANA is consistent with the public interest.

ACCORDIN&Y,
.

We grant All Nippon Xinusys Co., Ltd. anexensptionfromthe
&odA.ons of 14 CFR Part 203, section 213.7 and the provisions of
its folreiga  air Carrier peXmit and related exemptions, to the
extant necessary, to allow ANA to remove certain umitations of
liUbilitpinit6  internatiOId.  rub8 and fares tarfffNo.HH-1;

a/ CAB Agretement 18900 was approvsd by CAB Order E-23680, c&d
May 13, 1966.
A/ Under the W~saw~~~anandHagaePsotocol, the liability
of a carrier for death or personal inj9rp to passengers is limited
in most cases to approxbnately US $10,000 or US $20,000.
+/ Special Drawing Rights of the Intexnatioqal Honetary Fund (one
SDR currently equals approxbnately  US $1.40). AN&'8 c?mtFart
to CAB Agreement 18900, filed September 24, 1982, xwmans
effect and on file with the Departmmt in Docket 17325.

*



2. The exemption granted above will be effective on the
date of this order and will remain in effect until further ord
of the Department; and _ .

3. We will serve a copy of this order on AJ.1 Nippon A&ways co.,
ways co.,

Ltd.; the Ambassador of Japan in Washington,-D.C.; Japan Air -esAirLines

Company, Ltd.; Japan Air Charter Co., Ltd.; Japan Air Systemir +5texll

Company, Ltd.; Japan Asia Airways:
2-a- nBmrrrr ,Nippon Cargo MrUnes Company,

Ltd.; World AFr Network CO., Ltd.; and the Department of State
(Office of Aviation). s

.
Jeffrey N. Shane
Assistant Secretazy for Policy

and International Affairs

.C -

--

.
..
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PRESS RELEASE

ECAC TAKES STEPS TO RAISE

PASSENGER LIABILITY LIMITS OF EUROPEAN AIR CARRIERS

Paris, 27 June 1994. The liability limits  which air carriers in Europe are obliged to,assume  under

the Warsaw System  for passengers who are victims of aircrafl accidents have remained

unchanged since Ihe early 1970s.

In a move aimed al improving the situation, ECACl has adopled  a

recommendation, the main aim of which is to increase to 250 000 Special Drawing Rights

(some 340 000 ECU or 2.25 million French Francs) the liability limit for damage suffered in the

case of death or injury. This would restore the real  value of the limits established in the 1970’s.

The long waiting periods associaled  with the setllement  01 claims has been a

major source of criticism of the Warsaw Syslem. In an effort to speed up payments, the ECAC

recommendation provides that a lump sum of up to 1 O”A of the liability limit will be payable within

10 days of the accidenl. Payment. of the uncontested part  of a claim is to be made.wilhin  three

months.

1 The European Civil  Aviation Conference (ECAC) is an intergovernmental organization whose
objeclive  is to promote the continued development of a safe, efficient and sustainable European sir
transport system. Founded in 1054,  il is now composed of the fojlowing  32 Member States:
Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Itafy.  Latvia, Lithuania. Luxembourg, Malta, Monaco,
Netherlands, Norway, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain, Sweden,
Switzerland, Turkey, United Kingdom.
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Because of the legal complexities of revising liability limits by way of

international legal instruments, ECAC is, as a first step, addressing its recommendation to0

European airlines and inviting them to adopt the new liability limits on a voluntary basis. More

binding measures may follow in due course.

The new arrangements have been developed in consultation with the

Association of European Airlines and in close collaboration with the European Commission.
.

They were adopted at ECAC’s  Triennial Session which took place in Strasbourg last week

(22-24 June 1994).

Note : For iuriher  information, contact the ECAC Secretarial (Mrs M. Barbin)
Tel.: 46 47 85 45.

- E N D -

,
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REkALUNG

CONSIDEXIIVG

NOTING that such Improvement of the internatlonal  air .carrkr

liability system should If posslblc  concern ‘all States whose

airlines partlclpate in international cMI aviation..

The CcQ=EkN= adopts the ~o!lowirq REWMMENDAXXON . - :v

that the fntemational  afr carrier lfabflfty  system based on

the Conventlon for the Unification of Certain Rules

Rdattng  to Intcmational Carriage  by Alf signed in Warsaw

on 12 October 1929 -es the best interests of all those  who +

partfcipate  in intematJonal  civil aviation.  as well as those

who arc affected by it,

that the intcmattonal air carrier 1iabrUty systan  has in the

past been updated In the light of legal and economic

developments.

that a consensus has been found wlthln ECAC that certain
elements of the international a!r canier lfablllty systczn

should be Improved,

.

.

I

a
.’
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PART I

1. The purpose of this Recommendation is to propose  a means.for  updating

certain elements of the international air carrier liability system with
.

Especttopassulgus. -

2.1

2.2

2 3  - WbIUtp  limit” is as defined in Article 22 of the Warsaw Convention.

.
2.4 . “Speciat drawing  right”  ineans the special dmvhg r@ht IaJd down by the

lntemational  Monetary Fund.

2.5

Znter-carrier Agreement” means an arrangement bchvccn  alr Ca;rrers.
conckded  on a voluntary basis, in antic!paUon of a future forr
sgrccment  under the law on intemational  treaties.

0.
T&raational  air oarrler IiabiIity  system” means the Cpnvention  for the
Unfkatlon of certain Rules relating to International C-age by Air.
signed In Warsaw on 12 October 1929. together with all intemationi
instruments. which build on and are associated wfth’i<‘*&‘weIl  as U-
M0ntxa.l  inter-carrier  Agreement.  dated 4 May 1966.

“Uncorrteeted part-means the part of a claim not d#~uted by ellhetp
. :m

The measures contained in this Recommendation should be’taken  In fhe
interest of all parties who participate In international  air wofl.

irrtspectfvc  of the nationality of the ati czu%r in question and of the

abcrafl  used. ,lnsofar  as, .the aircraf% has a point of origin.  point  Of
destination or agreed stopping place within the territory of &I ECAC

.
Member State.

.

.
a. .0

.
0

.



4. The ECAC Member States arc urged to update ccrtaln  elements of the

mtcmational air carrier ltabfllty system. .

TO this end, they are cakd lipon :

4.1 to encourage  any air canter lkcnscd by them. or under tkIr

supervision or contml,  to establ!sh an inter-carrier  Agreement
with the recommended basic elcmcnts.  as set out in Pak III:

wIthin  one year of the adoption of the ncommmdatian:

4 2 to undertake. If necessary. faint efforts to Implement the
recokmended basic elements in a statutory. regulatory or
other binding manner:

4 5 to urge other intemaUona1  institutions to update certain
,dcments of the international air camkr llabllity ‘system in
such a way as to be blndlng  under the law of lntcrnatlonal

treaties. taktng  Into account the hcommcnded  bask elements:

to encourage caz~Icrs from third States which have a point of
orJ@n.  po!nt of destination or agreed siopplng  place wfth!n the
territory of an ECAC Member State to also partkipate in the
inter-carrier  Agreement.

.

.

4.4

‘. ,.

.
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APFENDlx10 -5s-

PART III

RECOh%tdENDATlON  To TEE AIR CMRIERS
AND THEIR ASSOCIATIONS

5.1

5 2

The air carriers and their associations  are called upon to update certain

elements ,of the existing international air canlcr  liability  system by

means of an intcr-ctier  Agreement. and to Incorporate the provisions of

the latter in their Gcneidl  Condltlons  of Carriage, as well as to lnfoxm the

travclling  public in the appropriate form.

The inter-canier  Agrrement should comprise at least the following basic
elements:

5 2 . 1

5 2 2

.  5 2 . 3

The carrier shail pay compensatton  to the passenger. ora
entitled to compensatjon.  for death or inJury under the

. applicable law;

the liability limit for damage in the case of death of inpuy
shallbeatleast250000spedaldrawfngrllghtspapassenga:-.

.

the Llablllty Ilm!t shaIl be reviewed not later than three
after the entering into force of -the lntcr-carrlu  Agreement.
and subsequently every three years:

we.
52.4 the passenger who has suffered the damage. or those cntttkd to

compcnsaUon,  shall recclve  the uncontested part of the cla?
as soon as possible. and at the latest within-tke  mon

. l

the clam bang made: .

52.5 the passenger who has suffered the damage, or those
-r* dependants entitled  to compcnsaUon.  shall kccivc a lump sum

from the carrlcr within ten days of the cvulf d&g whtch the
d~geoccu~d;thclumpsumshafl.beupto5pcrcmt~the

. . I
.c liabilfty  limit ackording to the tnjury  in-d and up to 10 per

cent in the case of death:’ the lump sum may be offset against
any subsequent sums paid on the basis 0; car&r liabilrty but

. is not returnable under any circumstances.  *



2. This Regulation shall not apply to air carrier IiabiIity  in case of accidk wit’
=qxct:

- to passenger’s baggage.
- to cargo. :
- to delays

Article 3:

1. An air carrier shall pay compensation for death or
persons entitled to compensation, according to this Regulation

2. The liability limit for compensation under paragraph 1 shall be at least 600,000 ECU.

3. No liability Iimit shall apply in case of wiIful misconduct or an act of omission of the
qtrricr or of his agents with the intent to cause damage or teckiess~y  and with the
knowledge that damage would probably result,  to the extent that, in the event of 0
wilfirl misconduct or an act of omission of the agents, it is proved that they were , .
acting in their prof~ional  capacity.

&tick4 :
.

~SO~S  entitled to compensation shall receive the uncontested part of the claim witbout delay
and at any rate no& later than three months of the claim being made.* .

&tick 3: .

2. Persons cntWed to compensation shall rw+c a lump sum from the carrier without
delay and utzx later than ten days after the event during which the damage occurred.
The lump sxzm shall be 10% of the liability limit. -

2. * Tht lump smm may be offset against any subsequent sum to be paid *in respect of
liability &t&e air carrier, but is not -mabIt under any circumstances.

Article 6:

1. Th: air cruuier shall at a11 times be able to demonstrate to the Member State
rCSPOPSib&  $or the operating licence that it is adequately insured aaxuxiing  to the
*@#ens cbf this Regulation. *

. ** .7
2, Meqza~ Formation  on the requirements referred to in a&es 3.4 and 5 shall‘on

requcss  k given to passengers at the carrier’.s agencies, check-in counters and
dknsxzc am rhcm shalt be made on the ticket document. :

.
l

.
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Preliminary  Proposal for ‘a

.
COUNCIL  REGULATION

on air carrier liability in case of air accidents

-(presented by the Commissionj
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a
COUNCIL REGULATION

on air carrier liability in case of air accidents

Pr0pOsa.l  for a

r

. .

E?PLANA.TORY MEMORANDUM

A. GENERAL, POINTS --

0

.

a

a

1. The qt~&on  of air cat&r liability in case*of  air accidents in international  carriage I

by air is basically  governed by the 1929 Warsaw.  Con~ntion (WC) for the
Unlflc&n of Certain Rules relating to $ucrnational  Carriage by Air, and a number
of &her &trumcnts which, together with the Convention, is generally  referred to as
the Warsaw System* (WS),  ‘Ihc WC was established in order to provide a worldwide,

* system of standards and rules for liability of passengers and cargo in the event of an
accident, loss of baggage  and delay for international air transport, It included, inter
a.Iia, the very basic provision that the airline is presumed  to bc liable (art.17) but that
liability is gcncrally lit&cd (art.22)  to ahout US $10,000 as a maximum. The WC
attcmptcd to balanec the intcrcsts  of the partics dhnctly  involved in the transportation
process:  the air catricrs  and the passcngcrs. By doing so, it sought, as well, to protect
an infant industry against excessive liability payments and thus to keep immmnce
premiums at acceptable  lcvcls.

. 2. ‘lltc WS has won broad.aeccptanec  ‘m so far as it rcprkcnts  a wotiblc ,attcmpt  to
~liminatc, or at least m&xc,  problems of conflict of law and jurisdictions  by means
of an intcmational uniform law. However,  it is by now generally admitted  that the
WS no longer  rcalii sufficiently its initial cconornic object&s.

3. Firstly, the gcncral conccm shaxul worldwide, at least by in&t&&&  countries, is
that the liability levels aurcntly  in for& for death and injury of passcngcrs u&r the
WC instruments  , and cvcn those containal in the Montreal  Protocol n.3” (MP3).  arc
much too low in terms of rcasonable consumer protection lcvcls, considering today’s
ckonomic and social standa&. Furthermom,  limits clifkr according to the mtifrcd
official lcvcls, govcrnmcnt imposed  levels and voluntaty atrangcmcnts of air carriers
creating distortions of competition cvcn within the EU,  and gcncrating  un&tainty  and .

.

0

’ In addition to the i.nt&l WIMW caantendan  (WC!) the other instrum  include  the 1955 Hague
l’mtocol, the 1961 Guadalajara coweatiou,  the l!J66Montml  lutcfarrkr  Agecmmt  (IvM),the  1971
Guatcmalr  City Protocol and the fom Pzutocols  signed at Montreal in 1975. ‘Ibe Gtutctmlr  Ci@
Protom  aud tk four Montreal Rutoculs  8tu not into force yet, due to 10 iu~uffk@tt  uumber  Of,
countries having ratified these instmumk .

’ ‘I’be Hague F’mcocol  updated the maximum limit of comptllwtion  to about US $ q#%h The b¶lA
raised  the Iii fiuthcr for joutncys  implying the US to US S 75,000.

’ klF’3  intends to incrak  the lit& Ruther  to lOO;OOO  SDR (sppcial  Dmviug R&l-) iu order to take
into account the effects of atrfuq fluctuations. . .

1
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‘.
’ .

lack of transpar&cy for passengers in relation to the obligations of air carriers.

4. Secondly, the system suffers from a lack of an adap’btion  mechanism,, taking account
of the impact of inflation and the development of real income. Even the Montreal
Protocols, having noticed the disruption between inflation and the limits that remain

a

fmed in monetary terms, does not solve this problem. Indeed, since 1970, the
suggested MP3 limit has lost some 80% of its purchasing value. .

5. The Montreal Protocols intend to combine uniform compensation limits at worldwide
level with the possibility for governments of the signatory States to impose mandatory.
passenger paid supplemental compensation schemes. However, the Montreal Protocols
have gained insufficient support, therefore failing to provide the necessary global
framework within which the supplemental compensation schemes can be introduced.
Morcmrcr,  until recently the United States has hcen reluctant to commit itself to the
Montreal  Protocols. Thii has added to the fragmentation and confusion over the
manner in which the WS can .he reinforced and rendered more compatible with
current economic, social and financial circumstan=s. Recently, the US administration
has again confixmcd the US commitment to the principle of ratifying the MP3. a
Howcvcr, it has not yet formalized  its views on how to proceed. At lcast, it remains
doubtful whether the Congress will share the opinion of the administration.

6. At the same time, European  count&s increasingly feel that MP3 is out of date.’
Although many Western Europcan.countrics  have been the main proponents of MP3,
other countries like Gcxmany  and France  for constitutional and other reasons arc not
able to ratify it.. Indeed,  if ratified, MP3 would introduce the “strict liabiity .
concept”, namely the absolute imhxeakability  of the limit - even when a passenger’s a
injury  or death is intentionally inflicted by the carrier.  The general feling within the
European  Union is thai adopting a MP3 which is 20 years  old would hc a retrograde
step. This divcrgencc in view only adds to the current confusion.

.
7. Against this background the Commission felt that a basic rcaipraisal  of thc’prcscnt

situation was rquircd. To this end it commissioned in 1989 a study’ in o&r to ha&
a Nl account of the state of ratifkation,  &gislation  and practicca in the field of air

:- carriers’ liability in the EC Mcmbcr States as well as in other countries. The results‘*’
of that analysis lead in March 1991 to a study on the “Possibilities of Community
action to harmonist limits of passcngcr  liability and inueasc the amounts of
compensation  for intcmational  accidents victims in air transportas. Basal on the!
conclusions of the rcpor& the Commission issued a Consultation Paper entitled ,
“Passenger liability  in air&I accidents - Warsaw Convention and Internal Market
rcquirem~nts~“.  The Consultation Paper,  while acknowledging the need to imxcasc

4 ‘La ruponsabiliti  du transponcur rtrien i I’tgard dcs passagcrs  et dcs w@diteurs  de mmhandii-,  .
J. Navcau, June 1989, updated in September 1989. . -

. .

’ Study delivered the IS Scptctnber  1991, by Svm Britt, Consul--

6 Reft vr1.c.t - 174&M

,l .
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8.

and harmonise the limit of air car& liability for passenger injury and death in
Member States, was intended to promote a discussion on how this might best be done
within the European Union framework. Several organisations and interested parties
communicated their views to the Commission. They expressed the opinion that an
increase of the limits up to amounts between 300,000 and 500,000 SDR is urgently
required and that any limits should be subject to regular updating in line with inflation
rates. However, increased limits should applyto all air transport within, to, and from
the Community, irrespective of the nationality of the airline concerned. As far as the
procedures were concerned, opinions were divided between adopting a regulatory
approach - for example by means of a modified licensing requirement for insurance -
or a voluntary inter-carrier agreement.

A “Round Table” with hiember States and interested parties took place on the .
23.3. I993. It confirmed these elements and recommended that a study on the cost
implications of different limits and the impact of increased limits on litigation costs
be commissioned. The Commission launched such a study’, the results of which were
available by February 1994. Its main conclusions were that the way the imnmmcc
market will respond to an incrcasc in mandatory liability limits, would depend on the
state of the market at the time of introduction. Inctzascs  in prcmiurns  would bc based
on the perceived exposure. of both the individual carrier and the whoIc market.
C&tainly,  some air carriers will have to bear more substantial incream than others.
On’the whole, however, it is perceived that the market will react ih a moderate way.
If the limits am sufficient  to accommodate claims, some reduction in plaint83 costs
would be likely to result, since some plaintiffs would be dissuaded from litigating.
Insurers and other interested par$es seems  to be generally confident that capacity
would be available Mspcctive  of the level of the limit chosen.

9. Parallel to the Commission’s efforts, ECAC strived towards the establishment of an
interim system that could be adopted, at least in Europe and, if possrble, in major
aviation States. This work has led to a formal Recommendation in which ihe
Member State of the onion joined and which was adopted by the Triennial mcctihg
of ECAC (22-24 June). The aim of the F&commendation is to increase limitstoat
least SDR 250,000, approximately the quivalcnt  of the SDR 100,000 limit of 1975
once adjusted for inflation, as we11 as to speed up the settlements of’ claims. The
ECAC Recommendation urges air carriers, operating to, from, and within E~ropc  to
conclude a voluntary agreement containing the key elements of the schcmc.  A task
force of Community and ECAC airlines within the Association of European Airlines
(AEA), is currently considering such a step. However, in order to discuss such a
system amongst themselves, air carriers claim that thcy.nccd US antitrust immunity,
even before an agreement is aubmitteci.  The Commission acrviccs gag f4e air car&a
the ‘green Iight’ to initiate such discussions, without prejudice to xts outcome. .
Indeed, once the agreement would bc adopted it would still require a clcamncc under
the competition rules of the EC Commission. IATA F presenti to the US
auth&ks t request  for antitrust immunity, which has not received any answer yet.w

. *”.
’ me cost  i@ic&m of higher mandat~cy cmpamtion limits for passengf%S  inv01vcd  in rir

accidents’ Fme CZhhcky  Birchoff,  dcliicrcd  on kbtuaxy  19% . ’

. 3 .
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.This has, so f&, delayed the ECAC initiative from having any pl%ICtiGd effects.

10. Against this background, and considering the conclusions of both studies mentioned
above, the Commission is of the opinion that action should be taken quickly in orderl
to remove discrimination within the EU, to restore a fair situatioti for ConsumeIs  and
to pre-cmpt any further confusion. In doing so the Commission has taken into
account the following elements:

- The WS, despite its deficiencies, provides a uniform. basis enjoying a
worldwide recognition for the settlement of claims to passengers in aviation

. accidents. Therefore,  any attempts to improve the current. situation should
maintain the basic elements of the liability system in foe.

w It seems clear that in the context of the Internal Market where market
conditions arc relatively homogenous, the current mandatory limits constitute
an anachronism. On the one hand many of them are unacceptably low in terms
of reasonable minimum consumer protection. On the other hand, mandatory
limii differ considerably from country to country so that the rights ofe
passengers vary as a function of depar&rc  point, type of se&cc (domestic or
intemational)  etc.. Consequently, air carrier’s insurance cosrs difk
accordingly; creating distortions of competition within the EU, generating
uncertainty and lack of transparency in relation to the mandatory obligations
of air carriers. Therefore, the system  should guarantee equal treatment
between different carriers and types of operations in order to avoid distortion
of competition, .

.

.

- Aviation is not anymore an infant industry in need of protection. It has made
impressive economic and technological progress. fn 1993, air carriers of the
182 member States of the International  Civil Aviation Orgaz&ation  (ICAO)
carried about 1 billion passengers on scheduled flights. This has been
accompanied by enormous growth in airline companies and their avenues.

. Current fmanciaI strains should not be used as an excuse for escaping from the
Easktaensureafairbatanceofin~betw#npasscngersandaircarricrs.

.O
- According to the studies referred to above, an imxeasc in the passenger limit
to m ‘600,000 would have minimal cost implications, because liability
insurance costs represent, on average, a fraction of one percent of air carriers
overaIl costs. Although, an increase of the limit  will only represent  a minimal
inawseincostt+ofinsumnce premium - of the order of ECU 0.2 only for a
passenger journey of about 1,000 kilometms  - air carriers will,
understandably, be reluctant to accept a substantial incmase  of the
compensation limits. Theii rehrctance  depends not only on the current @icult.

. - fina.ncia~  situation, but also .on the mere fact that the rate of &tease  would

.
.

.

‘ It is wonhwbiile  noting that great  advances in 8viation  saf* since  1929 dlow wiation to quaI& /
the safest way to trsvel;  the average mmhcr  of passengers fatditics in zxant  ycm h8s bum less
700 per annaThis  titwtion oonttibutes  all Xbe InOre X0 the currmt  low pnmim  lcV&.

a
. .

4 .
.* ’
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.

probably vary among carriers. Indeed, larger air carriers may bc in a stronger.
bargaining position to negotiate favourable  rates and the impact of their costs
will be all the less significant. Any envisaged system should, therefore,

1 facilitate an cffrcicnt  organisation of the relevant insurance markets and the
financial risks attached to it must be foreseeable and strike a fair balance
behvecn  different interests.

- If a limit is prescribed it should be a minimum allowing carriers to offer
more generous terms if they wish.

- A priori, compensation amounts should probably be in line with the levels
of compensation actually paid to victims in non-aviation accidents in
industrialized countries9 .

- Simple and speedy procedures should be guaranteed. It is intolerable that
victims or their relatives should have to wait for the results of lengthy
litigations. Therefore, passengers or next of kin should rcccivt from the
carrier on the one hand, the uncontested part of the claim and on the other
hand, a lump sum ( a certain percentage of the Iiability’ limit) as soon as.
possible.

- So far, considering the compl&ity  of the current liability limits, it is
impossible for a passenger to make an informed decision whether to chose a
personal accident inmmncc or not. Therefore, for the sake of transparency, .
any~systemmustguarantcethatpasscngersarrfullyawarcoftheir’
statutory rights in order tobe able to determine quickly whether they wish to
take any individual supplementary insurank

- Any cnvisagcd  system should apply not only to in&national carriage by
Community carriers, but also to domestic carriage  within the Community.

.

- It would be preferable that all carriers serving a point ln the Community
adopt the same system. [A monitoring of third country’s carriers application
will bc assured through proper control by the Member States of the

These elements and conccms prompted
which inchases .

’ For instance, a40 year old executive earning ECU 97,082 a year, survival by a wife and two young
. &iIdrq a&% anticipate axqcnsation  of a@t ECU 647.218. If killed in a mad traffic accident, this

~dbe~~~~le.Ifkilladonboudmlircnftopcntedbyacarrierw~chhnswn~’.
for limits wit&n  the WS (US S 20,000),  the rcunmy could be as embarrassingly low as ECU 17,647.
less th8n 3% cbf the full value of the chiml (The Journal of Personal Iniurv Litieatioq,  2nd issue,
NIGEL P. TAYLOR)

.
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speedy and s’hnple  procedures.

B. JUSTIF’ICATION OF THE ACTION 0

12. The Conmmnity action envisaged can be analysed in terms of subsidiarity principles
by answering the following questions:

a) Mat are the objectives of the proposal in relation to the obligations of the
Community and what is the Comrnuni~ dimension of the problem lfot instance how
many Member States are involved and which is the solution so far)?

Article 7 of Council Regulation @EC) N’ 2407192 requires air carriers to bc insured
to cover liability in case of accidents, in particular in respect of passengers, luggage,
cargo, mail and third parties. The regulation does not provide, however, the
modalities to comply with this provision. SO far under the international instruments
in force, current mandatory limits of compensation in case of air accidents a

memely low, resulting sometimes in ridiculous amounts considering the economi
and social star&r&  of most industrialised countries. Despite severai attempts of
different international fora, the situation has not improved since the Hague Protocol
signed in 1955, except for flights involving the US. The last attempt, namely the
Montreal Protocol n’3 (MP3)  of 1975, has still not gathered a sufficient number of
signatures for its entering into force. Moreover, after 20 years, the MP3 is outdated
and does not provide a solution to the current  situation. Finally, the most recent
Recommendation by HCAC is in danger to abort. Indeed; the Recommendatior
depends on the good will of the US authorities to give an antitnist immunity’a
European carriers in order to discuss an inter carrier agreement. Such an agmemcnt
is recommended by j3CAC and would @rease the limits to at least SDR’250,OOO.
So far, the US authorities have not shown any sign to grant such an immunity.
Consequently, there is an urgent need to restore the balance between the interests of
the carriers and those of consumers.

b) Does the em&aged action nhzte  to an exclusive compkence  of the commUnir>(  o
a competence shared with the Member &z&s?

C) Waich  solution is most’e$2knt  in compa~on  behveen CMmuni~ measures and
measures ofthe Mvnber  States?

Since air txampott  is overwhelmingly a tmnsborder activity! and since cat&s
increasingly transport  passengers of different nationalities, such an improved limit
can best be addressed at the Community level. It should be emphasii that the
cumnt sy8tun is extremely complex. Indeed, the Warsaw Convention is ratified by 5
two third of the St&at the world level, while a third of them has ratified the Hague
Protowl. . .. . . .. . ..
d) what a&f&d value does the proposed Clwnuni~ action pnwidc and what are
costsofmaczion?. .. . .

.
6 .
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The added value of the Community action lies in the improvement of the protection c :
of the air users when the current liability limits have been increased to reasonable
levels. It will also provide the passengers with speedy and simple. Rrocedures.  The
costs of no action would be insuffkient and discriminatory protection of the air
passengers in case of air accidents.

e) Wuzt kind of action are at the disposal of the community (recommend&ion,
financial assistance, regulation, mutual recognition...) ?

-..
Since the results desired  by the action would need to apply to air carriers operating
transborder traffk to a very large extent  and with passengers of many different
nationalities, a Regulation would probably represent the best legal instrument.

jJ Is &fmn regulation necessary or is it s@icient  to dr@ a directive which outlines
the geneml objectives while aecution is l@ to the Member Statu?

A unifotm action is necessary in order to provide a system that will  guarantee equal
protection for all air passengers within the Community, avoiding cm the one band
discriminatory tmatment and uncertain situations and on tbc other band unfair
distortion of competition among carriers.

. .
*
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Proposal for a
COUNCIL REGULATION

on air carrier liability in case of air accidents .

THE COUNCIL OF THE EUROPEAN COMhIUNI’I’IEs
.

Having regard to the Treaty establishing the European Community, and in particular Article’
84 (2) thereof, . .

Having regard to the proposal from the Commission,

In coopeIation with the European Parhament9

.

Having regard to the opinion of the Economic and Social Committee,

*oWhereas for the protection of users and other parties concerned it is important to ensure that
air carriers are suffrcieritly insured in respect of liability risks;

Whereas in Council Regulation (EEC) N’2407/92  air carriers are requested to be adequately
insured in respect of liability risks in case of air accidents:

Whereas existing’manclatory  compensation limits are much too low, considering today’s
economic and social standards, and am themfom,  not applied in numerous  &anccs and need
to be increased significantly;

Whereas existing divergence of mandatory requirements along nationahty  criteria and/or type
of air tmff~c - domestic&texnational  - creates distortions within the internal market;. .

Whereas it is ntctssary to avoid lengthy litigation or claims process; .

Whereas passengers and those entitled for compensation should be&fit from legal clarity in
the event of an accident, whereas they must be idly informed beforehand of the applicable

0

IIlk; .

Whereas all air carriers should apply the same minimum insurance standards;

Wheeas it is d&irabk that. third country’s carriers offer equivalent treatment to that of .
community carriers; -.

Whereas the limits set in this Regulation must be allowed to evolw: ip harmony with
economic deveIoprnen!s,

Whereas this Regulation represents an intermediate measure Chile waiting for the upgrading
of existing IntemationaI  Conventions; -.

HAS ADOPTED THIS REGULATION: . 0.
. -

. 8 *
.

. . . -.



: .
1.. . ,:. . :. .

. .: ‘:. : . .

. .

For the purpose of this Regulation:

(a)

09

(cl

@I

(e)

0

‘0

01)

(0

“air carrier” means an air transport undertaking in the sense of Council Regulation
(EEC) N’2407/92;

“liability” means the carrier obligation to make good damage in event of death, injtiry
or any other bodily harm suffered by a passenger as a result of an accident on board
of an aircraft or during embarkation or disembarkation:

“liability limit’ means the maximum ahunt, including lawyers’ fees; an air carrier
will have to pay in respect of the justified claims of an air passenger, .

. *
“persons entitled to compensation” means the victims and/or’pcr&,  who in the light
of the applicable law, are entitled to represent the victims in accordBLILcc with a legal
provision, a court decision or in accordance with a special contract; .

.

“compensation” means the countervailing amount due to offset the toss or damage
incurred in case of-air accidents;

“lump sum’ means an advance payment to the passenger or person entitled for
compensation to enable them to meet theii most urgent needs, without prejudice to
the speediest possible settlement of full oompensation:.

iunconn%xl part of the claim” means the part of the claim not disputed by other
parties within a period of three months;

‘ECU” means the ECU adopted in drawing up the ‘general budget of the European
Communities in accordance with articles 207 and 209 of the Treaty.

“existing intcmational  passengers air carrier  liability system” means the Convention
for the Unification of certain Rules relating to International Carriage by air, signed
in Warsaw on 12 Cktober 1929, together with all international instruments - the 1955
Hague Protocol, the 1961 Guadaljara Convention, the 1971 Guatemala City.Pxotocol S
and the four Montreal Protocols -, which arebuild on and associated with it.

: .
Article2 :

.
l

This Regulation defines the obligations of an air carrier to cover liability in ease of
accidents with respect of passengers and the obligations in the sense of article 7 of
Council mation  @EC) N’ 2407/92  in relation to adequate insurance.-. .

. . . . .
.

.
. * .
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3. Air caniers established outside the Community and not meeting the requirement’ .
’ referred to in articles 3,4 and 5 shall at the time of purchase expressly and clearly

infoxm the passengers thereof. The fact that the . . . . . . . . . . is indicated on the ticket
document” does not constitute sufficient information.

.
Article 7:

Once a year Member States authorities shall notify the third country list of air carriers not
complying with the rules of this Regulation to the Air Transport User Orgattisations
concerned and to the Commission, which shall make them available to the othcr’Member
states. . .

e

Article8:
.

00 The Commission may, after consulting the Member States, increase as appropriate
the values referred to in article 3 if economic developments indicate the necessity of
such a decision. Such changes shall be published in the @i&l Juumal  qf the
Empan commturities.  -

0.0 Any Member  State may refer the Commission’s decision to the Council within a time
limit of one month. The Council, acting by qualified majority, may in exceptional
circumstances take a different decision within a period of one month. ’.

. .:

Persons entitled to compensation in the case of air accidents which t&e place within the
Community, shall bring action for liability beforC one of the foIlo&ng  courts that shall rule
in accordance with the provisions of thii Regulation:

- Courts of the Member State whem the air carrier has its corporate headqututem; .
- Cows of the Member State whcm the ticket was issued;
- before the courts of the Member State tif destination
- Courts of the Member State where the passenger has 6 tesidencean -

” alternative possibility ‘An air carrier  established outside the Community dull at all times  be able on
request  to demonstrate to the Member Stue in,which  it uses an airport that lt’is adequately inkurd
aamding  to the obligations of this Regulation.

” or . .
. .

‘Pmons mtitlal  to compensation in the case  of air accident&  which take pIace within the Conmmnie,
shall bring their action for liability aaxxding  to the provisions of this RcguMion  before the courts of .
the Member *State  where the 8ir carrier has its corporate headquartet%‘.

.
.* or

‘Persons entitled to~compcnsation  in the case of air raid-. which  take plrct within the Co&&y.-‘ .
shall bring their action ior liability accotding  to the provisions of this Regulation bcfm the murts of.. .

11 . .
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Article 10:

. ,b,The beneficiaries of rights arising under Articles 3.4 and 5 cannot n?nounv  these rights b
contractual or any other means. *

Article 1 I :

1. The existing international passengers air carrier liability’ system is otherwise not
affected by this Regulation. .

2. Member States shall &kc all the nccc!sary steps in order to. avoih incompatibility
between this Regulation and the provisions contained in related international
agreements.

:
. . a

&ticle1 2 : ,:

This Regulation shall enter into for& six months after the date of its pu~Iicatio2r  in the
mcid Joumal  of the European Communities. .

m!s Regulation sha!l be binding in its entirety and directly applicable in all Member
.. . . t.

.

the Menher Stmtc  where the passenger has its residence’.
.*

12
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MPACT  OF THE PROPOSAL ON BUSINESSES AND
IN PARTICULAR SMALL AND MEDIUM-SIZED BUSINESSES

\

s

TITLE OF PROPOSAL:

Council Regulation on air carrier liability in case of air accidents

DOCUMENT’ REFERENCENUMBER:

THE PROPOSAL:

1. who will be affixted  bv the m@os@ . ’

Which business sectots?
Air carriers.

.

What sizes of company? .
The European market attucture is essentially centred on large companies which
represent 65.4% of the market. Charter companies repmsent 26.7% of the European
aviation markeL Small  and medium sized enterprises represent ,only 0.5% of the
market, with regional air carriers sharing 0.4% of the overall market and general
aviation carrietq - namely taxi operators .and corporate operators - mpmsenthtg  0.1%
on the whole?

Are these companies located in specific geographical areas of the Comtnunity?
No .

.

2. What action must combanies take in order to comnlv  with the monoaau

Council Regulation @EC) 2407192 already requires all holders of operating licenses
to have liability insurance, the amount of cover has been left so far to the discretion
of Member States. To comply with this Regulation, air carriers WiIl have to
renegotiate their liability insurance to allow passenger liibility liit to incmase to a
minimum of ECU 600,000. Measures will have to be taken in order to guarantee.

. .

13



quick compensation and speedy procedures.

,-

.

. ‘.I I
: , :,

.

3. What is the likelv economic outcome of the DroDosal?

On investments and the creation of new companies:
N o n e

a

.
On jobs:
None

On company competitiveness: .
The aviation insurance’ market will react by increasing somewhat the amount of
premiums air carriers will have to pay. The rate of incnzase will vary according to
the state of the market at the time, to the particular characteristics of the air carriers
and to the particular bargaining power of the airline to renegotiate its premium.
Accorciingly  regional carriers and general aviation operators would be I~lcely to bear
a higher proportional increase due to their weaker bargaining power. This situationc
may, however, be overcome through the tightening of the cooperation among these -
airlines. Charter air carriers will be affected by a lesser degree. I

Moreover, current liability insurance costs for European air car& generally
comprise about 0.1% to 0.2% of total operating costs. With a limit of ECU 600,000,
incmased insurance costs would comprise about 0.1% to 0.35% of total operating
costs.. .

.

4. J)oes the nronosal contain anv mea- intended to take account Of the Fific ’
jxi *tuatfon of mm

. Not necessary. *
.

$ tst 0[ . -ies consu ted e . ‘a

Member State government experts have expressed wide agreement on the need to
increase the current limits, to guarantee speedy and simple procedures in case of air
accidents and to cover all air transportation inside the Community and to and from
the Community, inzqxctivc of the nationality of the airline concerned. .

All concerned organisations  have b#n’consulted. Although all of them agmed on the
need to upgrade the system while keeping the essential elements of the intemational
system currently into force, they disagreed  on the approach to adopt. AEA and IATA
expressly preferred an intercarrier amcnt,

w . -- . :’
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International Air Transport Association
IATA BuiMnp.  2000 Peel Struct.  Montrcal. Quckc.  Canada  MA 2R4

Tclq>how (5 14) 844-M I 1 Fax: (5 14) R44-S2Wi T&x: fl5-267627 Cables: IATA MONTREAI

Memorandum

TO: Registered  Participants,  Airline Liability  Conference

FROM: General Counsel  and Corporate  Secretary

DATE; 19 June 1995

SUBJECT: IATA Alrline UabllRy Conference - Documentation, Part I

This relates  to Item 7, WP 4 of Documentation  Part ‘I. We have been advised that
the attached paper has superseded  the former  paper  regarding  the Australian  draft
legislation on Passenger Liability Limits. Please note that the references  to the
Australian  legislation  at the Table of Contents  of Documentation,  Part I, and at Item 7,
WP IO, page 2 of Documentation,  Part I, should be to Australian draft  legislation.

A revised.version  of Item 7, WP 9, is also attached  to reflect the changes
regarding  Australian  draft legislation  on Passenger  Liability Limits.

v Lome S. Clark
General Counsel and Corporate Secretary
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INTRQDUCTION OF MANDATORY INSURANCE AGAINST PASSENGER
AK- Item 7

CARRIERS’ LIABILITY
WP4

’ Page ’ ___.

Ttie Bill amends  the Civil Avietlon  (Carriers’  Liability) Act 1959 to make it
mandatory for air operators to be insured against llabilltles for death  or injury
caused  to passengers carried under the Act.

These amendments  represent an important component of the Government’s
response to the Monarch  Airlines crash.  That response,  announced by the
Minister for Transport in October 1994, included Increases  in passenger
carriers’  liability limits, as well as the introduction  of mandatory insurance.

The new domestlc passenger carriers’  liability limit of $500,000 per passenger
took effect  in October 1994, and the Government  has subsequently introduced
legislation  to increase the limit for Australia’s  international carriers to an
equivalent  amount.  Foreign  airlines serving Australia have  been asked to
adopt this higher limit bn 61 voluntary basis.

The introduction of mandatory insurance  is an important complement to the
increase in caniers’  liablllty limits. This legislation will ensure that  no operator
will be allowed to carry passengers  for hire or reward without appropriate
Insurance  cover. It will be an offence for an operator to carry passengers
without such cover. In the case  of domestic  carriage,  the minimum insurance
level is $500,000 per passenger. lnternationaf  carriers,  including  foreign
carriers serving Australia, will be required to provide evidence that  they are
insured to a level of 260,000 Special  Drawing Rights per passenger.  This is
approximately  the equivalent of $500,000  per passenger.

An Important  feature of the mandatory insurance provisions is that they greatly
reduce the scope  for insurers  to avoid paying compensation in respect of
passengers who are killed or Injured.  For example,  insurers  will now not be
able to avoid payment if there has been a breach of an aviation safety law
which has caused  an accident.  These  “non-voidability”  provisions have been
closely modelled on arrangements  already applying in the United States.

The Bill provides authority for the Minister  for Transport  to require operators to
provide evidence of compliance with the Insurance  requirements. This
authority witI be delegated to the Civil Aviation  Safety  Authority, which will be

. responsible  for administration of the new arrangements.  The Bill provides
authority for regulations to be made covering  a range of important
administrative  metters  such as what constitutes  acceptable insurance,  and the
manner and form in which evidence  of Insurance  must be provided. These
regulations  will be developed in full consultation  with industry before coming
Into effect.

The Government is conscious  that the mandatory insurance arrangements will
impose substantial  new responsibilities on operstors  and the Civil Aviation
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Safety Authority, and will ensure that the arrangements are workable and well
understood  before being implemented.

These amendments  do not apply to intrastate travel because  of constitutional
limits to the Commonwealth’s  powers to regulate in this area. The Government
sees  it as imperative that  all States  adopt comptementary  legislation to ensure
nationwide  application of the mandatory insurance  requirements.  Discussions
are being hefd with the States with a view to achieving this cutcome on a
unified  timetable.
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PART 2 - AMENDMENTS OF THE CIVIL AVIATION (CARRIERS’ LIABILITY)
ACT 1959

Item 28

Before section 41 A

167. This  clause inaefls  a new Part hrading  inlo  the Act.

Section 4iA - Obimct  of Paa

168.  S&Won  41A cxplain~  the object of the new Part WA, which is to ensure
that sII carriers of passengers subject to the Principal  Ad nfe inrumd  to the
prescribed liabikty  limits for death or personai  injury to passengers end that, as
far 88 practk&le,  injured passengers do receive oompensetion  to which  they
#a entitled.

ld9.  This item providss drfinitionr  of terms used in ths new Part IVA.

&xtion 41 C - Carriers mav be rewired to woducs svidencs  that an acCc?btablB
co tr ’ect of tnsurancc  is in force betwesn  t&&arrier and the insunrn

170. Subsaction  SIC(l)  prvvtdes  an authority for the Minister to k satisfied
that a contract of inSUrSnCe  cx~sts betwsen  a carrier  and an hSUrer  which
moots proscribed requirements. It enables the Minister, by written notlcs,  to
require a carrier to produce appropriate evidence wlthin  I period specified by
the Minister.

171. Subsection 41C(ZJ provides that ths prescribed nquircments  under
rubssctton (1) am those sot out in subrsctlons  (3) and (4) and any other
requirements sot out in regulations.

172. Subsection 41 C(3) sots out the minimum emounf  of Indemnity for which
Iho insursr  must accept liability fg each passenger cartled,  or to bo carried, by
air. For carriage by a domestic carrier, the minimum level of cover is $500,000
per posscng@r. In respect of all other carriego,  the minimum pennirsibie  cover
ir 26g,OOO  SDRs  (Special Drawing Rights), which is opproxlmately  the
equivalent of $500,000. The tukectien  does not prevent the adoption  d
higher levels of indemnity than thoss  specified.

173.  Subsection 41C(4)  provides that a contract of fnsuranca  is to requim  an
insurer’s liebility to indemnify  II cartier against personal Injury fiablflty to
conttnue,  notwithstanding any breach of a safety-releted  requinmsnt  set out In

P.7,'18

,
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ah Act or imposed by the @$A Slmilrrly,  liability to indemnify Contitluee
notwithstanding the financial oondi!ion  of a carrier, including bankruptcy or
winding up.

174. Subsection 41C(S)  provides that a contract of insurance Indemnrfylng  a
carrier for personal injury liabilities to passengers can also indemnify a carrier
against other liebilitiee.  For example, indemnity for damage caured  to persons
or property on ths ground.

175. Subsection 41C(6) provides that  e contmct of insurance which ’
lndcmnifrer  a carrier  for per~ocral  injury liabilities BS required by Pert 205 of
‘lltle  14 of the United Slates  Code Of Federal Reguletione  and which extande
that indemnity  to cerfiega  in, to Of from Australia and broach@8 of Auetroilrn
l afety related requirements shall be deemed to meet the rquiremcnte of
eubs?cDon  (4).

176. Pert 205 of Tile 14 of the United States Code of FQd0ral  Ragulstiane
deals with Aircraft Accident Lmbill!y  InsursnWsnd imposes requirements on
arriere  similar to the rquirements of Part IVA.

177.  Subsaction 41C(7) proiidcs the Minister with the authority to give e
mitten  unifiute to a carncr,  statmg  that Ihc Minister is satisfied that a aW8Ct
of insurance is in force which  meets me  requirement8 of e&on  41 (C).

Section  410 - Insurer’s Ii&j& not effected bv -3 or breecheg

178. This new provision oporeter LO ensure  the1  en insurer will etiit De lieble  to
k\dcmnify  a carrier for personal injury liabililies to passengers, deepite  my
werrantisr  or l xclueion8 In the contract which would othrrwtse  nmova the
insurer’8  Ilebitity. However.  ngulerione may provide exception8 to thle
requirement.

SjhFtion 41 E - Can- Insum

179. Subeoction  41 E( 1) requires that a carrier must not carry pasecngrre by air
without an acoeptabte  current inruranco  contract.

lB0. Subrection  41Q2) makes  it dn affence  for a carrier to inkntibnaily arty
pawcngcre  without sn ecccp!ablt  current insurance contract. The maximum
penalty is two yenrs imprisonment. By eppllcation  of Ihe Ctims Act f974 P
Court can impose a finuncial  penalty ee well  es imprironmmt,  of as l
eltemative  to imprieonment.  Afro by eppllcalion  of the Crimes kf 1914 II
COrpOratIm  can bc fined up to five times the maximum amount for an in$ividual.
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&ctron 4fF - Concuct  bv dlfec!ors,  servants and agents

181. Subeection  41 F( 1) provides :bat m proceedings for an offenca  under Part
tVA tne slate of mind of a ccrporet~on  rn nlat~on  to particular conduct, may be
established from the slate of mind of a diractor, servant or agent of the
cOtporat;on  who was engaged in me  conauct  and where the Conduct  was within
!he scope of the actual or epparent  authority of the direclor,  servant or agent

182. Subsection 41F(2) provides that any conduct engaged in by a diredor,
teNan Or agent an bchslf  of a corporation, is taken to have been engaged In
by that corporation for tha purposes of a prosecution loran  offence  under the
Act Howover,  such conduct is not taken to hwe been  engsged  in by the
o?rpotation  if it is established that the corporation took reasonable precautions
end exercised due di!igence  to avoid the conduct. ,

183. Subrsctian  41 P(3) has essentially the same effect as subecction  SlF(l),
except that it applies In relatron  to individuals.

184,  Subteuion dlF(4)  is similar in rfftct to subsection dlF(Z), except that it
applies to conduct engaged in on behalf  of an individual

165. Subsaction  41 F(S) opeahes  that an rndividurpt  convicted of 8~ offence  is
nO1 liable !!J  impnronmont  d that :ndrvrdusl  would not have been Convicted but
for subsections 41 F(3) md (4).

186. Subsection dlF(6) specifies that refereruy  to a person’s state of mlnd
includes matlers  such as the intention and oprnion  of the person, and the
ponon’r  reasons  for that intention or opmion.

187. Subeedion  41 F(7) definer the meanrng  of a dtractor  of a Wdy corporate.

188. Subsaction 41 F(B) explains that a reference lo ‘engaging in condud
includes failing or refuring to engage m conduct.

189. Subsection 41F(9)  rpenflss  that an dffanca  under Part IVA includes
reference to an offence  created by certain sections of the Crimes Act 7914
which dsal.with occoroories,  attempts to commit an o!fence,  inciting Or urging
the commission of sn offence  Ond conspiracy.

$Mctlon  41 G - Grounds of cancellation of contract of insurance not affected

1% This provirion,  specifies lhat  new Part tVA does not rllrr  the grounds on
which an insurer may cancel an insurance contract, or any rights an insurer
may have to recover from a earner  amounts paid under an hsurancg contract.
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Section 47H - Conflict of laws

191. This  prav~sian is intended to prevent partier excluding the eppliCe!iOn  Of
Part IVA to an insurance ccnfrati 6y purpcrting  to make the law of a fOr@ign

country the law of the contre.ct~ It provides that Pert IVA appllec  to an
insurance contrac!  notwithstanding that the contract contains a term that it is
rub+3 to Vie law of a foreign country if, apart from that term, the proper Iew
wild be Aurtrelian  law.  Furtnsr,  it provrdes  that PeH  IVA epplicd  to an
insurance contract nbtwllhstanding  the1 fhe contract conlains  a term which
substitutes the lew of a foreign  caunlry  for all  or any of Ihc provisions of Part
WA.

192. Subsection 4lJ(l)  defines untnoured  cafriage  as ‘prohlbtted  caniege’,

193. Subeection  4lJ(2)  provides euthority  for the Minister to apply to a court
for en inJunction  preventing  a carrier  from qeging in Ceniegc,  when the
Mlnider  has reason to believe Ihe cerner  is not Insured as required by Pert
WA.

194. Subsection 41 J(3) requires a COUR  to grant en injunction, if the carrier Is
un&t to satisfy the court that it is (or intends) engaging in prohibited carriage.

195. Subsection 41 J(4) gwes  e court discretion 10 grant en interim injunctIon
pMdinQ  its full ccnridhretion of en injunction eppliCetiOn.

196 Subsection 4lJ(S) provides authority for e court to discharge  or vary any
injunctions grented.

197. Subroction 41 J(6) clerifie,  the scope of the injunction power. A court  may
grent en injunction wnuhcr  or not it appears a wtricr  intends to engage l gain,
or continue  to engage, in prohibited carriage: of whether or nol ?I carrier  has
prfflausly  engaged in pmhibilcd  carriage.

198. Subsection 41 J(7) prowdes  that a court  cannot require the Minister to give
an undertaking about the sword of dsmeges.  when an interim injunction is

grankd.

199. Subrection  41 J(9) gives Ihc Federal Court of Australia federal jurisdiction
in relation to injunction applications.

Qection 41 K - Rew

ZOO.  This provision makes it clear the scope of Ihe existing regulation meklng
power (section 43) extends to a range of matters under Part IV& Including the
manner and form of notices to be given concerning evidence of insurance,
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notiflcalion  to the Minister abcut  evms such as cancelIe!ion,  renewal or
modification of an insurance policy and the consequences of a failure to notify
wlctl events.

@Won  41 L - Deleaation

201. This provision provides, authority for the Minister to delegate to the
Director  of Aviation Safety of the Civil Aviation  Safety Authority (CASA), w to
an officer  af CASA, all or any of the Mmtmel  powerr under new Part WA. ,
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ALC- Item 7
Preliminary draft only WP4

Page 1
- Mandatcty insurance against passenger carrier@ IJabJJity

Proposed,draftlng  iIIStnucti0~s  .
\‘,

The Commonwealth CMI Auiafion (Cambers’ Giab;&‘)  &f ? 959 (the AC!)
specifies  limits  of liability in respect of uarriage by M’ which comes within the
ambit of the Act (primarily international and interstate CWtjW3), CUrrer$ly,
passenger J;abJMy Insurance policiks typically contain exclusion clauses whkh
sp&jt the circumstances  in which the insurer may declare the policy void.

, This raises  {he possiblllty that consumers may rcceivo no compensation if a. aj-risr does no; have SUffkient  funds Of aSSf3tS t0 meQt itS kbflities  arising
from in)uv or death to passengers, Aocordlngly, the Govcmment has decided
fh& aJJ operalors su&~ect  to the provisions of the Act will be mquired to hold
man&&y Insurance  which meets the inWeased  passenger ffablllty Ilmlt$. This
InsUran& 16 20 be r&-voidable in respect Of WiaflOn safety law violations by .
operatic. Accordingly, there we two parts to the proposed provislons:

. amendments to existing legislation: and .

.

@

. regulations made pursuant lo the Act and to be adminisiored by 2he Clvfl
Aviation  Authority (CA&

AmoncJme@s to the CIvtlAvfaflon (Carlriers)LhblMy}  Act f$5# l - .

The Act is to be amended 2o make It mandatory for ali catijers subJect  to the
Act to carry insurance in acoordance  with the liability ljmfts  specified+by  the Act,
includfng  such higher llmft as might apply by virtue of 8 speda! contract  for
carriage bstwoen Ihe carrier and a passenger. (The intention of the I+ parl of
the sentence  is 20 %aptUre* Convention Carriage where foreign carrlela have
adopted a volvrtary limit hlghet than the Convention limit, such as Die 260,OOo
SDR’s IO be sought by the Australian govegment).  The MInItier  for Transport
Js to be responsible  for approving 8ppliGitJons  for epproval  of Insurance
agmgemenfs. This function 1s to be delegated to the CAA. ’

To ensure compliance  ~~4th these prbvislons, It is proposed that the Act be
amended to provide that fatlure to compJywJ!h these requirements would be an
offcnce, With appropriate pecuniary penalties fto be discussed with the
Attorney-General’s Department and indusrruf. It is also ptoposed 2hat the
Minister for ??anspoIf would be provided with the powr to seek E court
injunction preventing an operator continuing to carry far49  paying passergets
under  the AC!,  in the event of such a faiktfe by an operator,

I . me Aot Is also proposed 10 be amended to provide a Jegislatlve basis for the
Commonwealth  20 make regulations specifying the requirefnents carriers must

. meet to demonstrate  thek compliance v&h the obligdions in’lposed by the Act.

. i.



It is propased that the powers to ensure compliance wfll be delegerted TV the
CAA The CL’S has a close working relationship with the airline industry.

To enable the CAA to administer (is ensure compliance with) tha proposed Act
amendments, it may be necessary to amend the CM Aviatian Act to give the
Cm fij$ spedffc function, [At present this is the position, but thjs may after
after establishment of fhe Aviation  Safety Authority, Under sS(7)o)  of the CM
Aviation Act the Authorjty’s functions include those conferred under the Air
Navigation  AcfJ.

. .
The principal purposqof the proposed legislation. 1s to prevent insurers from
adoptfng insurance policies whfch  make violations  of fh@ Civil Aviation Ad or
regulations (or superseding legklatfon establishing  the Aviation Safety
Authorft)r)  a possIbl% ba@$ for rofudng  clairT@ in respect  of CornpemsaHdn  to
passengers killed or injured during the COU& Of CzXrlage under the A&

Aside frond preventing brea&es of air safety law being made an exclusion ’
pruvisjan (In respect  of fare paying passqws  only), the amendments  to the
Act are not otherwise  intended  to proscribe forms of allowable  or nonaflowabJe
exclusions (eg advent of war) which are currently negotiated commercially
between insurers and insureds,

There is also no intention for the proposed legislation to remove  the exfsting
anus upon lnsursds to advise the’insurer of all jnformaffan  mater&]  to fhs
assessment  by the insurer  of the terms and condfffons  upon which a polrcy wolf
be offered or maintalnedr. . I - .

The actual amount of compensation to be pald to plaintiffs In settlement  of
cfajms wfll continue to bo determlned on the same basis as cun~ntty appI&,
namely by negotiation between the parties, of as cfetermjnad by a Court in
accordance with the provisions of the Act. .

.It Js considmecf these prupascd amendments WJll ‘stand alone’ and fiat no
consequential amendments  to thqother  operative  provisions  of the ACT are
necessary. It Is not consldered  that fhe mandatory  insurance requirement  ~11
requfre any mnsequanff al amsndmgnts to the Commonwealth l~~s~mnm
Contf.cls Act ?9$4 sfnce subsection  S(3) of that Act provides T'hk Act does
not apply in telat~on fo...contracts+of  insurance entered inta.Jn tespectd
airaft engaged in oomrnerofal operations.’ :

.
Regulations

.

fit is not strictly necessary ffom a legal perspective to have ~guIations
stipulating the mechanics of applyfng for bJlWl~ 8Ippf’OVaf  ek ‘l%ete  awJd
simply be broad powers in the Act delegatable to tha CAA Wch mm exerefsed
in aocmdanoe WY a@nlnistrative  guldoffqes or procedurq, How&r, pt,&tJng .
the detaIled requirements in reguhtians has the advantage of transparency.]

.*.
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The praposed regulations will set out the detailed requiremsnts carriers must
meet to satisfy the proposed legislatlvc  requirement that all carriers subject to
the Act have mandatory, non-voidable insurance (of the type specified above)
that meets the Ilability limits of the Act.

Outline of ptvposed fz?gulatory  n9qulrements .
.

I. The Carrier js to provide docume\ntary  evidence to the CM that the
carrier IS insured In accordance  wjth the Ad

2. me dooumCnlafy  evidence will take the form of a current insurance
c&lfiate showing  insurance CCWer  to 8 kVd of-at kaSt: . .

a . ~500,000 per incidence of carriage  in the c66e of carriage under
Part IV of the Act: . .

l . -

b. 260,000 SIX’s per passenger In the case of international carriages
by Australian operators or non-Convention carriage; .Q . . .

c. 6ufflcient to cover the maximum IlabIlIty  per passenger speclfl ed in
Parts II and III of the Act.(ie respectively Warsaw and Hague
Conventlon carriage) of such level of liability agreed by.special
contract between 6 carrier and its passengers where the level is
higher than a carrier’s obligations under the Ae!. ’

3. In the case of a policy providing combined single  limft cover, the p&cy
must clearly state that caver fs sufncient to meet at least-the minlmurn
requirements sot out in 2.

.
4. Carriers operating at the time the amendments to the Act come into
effect are to provide the evidence required In 7-3 to the CAA wWrin (say) 60 .
working days of the amendments coming into effect, [Insurance requirement
wit) be in Act Regs. dealing tith mechanics can be drafted in parallel lo come
into effect shortly after Act proclaimed.. Regs confer flexlbillty].

;

l b

Thereafter,  for lntendl~g n6w’~prk!&  the evlbence required in 9-3 Is
1; be pddd at the time of application to the cti for an air aperatOfS
carti!kate (AOC). . *.

6. The C&W wilt,  wJthin (say) 10 working  days ai receipt of an application
pursuant to 4 or 5: .

a. if the proposed arrangements satkfy the provlsions of I-3, advise
the carrlet that the fnsurance  arrangements submftted are
approved; .’

.:



.

C.

.

. .
7. Wile it is envisaged th8t a carrier would.pravido  evidence of its
lnsur-ance cover at the same time as It applies for issue oi/fcnewa!  of it6 AOC,
insuance met wljl irot be a requirement for an AOC as such.

. l .

8 .
In the event of a material change to 8 carders’ op&atfng &mumstances ‘**

v&h #f&s the level or nature of cover requifed  by the carrier in accordance
$vI~ these regulations, the carrier must provide evidence to the CA4 that
appropriate revised cover has been effected, within (Say) 76 working days of
those changed circumstances taking effect. .

8. The provisions of 6 wi11 apply in refa!lon  to action taken under 7 or 8.
m

.. *. i

if the proposed arrangements do not meet the fequifemsnfs of 7-
e

3, advise the carrier that the insurance arrangement8 afo not .
approved and.tiIl identify in that advlce the steps necessary 10
remedy the defjciency; .

if 6b applies, the carrier&ill resubmit within (say) 5 workhg days
a revised policy to the CAA The CAA Will, within (say) 5 working
days of’receipt  of the retised policy, if the revised policy is in
accordance with I-3, advise the oper3tot or its insurer that the
revised arrangements are approved.

Draft of 29 No&bor 1994 .
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EXPLANATORY BACKGROUND NOTE
(based on ICAO State Letter EC2/73, Att. A)

THE. WARSAW SYSTEM

The Convention for the Unification of Certain Rules Relating to International Carriage by
Air, signed at Warsaw in 1929 (the Warsaw Convention), unifies the documents of carriage, the
regime of liability and the jurisdiction of courts: it also limits the liability of a carrier to a maximum
of 125 000 French gold francs (about U.S. $10 000) per passenger, 260 French gold francs
(about U.S. $20) per kilogramme of luggage and of goods and 5 000 French gold francs (about
U.S. $400) for objects of whiti the passenger takes charge himself. In case of ‘wilful
misconduti of the carrier these limits of liability do not apply. The Convention entered into force
in 1933 and has been widely accepted (126 parties). In 1955, The Hague Protocol to amend this
Convention was adopted and it currently has 172 parties. It simplifies the provisions on the
documents of carnage, clarified the concept of ‘wilful misconduct’ and doubled the limits of liability
‘fn the canfage  of passengers to 250 000 French gold francs. The Guadalajara Convention
(1961), in force since 1964, extends the application of the provisions of the ‘Warsaw Convention’
(or that Convention as amended) also to the ‘actual caniefl’,

The Guatemala Cii Protocol (1971) to amend the Warsaw Convention as amended by
The Hague Protocol increased the limit in respect of passengers to 1500 000 French gold francs,
or about U.S. $100 000. Thii limit is unbreakable. The Protocol simplifies the documents of
carrfage and permits the substitution of documents by electronic data recording; the regime of
liability is ‘striti (not dependent on fault); and contains a provision permitting a ‘domestic
supplemenr to cater to the interests of States with a high cost of living. The Protocol also
provides a mechanism to increase the limits of liability by no more than 187 500 French gold
francs (about U.S. $12 500) in the fifth and tenth year after its date of entry into force. The
Guatemala Cii Protocol has bean ratified by 11 States only, and it is unlikely that it will enter into
force in view of the conditions imposed by Article XX of that Protocol which contains a qualifier
with the practical impact that the Protocol will not enter into force without ratification by the
United States of America.

The ‘Warsaw System’ has been modernized by Additional Montreal Protocols Nos. 1,2
and 3 and Montreal Protocol No. 4 of 1975. The sole purpose of Additional Protocols Nos. 1 and
2 is to replace the limits of liiilii expressed in the original Warsaw Convention, and the Warsaw
Convention as amended by Fe Hague Protocol of 1955, by the Special Drawing Rights (SDR) of
the International Monetary Fund, without changing the actual limits. Additional Protocol No. 3
concerns passengers and baggage and its sole purpose is to replace the ‘gold clause” in the
Warsaw Convention as amended by The Hague (1955) and the Guatemala City (1971) Protocols
by the SDR; Montreal Protocol No. 4 amending the 1929 Convention as amended in 1955
simplifies the documentation in the carriage of cargo, and establishes a strict liability regime
(independent of fault) for any damage sustained in the event of destruction or loss of, or damage,
to cargo. The limits of iiilii in respect thereof have not changed, but are expressed in SDR. In
accordance with Article V of Additional Protocol No. 3, the Warsaw Convention as amended at

wawnote  - 31Jnn95
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The Hague (1955) and at Guatemala Cii (1971) and the Additional Protocol No. 3 are to be read
and interpreted together as one single instrument; consequently, the entry into force of this
Protocol would also bring into force the provisions of the Guatemala City Protocol.

The Warsaw Convention of 1929 has served the international community well. However,
with the passage of time and in view of the evolution of technological and socio-economic
elements of international carnage by air the Convention required subsequent updating and
adjustment. The successive amendments of the ‘Warsaw System’ adopted under the auspices
of ICAO over the’ years were intended to be responsive to the economic, social and legal

; problems faced as a result of developments in the field of international transport by air. Yet, five
out of the eight components of the ‘Warsaw System’ have not so far entered into force some
nineteen to twenty-four years since their adoption. These instruments all require 30 ratifications
before entering into force; the Guatemala Cii Protocol requires additional conditions.

0

niE MONTREAL  LGREEMEM  0F 1966

Separately  from the Warsaw System’ stands the so-called ‘Montreal Agreement of 1966
adopted by the Civil Aeronautics Board of the United States of America on 13 May 1966. This
document is not an international agreement but only an arrangement among the carriers
operating passenger transport to, from, or with an agreed stopping place in the United States of
America. By this arrangement, theparties thereto have de facto amended the application of the
Warsaw Convention as amended at The Hague (1955) by agreeing to include in their tariffs,
effective 16 May 1966, a special wntract  (permitted under.  Article 22(l) of the Convention)
providing for a limit of liabilii (breakable) for each passenger in case of death or bodily injury of
U.S. $75 009 indusive of legal fees and costs and U.S. $58 Ooo exdusive of legal fees and costs.
The ‘Montreal Agreement of lw is not an international agreement or a formal revision of the

‘Warsaw System’ but it governs a significant segment of international carriage of passengers by
air in one of the regions with heaviest traffic.

THE PRESENT SITUATION

Since 1965 ICAO has been actively involved in the process of modernization and updating
of the ‘Warsaw System’. Unification of law relating to the international carriage by air, in
particular unification of law relating to iiiilii, is of vital importance for the harmonious
management of international air transport Wiiut such unification of law complex conflicts of 8

laws would arise and the settlement of daims would be unpredictable, costly, time consuming and
possibly uninsurable. Furthermore, conflicts .of jurisdiction would arise which would further
aggravate the settlement of liiilii daims.

The Montreal Protocols await their required number of ratifications (39) for entry into force.
A substantial number of States still attach great signficance to the ratffication by the

United States of the Montreal Protccols  Nos. 3 and 4 and seem to be awaiting any developments
in that context before undertaking similar steps. Jt is not dear at thii moment whether a
ratification by the U.S. is forthcoming, although several initiatives have been undertaken by the
U.S. Administration. The most recent propowls indude the ratification of the Montreal Protocols
3 and 4, updating the liability limit contained in the Montreal Agreement of 1966, and a
supplementary compensation plan available under an insurance scheme, separate and distinct ’
from the liability of the air carrier (contemplated under Artide 35A of the Guatemala Cii Protocol).

wawnote - 31JMe5
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Unilateral actions have been taken by a number of States to seek national or regional
solutions in order to remedy the current problems of the ‘Warsaw System”. Some States have
taken national legislative steps in order to bridge the gap between the liability limits provided for in
the Warsaw/Hague Convention and the need for adequate limits of compensation for the
travelling public, while others are presently contemplating such action. A number of airlines in,
among other countries, Western Europe, have unilaterally increased their limits of liability to the
equivalent of 100 000 SDR.

Italy introduced legislation in July 1988 imposing a limit of not less than 100 000 SDR for
death of, or injury to, a passenger. This limit applies for Italian air carriers anywhere in the world
and for foreign carriers if their point of departure, destination or a stopover is situated in Italy.

-

8

8

As of December 1992, all Japanese international carriers have waived, insofar as
passenger injury or death is concerned, for claims up to 100 000 SDR, their right under the
Convention to plead limitation of liability, whereas for claims in 8xc8ss of 109 090 SDR this
defenw will be retained in respect of the portion of th8 claim in excess of that amount. In other
words, for daims up to 109 Ooo SDR there is absolute liability and for claims above that sum the
carrier may prove freedom from negligence in order to invoke limited liability.

in June 1994 the European Ciil Aviation Conference (ECAC) adopted Recommendation
16-l which urges its Member States to update certain elements of the int8matiOnal  air carrier
liability system by encouraging its air carrfers  and those from third States operating to, from or via
the terrftory  of ECAC Member States, to participate in a European inter-canier  agreement along
the fines of the 1999 Montreal Agreement. The Recommendation advises the air carriers that the
Agreement should wntain fiabilii  limits of at least 250 909 SDR and a number of provisions that
relate to a speedy settlement of claims, up-front payments to victims and their next of kin and to
m8ChaniSmS  that would safeguard limits against inflationary 8rOSiOn.

The aforementioned ad hoc solutions do not necessarily contribute to the improvement of
th8 ‘Warsaw System’. The provision of higher limits in those cas8s  do not seek to change the
other provisions in the old 1929 and 1955 instruments; they should be seen as temporary
measures  to remedy the perceived limitations of the Warsaw/Hague instruments and the
conditions that exist as a result of the lack of support by ICAO contracting States regarding the
ratification of the Montreal Protowls. While these initiatives are understandable in the light of the
slow and unsatisfactory attempts at wor&wid8 reform, they do not present a realistic alternative
and could lead to a proliferation of individually tailored solutions which would add to confusion and
defeat hopes of maintaining a global uniform system. The necessity to retain a high degree of
global uniformity therefore remains a primary objective.
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LAW !?O. 274 OF 7TH JULY 1988

LIMIT OF LIABILITY
IN INTERNATIONAL AIR CARRIAGE OF PERSONS

ARTICLE 1

For the purpose of this Law:

a) "Convention" means the "Convention for the Unification of
Certain Rules Relating to International Carriage by Air signed
at Warsaw, on 12 October 1929", enacted in Italy by Law
no. 841 of May 19, 1932;

b) "Protocol" means the "Protocol to amend the Warsaw Convention
of 12 October 1929 for the Unification of Certain Rules
Relating to International Carriage by Air signed at The Hague
on 28 September 1955", enacted in Italy by Law no. 1832 of
December 3, 1962;

cl "International Carriage by Air" has the meaning defined by
Article 1 of the Convention as amended by Article 1 of the
Protocol.

ARTICLE 2

1. In the case of international air carriage of persons
performed by either Italian or foreign carriers, and also in
the case where the contract envisages only a stopover in
Italian territory, the carrier may avail itself of the limit
of liability provided in the Convention, as amended by the
Protocol, on condition that:

/. . . . . .
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a) pursuant to Article 22, paragraph 1 of the
Convention, the carrier has established in its General
Conditions of Carriage 01, in case of non-scheduled
services in the relevant operating authorizations or
licenses, whichever the case may be, a limit of
compensation for each passenger for death or personal
injury of not less than one hundred thousand
Special Drawing Rights as defined by the International
Monetary Fund, to be ccnverted  into the national currency
in accordance with the method of valuation applied by the
International Flonetary Fund;

b) the carrier has insured its liability for damage in case 0
of death or personal injury of passengers in accordance
with Article : below.

2. The provisions of this .;rt:cL‘e 2 shall also apply to Italian
carriers performing transportation  which does not inlcude a
place of departure, a place of destination or an agreed
stopover within Italian territory.

3. The provision set forth in letter a) of paragraph 1 is
enforceable until the Additional Protocol no. 3 adopted in
Montreal on September 25, 1975 and ratified by Law no. 43 of
February 6, 1981 comes into effect.

ARTICLE 3

1. For international air carriage of persons, as stated in
Article 2, the carrier sksll have in effect a passenger
liability insurance, provided by a qualified insurer, for
damage in case of death or personal injury of a passenger
for an amount not less than one hundred thousand
Special Drawing Rights as C-,&I'a=ined in the preceeding Article 2.
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2. The insurer shall be considered as qualified if its solvency
is certified by a public authority of the state of registry of
the aircraft or of the state where the insurer has its
principal place of business; for the Italian insurers the
certification is granted by ISVAP (Istituto per la Vigilanza
sulle Assicurazioni Private e di Interesse Collettivo). In the
absence of such certification of solvency, the insurer is
considered as qualified if the same is re-insured for the
risks and limit indicated in paragraph 1. '

3. No aircraft can fly without the insurance coverage referred
to in paragraphs 1 and 2 or if such coverage is inadequate.

4. The >Iinistr;l  of Transport may at any moment request the air
carrier to produce evidence of the insurance covering its
liability for damage sustained  by passengers in accordance
with the above provisions. In case of non-compliance with the
above provisions, the Ministry of Transport shall take the
measures provided in Law no. 862 of December 11, 1980 and the
related Ministerial Decrees for the enforcement of said Law,
for non-performance of obligations imposed upon Italian or
foreign carriers operating scheduled or non-scheduled air
services.

ARTICLE 4

The carrier shall comply with all the requirements set forth in
the preceeding Articles within 120 days of the date of entry into
force of the present law.
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1992 No. 2992

CIVIL AVIATION

The Licensing of Air Carriers Regulations 1992

Q

Made - - - - 1st December 1992

Laid  before Parliament 4th December 1992

Coming ittto,forcc 1st January-  1993

The Secretary of State for Transport. being a Minister designated(a) for the purposes of
section 2(2)  of the European Communities Act 1972(b) in relation to measures relating to
the licensing of air carriers established in the Community in exercise of the powers
conferred by that section. hereby makes the following Regulations:-

1. These Regulations may be cited as the Licensing of Air Carriers Regulations 1992
and shall come into force on 1st January 1993.

2.-(l)  In these Regulations-

” air transport licensing functions ” has the same meaning as in section 68(5)  of the
Civil Aviation Act 1982(c);
*’ the CAA ” means the Civil Aviation Authority; and

“ the Council Regulation ” means Council Regulation 2407/92  on licensing of air
carriers(d).

(2) Other expressions used in these Regulations have. in so far as the context admits. the
same meanings as in the Council Regulation.

Operating licences

e

3.-( 1) Subject to the provisions of regulations 4 and 16 to 19 below the CAA shall
perform the functions relating to the grant and maintenance of operating licences that are
required to be performed by the United Kingdom or by the competent authorities or
licensing authorities of the United Kingdom by the Council Regulation save for those
functions for which the Secretary of State is the competent authority.

(2) The Secretary of State shall be the competent authority for the purposes of the
second sentence of paragraph 5 of article 4, paragraph 7(b) and (c) of article 5.
paragraphs 2 and 3 of article 8 and articles 14. 17 and 18 of the Council Regulation.

4. In any case where the CAA has reason to believe that-

(a) an applicant for, or the holder of. a licence  granted in accordance with the Council
Regulation. or

(b) a carrier to whom article 16 of the Council Regulation for the time being applies,

does not meet the requirements of paragraphs 2 to 4 of article 4 of the Council Regulation
it shall be the duty of the CAA to inform the Secretary of State accordingly. In any such
case the CAA shall make no determination as to whether the said requirements are met but

(a) S.I. 19920711. (b) 1972 c.68. (c) 1982 c.16. (d) 0.1. No. L24ll of 24 August 1992. page 1.
[DET 44391



shall await the determination of the Secretary of State. The Secretary of State’s
determination shall be binding on the CAA and. in particular. in a case where the Secretary
of State determines that paragraphs 2 to 4 of article 4 of the Council Regulation are not
met. the CAA shall forthwith either refuse to grant or revoke the relevant operating licence
(as the case may be) or. in a case where the undertaking operates by virtue of an exemption,
shall forthwith except that undertaking from that exemption.

5. Where the CAA has reason to believe that an aircraft is intended to be used by an
undertaking without an operating licence that is required by and granted in accordance
with the Council Regulation, the CAA may-

(a) give to the person appearing to it to be in command of the aircraft a direction that
he shall not permit the aircraft to take off until it has informed him that the
direction is cancelled,

(b) whether or not it has given such a direction. detain the aircraft until it is satisfied
that the aircraft will not be so used,

and a person who. without reasonable excuse. fails to comply with a direction given to him
in pursuance of this regulation shall be guilty of an offence.

6.-( 1) An undertaking which knowingly or recklessly undertakes the carriage by air of
passengers. mail or cargo for remuneration or hire without an appropriate operating
licence required by and granted in accordance with the Council Regulation shall be guilty
of an offence.

(2) Nothing in paragraph (1) above shall apply to an undertaking which holds. or which
is deemed to hold, an operating licence which remains valid by virtue of article 16 of the _
Council Regulation.

7. For the purposes of determining in pursuance of regulation 6 above whether an
offence  relating to carriage has been committed by an undertaking it is immaterial that the
contravention mentioned in that regulation occurred outside the United Kingdom if when
it occurred the undertaking-

(a) was a United Kingdom national,

(b) was a body incorporated under the law of any part of the United Kingdom, or

(c) was a person (other than a United Kingdom national or such a body) maintaining
a place of business in the United Kingdom.

8. An undertaking which. for the purpose of-

(a) obtaining for itself or another undertaking an operating licence under the Council
Regulation or

(b) seeking to demonstrate that the requirements of paragraphs 2 to 4 of article 4 of
the Council Regulation are met in connection with securing the continuation of a
right to operate under article 16 of that Regulation,

knowingly or recklessly furnishes the CAA or the Secretary of State with any information
which is false in a material particular shall be guilty of an offence.

9.-(l)  An air carrier which fails without reasonable excuse to obtain approval for the
use or provision of an aircraft from or to an undertaking as required by paragraph 1 of
article 10 of the Council Regulation or fails without reasonable excuse to comply with the
conditions of any such approval shall be guilty of an offence.

(2) Regulation 5 above shall apply in a case where the CAA has reason to believe that
an aircraft is intended to be used by an air carrier in breach of the requirement for prior
approval required by paragraph 1 of article 10 of the Council Regulation or in breach of
any condition of any such approval as it applies in the case there provided for.

(3) Regulation 7 above shall apply for the purpose of determining in pursuance of
paragraph (1) above whether an offence relating to the use or provision of an aircraft has
been committed as it applies in the case there provided for.

2
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lo.-( 1) The Secretary of State may. by notice in writing served in a manner set out in
regulation 4 of the Civil Aviation Authority Regulations 1991(a)  on a Community air
carrier with a valid operating licence granted by the CAA require that carrier to furnish to
him. in such form and at such times as may be specified in the notice. information of such
descriptions as may be so specified. being descriptions of information required by the
Commission for it to carry out its duties under article 4 of the Council Regulation.

(2) An air carrier which fails without reasonable excuse to comply with the requirements
of a notice served on it under paragraph (1) above shall be guilty of an offence.

(3) An air carrier which. in purported compliance with the requirements of any such
notice. knowingly or recklessly furnishes information which is false in a material particular
shall be guilty of an offence.

ll.-( 1) An air carrier with a valid operating licence granted by the CAA in accordance
with the Council Regulation-

(a) shall not carry by air any passenger for remuneration or hire to whom
accommodation for carriage on the flight has been made available by any person
required by regulations made under section 71 of the Civil Aviation Act 1982 to
hold a licence issued in pursuance of those regulations unless that person does
hold such a licence;

(b) shall enter into a special contract with every passenger to be carried for
remuneration or hire. or with a person acting on behalf of such a passenger, for
the increase to not less than the Sterling equivalent of 100.000 Special Drawing
Rights, exclusive of costs. of the limit of the carrier’s liability under article 17 of
the Warsaw Convention 1929 and under article 17 of that Convention as amended
at The Hague in 1955(b); and

(c) when undertaking the carriage of passengers having the common purpose of
attending an association football match shall not cause or permit a passenger to
go or be taken on board the aircraft unless that passenger is in possession of a valid
ticket of admission to the match. For the purpose of this sub-paragraph a person
shall be deemed to be in possession of a valid ticket of admission to the match
where such a ticket is held on his behalf by another passenger.

(2) Regulation 5 above shall apply in a case where the CAA has reason to believe that
an aircraft is intended to be used by an air carrier in breach of any of the requirements set
out in paragraph (1) above as it applies in the case there provided for.

(3) Regulation 6 above shall apply in a case where an air carrier knowingly or recklessly
undertakes the carriage by air of passengers for remuneration or hire in breach of any of
the requirements set out in paragraph (I) above as it applies in the case there provided for.

(4) Regulation 7 above shall apply for the purpose of determining in pursuance of
paragraph (3) above whether an offence  relating to carriage has been committed as it
applies in the case there provided for.

12. A person guilty of an offence  under these Regulations shall be iiable-

(a) on summary conviction, to a fine not exceeding the statutory maximum, and

(b) on conviction on indictment. to a fine or to imprisonment for a term not exceeding
two years or to both.

13.-(I)  Where an offence under these Regulations has been committed by a body
corporate and is proved to have been committed with the consent or connivance of or to
be attributable to any neglect on the part of any director, manager, secretary or other
similar officer of the body corporate or any person who was purporting to act in any such
capacity, he as well as the body corporate shall be guilty of that offence  and be liable to be
proceeded against and punished accordingly.
-~
(a) S.I. 1991/1672.

(b)  For The Warsaw Convention see Cmd. 4284 of 1933 and for The Hague Protocol see Cmnd. 3356 of 1967.
Tbc  Warsaw Convention as amended at The Hague may also be seen  in Schedule I to the Carriage by Air Act 1961
(1961  c.27.).
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(2) Where the affairs of a body corporate arc managed by its members. paragraph (1)
above shall apply in relation to the acts  and defaults of a member in connection with his
functions of management as if he were a director of the body corporate.

(3) Where a Scottish partnership is guilty of an offence  under these Regulations and that
offence  is proved to have been committed with the consent or connivance of. or to be
attributable to any neglect on the part of, a partner. he as well as the partnership shall bc
guilty of that offence  and shall be liable to be proceeded against and punished accordingly.

14.-(l)  Subject to paragraph (2) below. summary proceedings for an offence  under
these Regulations may be commenced in Scotland within a period of 6 months from the
date on which evidence sufficient in the opinion of the procurator fiscal to warrant
proceedings came to his knowledge.

(2) No such proceedings shall be commenced by virtue of this regulation more than
3 years after the commission of the offence.

(3) For the purposes of this regulation, a certificate signed by or on behalf of the
procurator fiscal and staring the date on which evidence sufficient in his opinion to warrant
the proceedings came to his knowledge shall be conclusive evidence of that fact.

(4) A certificate stating that matter and purporting to be so signed shall be deemed to be
so signed unless the contrary is proved.

(5) Subsection (3) of section 331 of the Criminal Procedure (Scotland) Act 1975 (date of
commencement of proceedings)(a) shall apply for the purposes of this regulation as it
applies for the purposes of that section.

15.-(l)  The CAA may require, for the purpose of granting an operating licence in
accordance with the Council Regulation. proof that the persons who will continuously and
effectively manage the operation of the undertaking are of good repute and that none of
them is an undischarged bankrupt.

(2) The CAA may suspend or revoke an operating licence in the event it is satisfied the
holder is not a fit person to operate aircraft under the authority of that licence by reason of
serious professional misconduct or a criininal offence.

16. The CAA shall, for the purposes of paragraph 7(a) of article 5 of the Council
Regulation, always afford air carriers exclusively engaged in operations with aircraft of less
than 10 tonnes maximum take off weight or less than 20 seats the option of providing the
information relevant for the purposes of paragraph 5 of that article instead of being
required to demonstrate that their net capital worth is at least 80.000 ECUs or such other
sum as may be published pursuant to paragraph 7(b) of that article.

17. Paragraphs 1.2,3,4 and 6 of article 5 of the Council Regulation shall not apply to
any air carrier described in regulation 16 above and to which the CAA grants an operating
licence under the Council Regulation being a carrier that operates scheduled services or
whose turnover exceeds 3 million ECUs per annum.

18.~( 1) Save for waivers granted by the Secretary of State by virtue of paragraph 3 of
article 8 of the Council Regulation an operating licence granted to an air carrier by the
CAA in accordance with the Council Regulation shall not be valid for the purpose of
enabling an air carrier to use an aircraft for the carriage by air of passengers. mail or cargo
for remuneration or hire in so far as that carriage is performed by an aircraft which is not
registered according to the option selected by the Secretary of State by virtue of paragraph
2(a) of article 8 of the Council Regulation and published as described in paragraph (2)
below.

(2) The CAA shall. on request made by the Secretary of State. publish in its Official
Record the option selected by the Secretary of State referred to in paragraph (1) above.

,

a

0

(a) 1975  c.21.
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19.-(I) Where the CAA takes a decision to refuse an application for an operating
licence. or to revoke or suspend an operating licence granted under the Council
Regulation. the applicant for. or the holder of. the licencc. as the case may be. shall have a
right of appeal to the Secretary, of State.

(2) The provisions of Schedule I to these Regulations shall apply.

(3) Pararraph (1) above shall not apply to the extent that the reason for the CAA’s
decision reces upon a determination of the Secretary of State made under regulation 1
above.

(4) If an operating licence is revoked or suspended by the CAA otherwise than on the
application of the holder of the licence and otherwise than in consequence of a
determination made in pursuance of regulation 4 above the revocation or suspension shall
not take effect before the expiration of the period within which an appeal may be made
against that decision (which period is described in Schedule I to these Regulations) nor. if
such an appeal is brought within that period. before the determination or abandonment of
the appeal.

0

Restriction of air transport licensing functions of the CAA

20. Section 64 of the Civil Aviation Act 1982 (regulation of carriage by air by air
transport licences) shall be amended by the insertion in subsection (2) (flights for which
such licences are required). by way of a further exception. of the following-

” (d) a flight for the undertaking of carriage by air for which a valid operating licence
issued in accordance with Council Regulation 2407’92 on licensing of air carriers
is required.“.

Regulation of carriage by air by route licences

21. After section 69 of the Civil Aviation Act I982 there shall be inserted the following
section-
‘. Regulation

of carriage
69A.-(I)  No aircraft shall be used for the carriage for reward of

by air by passengers or cargo on a flight to which this subsection applies unless-
route
licences. (a) the operator of the aircraft.holds a licence granted to him by the

CAA in pursuance of section 65 as applied by subsection (6) below
(in this Act referred to as a ” route licence “) authorising him to
operate aircraft on such flights as the flight in question: and

(b) the terms of the licence are complied with so far as they relate to that
flight and fall to be complied with before or during the flight.

(2) Subsection (I ) above applies to any flights to which section 64(  1) above
applies (apart from the exceptions) where the aircraft is used by a
Community air carrier. except that it does not apply to-

(a) a flight of a description specified for the purposes of paragraph (a) of
section 64( 2) as applied by subsection (6) below:

(b) a particular flight or series of flights specified for the purposes of
paragraph (b) of section 64(2)  as so applied;

(c) a flight by an aircraft of which the CAA is the operator: and

(d) flights by aircraft in exercise of traffic rights permitted by virtue of
the Community access Regulation.

(3) No route licence shall be granted by the CAA so as to permit the
exercise of those traffic rights access to which is denied to the aircraft
operator concerned by virtue of exceptions contained in articles 3 to 6 of the
Community access Regulation.

(4) The CAA shall refuse to grant a route licence in pursuance of an
application under section 65 as applied by subsection (6) below if it is not
satisfied that the applicant possesses a valid operating licence.

5



(5) Where a person hoids-

(a) an operating licence granted by an authority in any member State.
and

(b) a route licence.
and his operating licence is revoked or suspended by that authority (and that
revocation or suspension takes effect). the route licence shall. as from the date
when the revocation or suspension takes effect. cease to be in force or. in the
case of suspension. not be effective during the period of suspension of the
operating licence.

(6) Subject to subsections (3) to (5) above. sections 64(2)(a). (b) and (CL

(3) to (8) and 65 to 69 above shall apply in relation to route licences (and route
licensing functions) as they apply in relation to air transport licences (and air
transport licensing functtons)  subject to the modifications specified in
subsection (7) below.

(7) Those modifications are-

(a) the omission of section 65(Z) and the substitution. for the reference
to that subsection in subsection (4). of a reference to subsection (4)
above:

(b) the omission of section 66(3)  to the end of paragraph (b);
(c) the omission in sections 64(6)  and 65(3)  of the references to the law

of a relevant overseas territory or of an associated state;

(d) the substitution. in section 68(5).  for the reference to sections 64 to
67. of a reference to this section and those sections as applied by
subsection (6) above: and

(e) the substitution. in section 69(l). for the reference to sections 64 to
68. of a reference to this section and those sections as so applied.

(8) In this section-

” the Community access Regulation ‘* means Council Regulation
2408/92 on access for Community air carriers to intra-Community air
routes:
“Community air carrier ” has the same meaning as in the Community
access Regulation;

” operating licence ‘* means an operating licence granted in any member
State in accordance with Council Regulation 2407/92  on licensing of air
carriers.“.

22. An air transport licence which remains valid by virtue of article I6 of the Council
Regulation shall take effect on the day the holder thereof is granted an operating licence by
the CAA as a route licence granted under section 65 of the Civil Aviation Act 1982 as
applied by section 69A in relation to those flights which were authorised by that air
transport licence and for which a route licence is required under section 69A of that Act
and subject to the same terms as that air transport licence in so far as those terms are
compatible with Community law.

Consequential amendments

23. The provisions specified in Schedule 2 to these Regulations shall have effect subject
to the amendments there specified.

0

a

Signed by authority of the
Secretary of State for Transport

1st  December 1992

Cuititt2c.w
Minister of State.

Department of Transport



SCHEDULE 1 Repulatlon 19

0

APPEALS TO THE SECRETAR’I’  OF STATE
1. When the CAA provides to a person havinr a right of appeal notificarton tn writing of its

decision to refuse. revoke or suspend an operating hcence.  the notification shall specify a date. being
not less than 3 working days after the date on whtch  a copy of the notificatron was available for
collection by or despatch to that person (which date is hereinafter referred to as *’ the decision date “).

2. An appeal to the Secretary of State shall be made by a notice signed by or on behalf of the
appellant and clearly identifying the case to which I[ relates and stating the grounds on which the
appeal is based and the arguments on which the appellant relies.

3. The appellant shall serve the notice of appeal on:

(a) the Secretary of State: and

(b) the CAA.

4. The notice of appeal shall be served within 14 days after the decision date.

5. Within 14 days after receiving notice of an appeal. the CAA shall serve on the Secretary of
State any submission it may wish IO make in connection with the appeal including. if it thinks fit, an
amplification and explanatton  of the reasons for its decision. and shall, within such period, serve a
copy of any such submission on the appellant.

0

0

6. Within 14 days after the expiry of the period of 14 days referred to in the preceding paragraph
the appellant may serve on the Secretary of State a reply to any submission made pursuant to the
preceding paragraph and shall within such period serve a copy of any such reply on the CAA.

7. Before deciding an appeal the Secretary of State may ask the appellant or the CAA to amplify
or explain any point made by them or to answer any other question. the answer to which appears to
the Secretary of State necessary to enable him to determine the appeal. and the Secretary of State
shall as the case may be give the appellant and the CAA an opportunity of replying to such
amplification. explanation or answer.

8. In the appeal proceedings no person may submit to the Secretary of State evidence which was
not before the CAA when it decided the case.

9. The Secretary of State may. if he thinks fit, uphold the decision of the CAA or direct it to
reverse or vary its decision.

10. The Secretary of State shall notify the CAA and the appellant of his decision and of the
reasons for it. Where the decision is to grant or revoke an operating licence  the CAA shall take the
steps necessary to cause the Secretary of State’s decision to be published in the Official Journal of
the European Communities.

11. An appeal to the Secretary of State shall not preclude him from consulting the competent
authorities of any country or territory outside the United Kingdom for the purposes of section
6(2)(a) to (d) of the Civil Aviation Act 1982 (which relates to national security. relations with other
countries and territories and similar matters) notwithstanding that the consultation may relate to
matters affecting the appeal.

12. The failure of any person (other than the appellant in serving notice of appeal on the
Secretary of State within the time prescribed in paragraph 4 above) to serve any notice, submission
or reply, or copies thereof or to furnish any particulars in the time provided for in this Schedule or
any other procedural irregularitv  shall not invalidate the decision of the Secretary of State; and the
Secretary of State may, and shaliif he considers that any person may have been prejudiced, take such
steps as he thinks fit before deciding the appeal to cure the irregularity.

7



SCHEDULE 2 Regulation 23

The Airports Act 1986(a)
1. In section 29(l) after the definition of the expession ” movement ” there shall be added the

following definition-

” *’ route licensing functions ” means the functions conferred on the CAA in relation to the
grant of such licences as are referred to in section 69A(l)(s)  of the 1982  Act and in relation to
the revocation. suspension or variation of such licences (whether on the application of any
person or otherwise).“.

2. In section 31(2)  after the word ” functions ” there shall be inserted the words ‘* and its route
licensing functions *‘.

3. In section 32(3)  after the word ” functions ” there shall be inserted the words “and its route
licensing functions “.

The Civil Aviation Act 1982
4. In section I7( l)(c) after the words ” air transport licence ” there shall be inserted the words

” or operating licence granted in accordance with Council Regulation 2407/92 on licensing of air
carriers “.

5. In section 70 after the words “sections 64 to 68 ” there shall be inserted the words “(but not
as applied by section 69A(6))  “.

6. In section 84(l)(a) after the word “ Order ” there shall be inserted the words “ or an operating
licence granted by the CAA in accordance with Council Regulation 2407/92  on licensing of air
carriers “.

7. In section 84(2)  after the words “air transport licence ” there shall be inserted the words ” or
operating licence “.

The Air Navigation Order 1989(h)

8. For paragraph (3) of article 4 there shall be substituted the following paragraph:

‘* (3) The following persons and no others shall be qualified to hold a legal or beneficial
interest by way of ownership in an aircraft registered in the United Kingdom or a share therein:

(a) The Crown in right of Her Majesty,‘s  Government in the United Kingdom;
(b) Commonwealth citizens;
(c) nationals of any member State;
(d) British protected persons;
(e) bodies incorporated in some part of the Commonwealth and having their principal place

of business in any part of the Commonwealth;
(f) undertakings formed in accordance with the law of a member State and having their

registered office, central administration or principal place of business within the
European Economic Community; or

(g) firms carrying on business in Scotland.

In this sub-paragraph ” firm ” has the same meaning as in the Partnership Act 1890(c).“.

The Civil Aviation Authority Regulations 1991

9. In regulation 3( 1) after the definition of the expression ” hearing ” there shall be added the
following definition-

” ” operating licence ” means an operating licence granted by the CAA in accordance with
Council Regulation 2407/92  on licensing of air carriers;“.

10. In regulation 3(5)  after the words “air transport licences ” there shall be inserted the words
” or route licences “.

11. In regulation 10(2)(a)(iv)  after the words ” under the Act ” there shall be inserted the words
” or of any operating licence “.

(8) 1986c.31.
(a)  S.1. 1989/2004  amended by S.I. 1990/2154  and S.I. 1991/1726.

(c) 1890  c.39.
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12. In regulation 13(I)(b) after the words “air transport licence” there shall be inserted the
words ” or operatmg  licence “.

13. In regulation 1% I)(a) after the word ” licence ” there shall be inserted the words ” or a route
licence *‘.

14. In regulation 15(I)(d)  the word “or ” where it last appears shall be omitted.

15. After regulation l5( l)(e) there shall be added the following sub-paragraphs-

‘I(f) revoke or suspend an operating licence otherwise than at the request of the holder: or
(g) refuse to grant an operating licence.“.

16. In regulation l5(2)  after the words ** paragraph ( I)(a)  to(c) ‘. there shall be inserted the words
” (l) and (g) “.

17. In regulation 15(4) after the word ” licence ” there shall be inserted the words ” or a route
licence and any other decision to grant. revoke or suspend an operating licence”.

18. In regulations 16. 17(4), 18. 20, 21, 24. 25. 27. 30(I) and 31 after the words “air transport
licence ” there shall be inserted the words ” or a route licence “.

19. In regulation 17(2) after the words ” in that regard ” there shall be inserted the words “or
proposes to revoke. suspend or vary a route licence otherwise than in pursuance of an application
made to it in that regard,“.

20. In regulation l7(3)  for the words ‘* suspend a ” there shall be substituted the words ** suspend
an air transport ‘*.

21. In regulation 2l(ii) the word “or” where it last appears shall be omitted.

22. In regulation 2l(iii) after the word ” licence ‘* there shall be inserted the word ” or”

23. After regulation 2l(iii) there shall be added the following parapraph-

*’ (iv) the Authority is acting in pursuance of its duty under section 69A(4)  of the Act.“.

24. In regulation 25(l)(b) after the words ” the holder of” there shall be inserted the words “an
operating Iicence,“.

25. In regulation 25( I)(ii)  after the words ” Airports Act 1986 ” there shall be inserted the words
” or under section 69A(4)  of the Act “.

26. In paragraph (5) of regulation 30 for the words after ” if” where it first appears there shall
be substituted the words-

“(a) in the case of an air transport licence it would be bound under section 65(2)  of the Act.
and

(b) in the case of an air transport licence or a route licence it would be bound under section
65(3)  or 69A(4)  of the Act,

to refuse that application if it were an application for the grant of a licence to that person.“.

27. ” has taken effect ” there shall be inserted the words ” or ifIn regulation 3 1 after the words
a route licence ceases to be in force by virtue of section 69A(5)  of the Act ‘* and at the end there shall
be inserted the words ‘* Nothing in this regulation shall apply to a route licence which is rendered
ineffective during a period of suspension of an operating licence by virtue of section 69A(5)  of the
Act.“.

0-
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EXPLANATORY NOTE

(This note is not  pnrr qf rhe Rqulubonsl

These Regulations make provision for implementing the Community obligations of the
United Kingdom provided for in Council Regulation 2407192 on licensing of air carriers
and matters arising out of or related thereto.

Subject to the terms of these Regulations and save for those instances where the
Secretary of State is specified as the competent authority for the purposes of the Council
Regulation the Civil Aviation Authority (the CAA) is given the task of performing the
various functions relating to the grant and maintenance of air carrier operating licences
that are required to be performed by the Council Regulation (regulation 3). Those terms
require the CAA. in the case of small air carriers. to afford those carriers the option of
providing the financial information relevant to article 5.5 of the Council Regulation rather
than information as to net capital worth; disapply paragraphs 1 to 4 and 6 of article 5 of
the Council Regulation in the case of small air carriers and require UK licensed air carriers
to use aircraft registered according to an option determined by the Secretary of State save
for the exceptions provided for in the Council Regulation (regulations 16 to 18). Provision
is made for appeals to the Secretary of State consequent upon a refusal, suspension or
withdrawal of an operating licence (regulation 19 and Schedule 1).

The CA.4 is required to give the Secretary of State notice of cases where the CAA
believes an air carrier seeking or holding an operating licence is not majority owned or
effectively controlled by EC member States or their nationals and the CAA is obliged to
act according to the determination of the Secretary of State (regulation 4).

The CAA is empowered to prevent aircraft flying where it believes the operator does not
possess the necessary operating licence (regulation 5).

A number of offences  are created namely. failing to comply witl?a CAA direction not to
fly (regulation 5), operating without the required operating licence (regulation 6) failure to
obtain prior approval for making use of or providing aircraft to another undertaking or to
comply with the terms of any such approval (regulation 9) and failing to give. or giving
false. information (regulations 8 and 10).

Ca‘iriers holhing a valid operating lice&e from the CAA are required td ensure when
taking passengers who have arranged their travel through a person who is required to
possess an Air Travel Organiser’s Licence (ATOL) that such a licence is held, to extend
their potential liability under article 17 of the Warsaw Convention 1929 as amended at
The Hague in 1955 to 100,000 Special Drawing Rights and to ensure that passengers on
flights arranged for their attendance at association football matches all carry tickets for
the match. Failure to so ensure is created a criminal offence  (regulation 11).

The CAA is enabled to apply moral fitness criteria to the grant and maintenance of
operating licences.

Provision is made applying sections 64 to 69 of the Civil Aviation Act 1982 with
modifications so as to create. in place of the present air transport licence regime created for
flights by those sections, a new regime for route licences. An air carrier requiring an
operating licence under Council Regulation 2407/92  will require a route licence in order to
undertake carriage for reward on a route for which traffic rights are not available under
Council Regulation 2408/92 on access for Community air carriers to intra-Community air
routes (regulations 20 and 2 1).

Air transport licences which remain valid by virtue of article 16 of Council Regulation
2407/92 are converted. in relation to certain routes. into route licences for those routes on
the day the carrier concerned is granted its operating licence (regulation 22).

Finally a number of consequential amendments are made to the Airports Act 1986. the
Civil Aviation Act 1982. the Air Navigation Order 1989 and the Civil Aviation Authority
Regulations 1991 (regulation 23 and Schedule 2).



Thti Statutop  Instrument bar been made in consequence of a defect in S.I. 199X99,1  and is being issued

free of charge to all known recipients of that Statutory Instrument.

S T A T U T O R Y  I N S T R U M E N T S

1993 No. 101

CIVIL AVIATION

The Licensing of Air Carriers (Amendment) Regulations
1993

Made - - - - 20th January 1993

Laid before Parliament 28th January 1993

Coming into force 19th Februay  1993

The Secretary of State for Transport, being a Minister designated(a) for the purposes of
section 2(Z) of the European Communities Act 1972 (b) in relation to measures relating
to the licensing of air carriers established in the Community, in exercise of the powers
conferred by that section hereby makes the following Regulations:

1. These Regulations may be cited as the‘ Licensing of Air Carriers (Amendment)
Regulations 1993 and shall come into force on 19th February 1993.

2. In regulation 2(lpof the Licensing of Air Carriers Regulations 1992(c) for the
words from “and” to the end there shall be substituted the following-

“ “the Council Regulation” means Council Regulation (EEC) No 2407/92  on
licensing of air carriers(d) ; and

“United Kingdom national” has the same meaning as in section 105(l) of the Civil
Aviation Act 1982(e) .“.

Signed by authority of the
Secretary of State for Transport

20th January 1993

Caithness
Minister of State,

Department of Transport

(a) S.I.  199z1711.
(b) 1972  C.68.
(c) S.I.  1992m92.
(d) OJ No. L 240. 24.8.92. p.1.
@) 1962  c. 16.

[DET 45791
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EXPLANATORY NOTE
(This  note is not part of the Regulations)

These Regulations amend the Licensing of Air Carriers Regulations 1992 principally
by adding a definition for the expression “United Kingdom national”.
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PART 203-WAIVER  OF WARSAW CONVENTION LIABILITY

LIMITS AND DEFENSES
[ll10,~601

sec.

203.1 Scope.
203.2 Applicability.
203.3 Filing requirements for adherence to Montreal

Agreement.
203.4 Montreal Agreement as part of airline-

passenger contract and conditions of carriage.
203.5 Compliance as condition on operations in air

transporlation.
AUTHORITY: 49 U.S.C. 1301, 1324, 1371,

1372, 1373, 1374, 1377, 1378, 1381, 1386,
1387,1388,1389.

SOURCE: ER-1324, 48 FR 8044, Feb. 25,
1983, unless otherwise noted.

Ill lo,0611
0 203.1 Scope.

This part requires that certain U.S. and
foreign direct air carriers waive the passenger
liability limits and certain carrier defenses  in
the Warsaw Convention in accordance with
the provisions of Agreement 18900, dated May
13, 1966, and provides that acceptance of au-
thority for, or operations by the carrier in, air
transportation shall be considered to act as
such a waiver by that carrier.
[Docket No. 47939, 57 FR 40100, Sept. 2,
19921

[II 1WW
0 203.2 Applicability.

This part applies to all direct U.S. and for-
eign direct air carriers, except for air taxi
operators as defined  in Part 298 of this chap-
ter that (a) are not commuter air carriers, (b)
do not participate in interline agreements, and
(c) do not engage in foreign air transportation.

ill 10,0631

5 203.3 Filing requirements for adherence
to Montreal Agreement.
All direct U.S. and foreign air carriers shall

have and maintain in effect and on file in the
Department’s Documentary Services Division
(Docket 17325) on OST Form 4523 a signed
counterpart to Agreement 18900, an agree-
ment relating to liability limitations of the
Warsaw Convention and Hague Protocol ap-
proved by CAB Order E-23680, dated May 13,
1966 (the Montreal Agreement), and a signed
counterpart of any amendment or amend-
ments to such Agreement that may be ap-
proved by the  Department and to which the
air carrier or foreign air carrier becomes a

party. U.S. air taxi operators registering under
part 298 of this chapter and Canadian charter
air taxi operators registering under part 294 of
this chapter may comply with this require-
ment by filing completed OST Forms 4507 and
4523, rcspcctivcly, with the Dcpartmcnt’s  Of-
fice of Aviation Analysis. Copies of these forms
can be obtained  from the Office  of Aviation
Analysis, Regulatory Analysis Division.

[ER-1324, 48 FR 8@I4, Feb. 25, 1983, as
amended by ER-1338, 48 FR 31013, July 6,
1983; Docket No. 47939, 57 FR 40100, Sept. 2,
19921

Ill W-W

$203.4 Montreal Agreement as part of
airline-passenger contract and
conditions of carriage.
(a) As rcquircd  by the Muntrcal  Agreement,

carriers that are otherwise gcncrally rcyuired
to file tariffs shall file with the Department’s
Tariffs Division ;L tariff [hat inclutlcs  the pro-
visions of the counterpart  to Agreement
18900.

(b) As further rcquircd by that Agrcemcnt,
each participating carrier shall include the
Agreement’s terms as part of its conditions of
carriage. The participating carrier shall give
each of its passengers the notice required by
the Montreal Agreement as provided in
0 221.175 of this chapter.

(c) Participation in the Montreal Agrce-
ment,  whether by signing the Agreement, fil-
ing a signed counterpart to it under 6 203.3, or
by operation of law under 5 203.5, shall consti-
tulc a special agreement between  the carrier
and its passengers as a condition of carriage
that a liability limit of not less than $75,000
(U.S.) shall apply under Article 22(l) of the
Warsaw Convention for passenger injury and
death. Such participation also constitutes a
waiver of the defense under Article 20(l) of
the Convention that the carrier was not negli-
gent.

(The reporting provisions contained in para-
graph (a) were approved by the Office of Man-
agement and Budget under control number
3024-0064)

[ER-1324, 48 FR 8044, Feb. 25, 1983, as
amended by ER-1338, 48 FR 31013, July 6,
1983; Docket No. 47939, 57 FR 40100, Sept. 2,
19921
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[¶ 10,0~51
6 203.5 Compliance as condition on

operations in air transportation.
It shall be a condition on the authority of all

direct U.S. and foreign carriers to operate in
air transportation that they have and main-
tain in effect and on file with the Department
a signed counterpart of Agreement 18900, and
a tariff (for those carriers otherwise generally
required to file tariffs) that includes its provi-
sions, as required by this subpart. Notwith-

standing any failure to file that counterpart
and such tariff, any such air carrier or foreign
air carrier issued license authority (including
exemptions) by the Department or operating
in air transportation shall be deemed to have
agreed to the provisions of Agreement 18900
as fully as if that air carrier or foreign air
carrier had in fact filed a properly executed
counterpart to that Agreement and tariff.

\Do;fct No. 47939, 57 FR 40100, Sept. 2,

[The next page is 5121.1



TABLE OF LIABILITY LIMITS*

Presumed Fault (with defences available)

ALC- Item 7
WP9
page  1

Warsaw Convention (1929) 125 000 French gold francs
per passenger

about U.S. $12 500**

Hague Protocol (1955) 250 000 French gold francs
in force per passenger

about U.S. $25 000

Additional Montreal Protocol 1 Warsaw limits expressed in
(1975) Special Drawing Rights (SDRs)
not yet in force

Additional Montreal Protocol 2 Hague limits expressed in SDRs
(1975)
not yet in force

a

Italian Law No. 274 (1988) 100 000 SDRs per passenger about U.S. $153 000
in force

United Kingdom Civil Aviation
Authority

licensing requirement

100 000 SDRs (on UK
registered carriers)
per passenger

about U.S. $153 000

a Japanese Initiative (1992)
in force

Two tiered system.
Only the portion over
100 000 SDRs is subject to
presumed fault defences

over U.S. $153 000

ECAC (1994)
recommendation with
deadline of June 1995

250 000 SDRs per passenger about U.S. $383 000

Australia (1994)
draft legislation
mandatory insurance
limits

260 000 SDRs
per passenger

C:VIOME\WARSAW\PLENARYiTABLE.DOC  12Jun-95

about U.S. $398 000



Guatemala City Protocol (1971) 1 500 000 French gold francs up to U.S. $153 000
not yet in force per passenger

Strict Liabilitv

Montreal Agreement (1966) strict liability up to
in force $75 000 USD per passenger

up to U.S. $75 000

Additional Montreal Protocol 3 Guatemala City limits expressed in SDRs
(1975)
not yet in force

Japanese Initiative (1992)
in force

Two tiered system.
Only the portion below
100 000 SDRs is subject
to strict liability

up to U.S. $153 000

EU (1995)
draft legislation

strict liability (?) up to up to U.S. 786 000
600 000 ECUs per passenger

* This is not an exhaustive list.

** The exchange rates are from the Royal Bank of Canada, 25 May 1995.

C:WOMRWARSAW\PLENARYiTABLE.DOC  12-Jun-95



Included in the uniform rules are those that establish air carrier liability for death or
injury from an accident during carriage by air. Article 22 of the Convention limits the liability
of the air carrier for such accidents to about US $10,000, absent a finding of willful misconduct.
Article 20 allows carriers to avoid liability by showing that they took all necessary measures to
avoid damage or that it was impossible to take such measures (hereafter the “defense of non-
negligence”).

The Hague Protocol of 1955 doubled the Convention’s passenger liability limit, but the
United States never ratified this Protocol.

e

Indeed, the United States was so dissatisfied with the
modest increase in the limit contained in The Hague Protocol that it deposited a formal notice- of denunciation of the underlying Warsaw Convention. In 1966, in conjunction with the U.S.
Government’s withdrawal of its notice of denunciation, the carriers then serving the United
States agreed to adopt a special contract with their passengers, as authorized by Article 22 of
the Warsaw Convention, for transportation to, through, or from the United States. The
agreement, known as the Montreal inter-carrier agreement, increased the carriers’ liability limits
to US $75,000. Further, for claims within that limit, the carriers agreed that they would not

0
assert a defense of non-negligence under Article 20 of the Convention. This agreement was
originally intended as a temporary measure pending revisions to the Warsaw Convention, but
it remains in force today.-
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BACKGROUND AND OBJECTIVES OF THE AIRLINE
LIABILITY CONFERENCE

The Convention for the Unification of Certain Rules Relating to International
Transportation by Air (the Warsaw Convention or the Convention) was signed in 1929. The
United States became a party in 1934. Currently, about 130 countries are parties to the
Convention.

The Warsaw Convention sets uniform rules goveming the relationship between air
carriers and users (both passengers and shippers) of international air transportation, including
their respective rights and obligations. It makes transportation documents, such as passenger
tickets, baggage checks, and air waybills, unifotm.

The Guatemala City Protocol of 1971 proposed major changes to the Convention’s
passenger liability regime. These changes were then incorporated into Montreal Protocol No.
3 with a new limit of liability expressed ‘in Special Drawing Rights (SDR). The changes
eliminated the carrier’s defense of non-negligence under Article 20. In return, the Protocol
made the new liability limit of SDR 100,000 (about US $150,000) unbreakable. This new limit
could be increased periodically. Further, Article 22 of the Convention was amended by deleting
the sentence specifically authorizing a special contract with the passenger to establish a higher
limit. A new Article 35A was added to allow each party to the Convention to set up within its
territory a system to supplement the compensation payable to claimants. Among other changes,
the Protocol also amended the jurisdictional provisions of Article 28 to permit claimants to bring
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suit against a carrier in the country of the passenger’s domicile or permanent residence, provided
the carrier has “an establishment” there (such as a general sales agent).

The United States Government has tried to ratify Montreal Protocol Nos. 3 and 4 (NO.
4 establishes new cargo liability rules) and to set up a supplemental compensation system
consistent with Article 35A of the new Guatemala City/Montreal Protocol regime. However,
Montreal Protocol Nos. 3 and 4 have failed to get necessary approval by the United States
Senate. The delay in U.S. ratification and the entry into force of the Montreal Protocols has put
significant pressure upon the Warsaw system itself. Many countries today consider the current
liability limits, even as increased by the Montreal intercarrier agreement, to be grossly
inadequate under their standards of compensation.

The effectiveness of the liability limit has eroded significantly in recent years. The low
limits force claimants to resort to expensive and lengthy litigation to establish willful misconduct
on the part of the carrier to break the limit. Courts in the United States have been increasingly
willing to find willful misconduct. This litigation has become a heavy burden upon both
claimants and carriers, and in many cases insurers have paid unlimited damages after incurring
considerable costs in a futile attempt to defend the limit. This in turn benefits neither airlines
nor their passengers, and in many cases carriers have settled claims for amounts in excess of the
limit.

Unilateral plans to address the inadequacy of the Warsaw limits have emerged. The
following summary of these plans, however, underscores the need for an international consensus
on how the Convention should be modernized.

In 1992, Japanese-flag airlines established a new special contract under Article 22 of the
Convention. In effect, Japanese carriers have accepted unlimited liability, but recovery above
SDR 100,000 (about US $150,000) is subject to the defense of non-negligence under Article 20
of the Convention. Australia has enacted legislation that will increase the limits of liability of
Australian air carriers to approximately SDR 260,000 (about US $390,000) per passenger.

Initiatives are also under way in Europe to address airline liability under the Warsaw
system. In July 1988, Italy imposed a limit of SDR 100,000 (about US $lSO,O@l)  for death of,
or injury to, a passenger. This limit applies for Italian air carriers anywhere in the world and
for foreign carriers if their point of departure or destination or a stopover is in Italy. In 1992,
the United Kingdom required carriers licensed by its Civil Aviation Authority to establish special
contracts increasing the carrier’s limitation of liability to SDR 100,000.

In June 1994, the European Civil Aviation Conference (ECAC) adopted Recommendation
16-l) which urges its Member States to update certain elements of the international air carrier
liability system. ECAC recommends that Member States encourage air carriers operating to,
from or via the territory of ECAC Member States to participate in a European intercarrier
agreement setting up a new special contract. Recommendation 16-1 advises air carriers that any
such agreement should contain liability limits of at least SDR 250,000 (about US $380,000).
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Such an agreement should also provide for the speedy settlement of claims, up-front payments
to claimants, and mechanisms to safeguard the limits against inflationary erosion. Finally, the
Commission of the European Union has published a Preliminary Proposal for a Council
Regulation on air carrier liability that would require carriers serving a point in the Union to
adopt liability limits of at least ECU 600,000 (about US $750,000).

In 1993, IATA requested appropriate authorizations and approvals from both the
European Commission and the U.S. Department of Transportation to hold intercarrier
discussions on the passenger-liability limits of the Warsaw Convention. The discussions were
approved by the Commission in September 1993 and by the U.S. Department of Transportation
in February 1995.

Carriers must act now to improve the compensation available under the Convention if the
Warsaw system is to continue to be viable. The current Warsaw regime is widely regarded as
unsatisfactory in the United States and elsewhere, and passenger groups have called for its
prompt reform to increase dramatically compensation available in air disasters. The U.S.
Department of Transportation Order granting IATA’s  application for approval of intercarrier
discussions of liability limits includes guidelines regarding the compensation that should be
available for international trips ticketed in the United States, and to U.S. citizens and permanent
residents. These guidelines are intended to secure benefits like those available to domestic
passengers under the national laws of the United States. The supplemental compensation plan
proposed to accompany U.S. ratification of Montreal Protocol No. 3 had sought the same
objective.

Continued U.S. adherence to the Warsaw Convention may be jeopardized if the Airline
Liability Conference fails to reform compensation available under the Convention. As noted,
the United States deposited a formal notice of denunciation of the Convention in 1965, but
withdrew its notice when the airlines adopted the Montreal intercarrier agreement. Now, thirty
years later, the industry may face a comparable challenge.

U.S. withdrawal from the Warsaw system would have severe consequences for
international air carriers and threaten the viability of the treaty system itself. Lawsuits could be
brought in the United States for accidents occurring anywhere in the world, particularly those
involving U.S.-manufactured aircraft. This would subject airlines to the uncertainties of the
U.S. legal system, including exposure to uninsurable punitive damages. The imposition of ad
hoc penalties on international airlines for conduct deemed unsafe in U.S. courts could erode the
authority of aeronautical authorities and ultimately undermine the integrity and independence of
the international airworthiness system that now ensures the safety of international air
transportation.

Ultimately, the objective of the Airline Liability Conference is to preserve the Warsaw
system itself. This objective can be accomplished only by increasing the compensation available
to international passengers in a manner consistent with the policies of various concerned
governments and the expectations of their citizens. The Conference will consider in principle
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proposals for new intercarrier agreements, including agreements establishing new special
contracts under Article 22 of the Convention, to increase the compensation available to
passengers up to a level consistent with the policies of concerned governments. The Conference e

will also discuss an agreement to set up a Supplemental Compensation Plan for the United
States. Finally, the Conference will discuss any changes to interline agreements, passenger
notices or other procedures that proposed agreements discussed at the Conference may require.
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ISSUE I: DISCUSSION
OF NEW SPECIAL CONTRACTS
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New special contracts to increase air carriers’ liability under the Warsaw Convention are
required to preserve the Convention. The simplest and most elegant solution would be for all
international airlines to agree to adopt for all international services a single new special contract
acceptable to all concerned aeronautical authorities. This contract would establish a liability
limit that would serve as a minimum limit of liability applicable to all carriers party to a Warsaw
contract of carriage, in the same fashion as the current limits of liability set forth in the
Convention. Individual carriers would nonetheless be able, through special contracts with
passengers, to set unilaterally higher limits of liability, or waive those limits altogether, for their
own on-line services.

If that approach is not practical, carriers must consider a more modest -- but necessarily
more complicated -- system of different special contracts. Since the Warsaw Convention
contemplates a single contract of transportation for the entire journey, the question of the effect
of intercarrier agreements establishing new special contracts on successive carriers not party to
those agreements must be addressed. Further, any intercarrier agreement to establish a new
special contract must also allow carriers to implement a system of different special contracts
without conflict or ambiguity in their application.

If governments require different special contracts, carriers must agree on a framework
for special contracts that preserves that diversity within the Convention’s uniform rules. The
approach reflected in the Guatemala City Protocol contemplates a framework whereby a
supplemental compensation system is established within the territory of a party to the Convention
that is satisfactory to that party. In practice, such a compensation system would apply to
international journeys (including round trip carriage) ticketed in and/or originating in the
territory of that party. This “country-of-origin” approach would ensure that compensation made
available under the Convention is consistent with the policies of that party.

The “country-of-origin” approach, if applied to Article 22, would prevent overlapping
application of different special contracts as would occur with the “to, through, or from”
approach of both the Montreal intercarrier agreement and the ECAC Recommendation. The
U.S. Department of Transportation guidelines for the Airline Liability Conference adopt a
country-of-origin approach, in that they apply principally to international journeys ticketed in
the United States. The guidelines express no view on the appropriate level of compensation that
should be available to foreign citizens purchasing tickets outside the United States, even if their
trip is to or through the United States.

If, on the other hand, the Conference agrees to consider special contracts based on the
“to, through or from” approach reflected in the Montreal intercarrier agreement and the ECAC
Recommendation, it should reconcile the application of special contracts to international journeys
that may be subject to multiple special contracts (such as between the United States and ECAC
Member States).

1



The Conference should consider, and take note of, the desirability of developing
recommendations for special contracts that nonetheless would allow individual airlines to
maintain higher limits of liability, or a waiver of limits altogether, for their own services.
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The United States continues to require adherence to the Montreal intercarrier agreement
limit of US $75,000 and has supported ratification of Montreal Protocol No. 3 with its limit of
SDR 100,000 (about US $150,000). It has recently become clear, however, that this relatively
low limit made attempts to secure U.S. ratification of Montreal Protocol No. 3 considerably
more difficult. Accordingly, the Clinton administration has indicated that, at a minimum, the
value of that limit lost to inflation should be restored. Therefore the U.S. Government now
favors a limit in the SDR 300,000-to-400,000  range (about US $450,000-$600,000),  with an
appropriate mechanism to adjust the limit to reflect the effects of future inflation. In addition,
the United States expects that there will be a supplemental mechanism to pay provable damages
above the carrier’s limit of liability.

-l The Conference should address what new limit on carrier liability is likely to be
acceptable to passengers and governments of the parties to the Warsaw Convention. The
Conference should also consider how uniformity of this limit should be maintained for successive
carriage under the Convention, without prejudice to the right of any airline to maintain a higher
limit, or waive the limit altogether, with respect to carriage on its own services.

-
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ISSUE II: DISCUSSION OF INCREASED LIMITS
OF LIABILITY UNDER THE CONVENTION

The success of the Airline Liability Conference hinges on its ability to reach agreement
on a new, higher limit of liability for passenger death or injury. Various governments have
offered different proposals for new limits of liability. The SDR 100,000 (about US $150,000)
limit (proposed in Montreal Protocol No. 3) is reflected in both the Italian and U.K. legislation.
The ECAC Recommendation and the new Australian legislation would raise the limit to SDR
250,000 (about US $380,000) and SDR 260,000 (about US $390,000) respectively. The draft
regulation of the European Commission would require compensation up to ECU 600,000 per
passenger (about US $75O,ooO).  The Japanese initiative waives the limit altogether.



ALC- Item 7
WP 13
Page 1

ISSUE III: DISCUSSION OF
CONDITIONS OF, AND DEFENSES TO,

LIABILITY

The Warsaw Convention establishes a limited liability regime on the basis of presumed,
but rebuttable, fault. Specifically, Article 20 provides: “The carrier shall not be liable if he
proves that he and his agents have taken all necessary measures to avoid the damage or that it
was impossible for him or them to take such measures.” Many of the proposals under
consideration at the Airline Liability Conference include a limited or total waiver of this defense
of non-negligence.

Specifically, the Montreal intercarrier agreement waives the Article 20 defense up to the
carrier’s liability limit of US $75,000. The Japanese special contract waives the Article 20
defense up to the sum of SDR 100,000 (about US $150,000),  exclusive of costs. While Article
22 of the Convention, which authorizes a special contract, is silent on the question of waiving
the Article 20 defense, the right of carriers to waive the defense has been clearly established by
the practice of carriers under the Convention. Further, the Guatemala City Protocol would have
abolished the Article 20 defense for passenger death or injury.

The ECAC Recommendation to increase the limit to SDR 250,000 (about US $380,000)
does not waive the Article 20 defense. It does, however, contemplate an advance lump-sum
payment of up to SDR 12,500 (about US $19,000) in the case of injury and SDR 25,ooO (about
US $38,000) in the case of death, which is not returnable under any circumstances. Similarly,
the European Commission’s proposed regulation contemplates a non-returnable lump-sum
payment of ECU 60,000 (about US $75,000). These advance lump-sum payments are?  in effect,
a waiver of the Article 20 defense to the extent of the payment. In this regard, officials of the
European Commission have expressed support for a waiver of the Article 20 defense, up to SDR
100,000 or higher.

The United States has long been a proponent of strict liability for international air
transportation, consistent with the operation of the Montreal intercarrier agreement and the intent
of the Guatemala City Protocol. Its recent experience with acts of violence against civil aircraft
by persons effectively immune from judicial process has confiied its support of this principle.
The Clinton administration is prepared to continue to support continued limitation of liability
under the Convention (supplemented by a compensation plan), but only in exchange for the
benefits of a strict liability system. Thus, the U.S. Department of Transportation favors, and
may even require, a waiver of the Article 20 defense up to the carrier’s liability limit in any new
special contract.

On the other hand, there are compelling reasons why an air carrier should not be liable
(beyond a reasonable limit) for incidents leading to injury or death over which it has absolutely
no control or ability to avoid or prevent. Accordingly, the Conference may consider a three-tier
system -- i.e., strict air carrier liability up to a certain level, complemented by air carrier
liability subject to the Article 20 defense of non-negligence up to a higher limit, with the
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carrier’s limits supplemented by a compensation plan. The reaction of U.S. authorities to such
a system, however, is uncertain.

a
It should be recognized that the carrier’s defense under Article 21 based upon the

negligence of the injured person, and its right of recourse against any other person, would be
preserved.
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ISSUE IV: DISCUSSION OF AGREEMENT
TO ESTABLISH A SUPPLEMENTAL

COMPENSATION PLAN

The United States Government has consistently stated that, as a matter of national policy,
full recovery of all provable damages must be available for passengers in international air
transportation. Passengers in U.S. domestic air transportation can obtain such recoveries under
national laws. The guidelines in the U.S. Department of Transportation order approving the
Airline Liability Conference require that any intercarrier agreement offer compensatory damages
consistent with those available under domestic law.

The U.S. Government carefully considered this objective in its proposal to ratify
Montreal Protocol No. 3. That proposal included a supplemental compensation plan, as
contemplated by proposed Article 35A of the Convention, that would have provided unlimited
recovery of provable, compensatory damages above the carrier’s limit of liability. The Bush
administration transmitted that supplemental compensation plan to the U.S. Senate in 1990 in
the form of a draft intercarrier agreement establishing a supplemental compensation plan. In
1992, it was resubmitted to the Congress without major change in the form of proposed
legislation, but which nonetheless required intercarrier agreements to effect both its implementa-
tion and administration.

The U.S. goals in setting up a supplemental compensation plan are to assure claimants
of an immediate payment based on strict liability to enable them to meet their immediate
obligations and to guarantee that the plan will meet the remainder of their provable economic
and noneconomic injury.

Under the guidelines set forth in the U.S. DOT order, carriers will be required to set up
a compensation system to supplement the damages recoverable from the airline beyond the
revised limitation of liability that may be agreed to at the Airline Liability Conference. All
passengers purchasing tickets and/or beginning their trip in the United States must be eligible
to recover under the plan. U.S. citizens and permanent residents travelling in international air
transportation would also be eligible to recover under the plan, regardless of their place of
ticketing or departure. These features were included in the Supplemental Compensation Plan
that was included with Senate consideration of Montreal Protocol No. 3.

In essence, the new plan, like its predecessors, would be an intercarrier agreement to
retain a contractor with the capacity to compensate claimants over and above the carrier’s limit
of liability under any new special contract. The new plan’s coverage differs from that of its
predecessor in that the carrier’s limit remains breakable. Thus, claimants would recover against
the plan if they voluntarily elect alternative recovery of their provable damages instead of
pursuing further action against the carrier. Under that election, the claimant would forego any
other potential claims against any other party, including the carrier, in respect of any potential
liability above its limitation arising from a claim of willful misconduct.
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The new plan would be funded by passenger contributions collected by the airlines on
all tickets for international trips sold in the United States and/or beginning in the United States.
The amount of contribution will be negotiated with the contractor selected to provide the
required coverage and shown as a surcharge in the carrier’s tariffs. The surcharge would be
included in the price of the ticket for air transportation advertised and sold in the United States.

It is expected that the intercarrier agreement establishing a supplemental compensation
plan would be incorporated ultimately in regulations of the U.S. DOT, similar to DOT’s
regulation on the current Montreal intercarrier agreement. Under those new regulations, all
airlines holding or receiving authority from the U.S. DOT would be required to participate in
the plan. The plan is an essential feature of the compensation system that will be required to
meet the policy goals of the United States Government.
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At the conclusion of the Airline Liability Conference, the Chair, with the assistance of
the IATA Secretariat and the IATA Legal Advisory Group, will prepare a report of the
Conference, taking note of the views of the Conference on the issues that were discussed, and
the presentations of the participants. The report, which must be filed with the U.S. Department
of Transportation, will include summaries of the discussions and any proposed agreements
contemplated by the discussions. Thereafter, the Secretariat, with the guidance and approval of
the Legal Advisory Group, will prepare the documentation necessary to reflect the recommenda-
tions of the Conference on the issues under consideration, in consultation with regional
associations and airlines. Such documentation will be submitted to the airlines and, as
necessary, to the U.S. DOT and the aeronautical authorities of other concerned governments.
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TO: Registered Participants, Airline Liability Conference
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With reference to my memorandum dated 26 May 1995, please find
attached Part II of the Documentation for the above Conference. An information
sheet is to be found as Dot. 1 of the Part II.

Please note that the working papers attached hereto have been identified
as relating to Documentation Part II.
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General Counsel & Corporate Secretary
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l INFO SHEET

. AIRLINE  LIABILITY  CONFERENCE

e Washington, D.C.

19-27June1995

Opening of Conference

1000 hours
June 19,1995

Working Hours

Proposed working hours for the Airline Liability Conference (“ALC”):

0900-l 200 hours
1400-l 730 hours

Plenary Session is expected to meet:

1000 - 1200 hours
1400 - 1630 hours

Conference Room

The ALC will take place in the Dolley Madison Ballroom located on the second
floor of The Madison Hotel (the “Hotel”).

IATA ALC Administration/Documentation Desk

An Administration/Documentation Desk will be located outside the IATA Office,
Drawing Room V, on the second floor near the Dolley Madison Ballroom.

0 Registration

Registration will take place from Sunday, June 18th, 1730 - 2000 hours at the
ALC Administration Desk. Late registration will take place at the same location from
0830 - 1100 hours daily. Identification badges will be issued only upon registration.

Working Groups - Meeting Rooms

There will be meeting rooms located on the second floor of the Hotel provided for
Working Groups to convene throughout the duration of the ALC. These are:

19 June The Boardroom
20-21 June Mount Vernon Room, Salon A
22-26 June The Boardroom
19-26 June The Arlington Room



Attendance List

An Attendance List will be distributed after the opening of the ALC. Delegates
arriving later should register with the ALC Administration Desk to ensure that their
participation is noted and that they receive an identification badge. For security
purposes, only duly registered delegates wearing the identification badge will be
admitted into the meeting areas.

Hotel Telephones and Telefaxes

A number of telephone cabins for outgoing calls are located on the second floor.
The Hotel telephone number is (202) 862-1600 and its telefax number is
(202) 7851255. Delegates expecting phone calls or telefaxes should inform the Hotel
operator.

Business Centre

There is a Business Centre (the “Centre”) located on the second floor in front of
the guest elevators. It is open from 0800-1800 Monday to Friday. The Centre provides
secretarial services including typing, photocopying, telefax, and courier service. The
telefax of the Centre is the same as for the Hotel - (202) 785-1255. All outgoing
telefaxes should be processed with the Centre or with the Hotel Reception Desk directly.

Telex Arrangements

SITA telex facilities are available from the ALC Administration Desk. Forms for
drafting telex messages can be obtained from the ALC Administration Desk to whom
they should be returned after completion. The telex address code of the ALC is
“IATLGXB”, for the attention of the Delegate concerned.

Bank and Foreign Exchange

NationsBank  is located on Fifteenth Street, directly across from the Hotel.

Smoking Area

All conference rooms and offices are non-smoking areas.

Restaurants & Lounges

The Hotel has three restaurants:

The Montpelier, The Retreat, and The Lobby Lounge.

For further information as to other restaurants in the area, please refer to your
hotel copy of Where Magazine.

Coffee and Beverages

Coffee and beverages are commercially available at The Retreat or through
room service.
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Airline Liability Conference
Washington,  19-27 June 1995

Chairman ‘s Opening Remarks

In welcoming you to Washington, let me echo the views just stated by the Chairman of
the Legal Advisory Group, Cameron DesBois. We have in the days before us a “window
of opportunity” for representatives of our industry to take control and shape a significant
factor impacting on the business of providing international air transportation - the liability
issue.

Let’s quickly take stock of where we are, and how we got here today. I am going to
assume that all Delegates have read the US Immunity Order and other background
material prepared for this Conference. Nevertheless, it will probably be helpful to have a
formal explanation of the relevance and impact of the US authorities’ decision on our
deliberations. Thus I will be asking IATA’s  Washington Counsel to provide this
important information to you.

So, where are we?

Many Governments throughout the world have made it abundantly clear that they are
seriously dissatisfied with the rights accorded international passengers under the existing
airline liability regime, varied as it currently is in different parts of the globe.

Despite this ever growing dissatisfaction, Governments themselves (and ICAO) have
been unable to bring into effect acceptable reforms to the existing global treaty-based
system.

Thus, they are now offering the air carriers what could be a last chance to preserve the
benefits of the universal system, while modernising the liability limits and related rules,
before Governments act, either individually or regionally, to try to ensure adequate
protection for their citizens as & see fit.

There is a significant challenge before us here - and let me say I firmly believe all of us
have a responsibility to represent not only the entity that sent us to Washington, but the
interests of the industry at large. Much as members of a “constituent assembly” or a
constitution-writing group, we have to look beyond narrow parochial interests and seize
the moment to serve our carriers, the industry at large, and the traveliing public.

The challenge is to find and agree on a balanced solution to the liability issues which -
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harmonizes airline tariff conditions, contracting practices, passenger notifications and
liability administration throughout the world, while ensuring the avoidance of
punitive damages;

makes clear that airlines, as responsible corporate citizens and business enterprises,
accept a reasonable level of individual carrier responsibility for compensating
passengers killed or injured in international air operations;

establishes the conditions under which compensatory responsibility may be shifted
from individual airlines to the passenger, or to compensation mechanisms funded
outside the ticket pricing structure;

addresses the question of the immediate needs of victims of an accident and their
families, for funeral and medical expenses and short-term financial support; and

provides for recovery of compensation in amounts consistent with prevailing practice
in the states where they are resident.

Ladies and Gentlemen, if we are not able to accomplish this in an air carrier forum,
Governments are going to impose a solution, and they are likely to do it sooner rather
than later! If we take a careful look around the world, we can see what is happening:
individual and regional proposals directed to national and regional agendas. One major
effect of these activities is the disintegration of the Warsaw System.

The collapse of Warsaw, and let us be frank, that is what we are witnessing today, would
mean exposing airlines to:

+ varying and often conflicting regimes in different parts of the world

+ heavy increases in insurance coverage

+ unlimited liability, without specific defences

+ punitive damages in certain jurisdictions

Simply put, this is an unacceptable option.

If there is one over-riding unifying factor at this conference, it is the need for
preservation of the Warsaw system. Despite its deficiencies and inadequacies, it remains
an extremely useful instrumentality!

Now I recognize that many carriers have serious concerns about the question of
insurance, and we will of course have to address these. I have asked some of IATA’s
insurance experts to be available during the Conference to talk about this, and I see that
several delegations in fact include people very knowledgeable in this area.

Let me now quickly share with you a very few slides setting out what the world we now
live in looks like:
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Slide # 1 CURRENT LIABILITY LIMITS PER PASSENGER

Slide # 2 CURRENT LIAEHLITY  LIMITS IN U.S. DOLLARS

Slide # 3 INFLATIONARY EFFECT ON 1966 MONTREAL
AGREEMENT AND 1975 MAP 3

Slide # 4 SIGNIFICANT US AWARDS SINCE 1975

Slide # 5 PROPOSED LIMITS

Slide # 6 AIR CARRIERS’ LIABILITY IN ABSENCE OF WARSAW
SYSTEM

I look forward to working with all of you closely.
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I + 1955 Hague Protocol 250,000 French gold francs

s
-;3
;eE + 1988 Italian Law No. 274 SDRs 100,000

+ 1992 Japanese Initiative Unlimited

: + 1955 Hague Protocol $25,000 approximately

‘_ + 1988 Italian Law No. 274 $153,000 approximately

+ 1992 Japanese Initiative Unlimited
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+ 1966 Montreal Agreement 1966: U.S. $75,000 ”

1994: U.S. $352,905* j
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+ 1994 - Australia
SDRs  260,000 d
U.S. $398,000 approximately ij

EU Commission
ECUs 600,000
U.S. $786,000 approximately
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AITAL GENERAL REMARKS

25 May 1995

There is no dispute that the current Warsaw/The Hague limits are extremely low
and we all accept that they must be increased to reasonable limits.

When discussing new limits we must also bear in mind that they will have a direct
impact on civil liability insurance premiums and that such increase will
undoubtedly have greater effect on the small carriers, from Latin America and
other regions, than on U.S. airlines and megacartiers in general.

The U.S. position to establish unlimited liability will dominate the Washington
Conference. In fact, the granting of antitrust immunity gives the U.S.
extraordinary decision-making power and therefore carriers from other parts of
the world will be under inferior conditions. It is worth mentioning that the
European Union deemed unnecessary to grant similar antitrust immunity when
requested in Europe.

If it is true that the current Montreal Protocol Number 3 limits should be higher
today as a consequence of currency devaluations, it should be determined
whether the airlines’ fares and revenues have increased likewise. Probably they
have not. This factor has also a negative incidence on less developed carriers.
Perhaps IATA could submit information on the matter during the Washington
meeting.

Even though the airlines are fully responsible by law for damages inflicted on
passengers, it is also true that the latter are not naive and they should be aware
of the risk they run when using air transportation. Therefore there should be a
kind of auto insurance or flight insurance to be individually contracted in such a
way that the economic burden of the liability should not be placed entirely on the
airlines.

A way to accomplish it would be by passenger contribution to a supplementary
compensation fund through a surcharge in airline tickets. This surcharge should
be expressly entered in the ticket with a particular code to avoid the risk that the
companies may fall in the temptation to absorb it within their own costs for
commercial competitive purposes.
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Above all, I wish to thank IATA for this opportunity for AITAL,

in its capacity as regional organization, to deliver some

general remarks on behalf of its 27 member airlines, regarding

the delicate problem of liability in international air

transportation.

Basically, we all share the need to update the Warsaw-The Hague

limits. We also share the need to preserve the Warsaw system

and its universality.

We believe that the present limits must be reasonably

increased. In order to concretely define what is reasonable,

we think the following circumstances must be carefully borne in

mind.

1. Documents show a series of figures on how the various

limiti of Warsaw-The Hague, the Guatemala Protocol, the

Montreal Protocols, and the Montreal Agreement should be

today in terms of currency constant values. But these

same calculations had not been made with regard to airline

v1sp
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revenues. However, the IATA General Director, in his

speech during the celebration of the 50th Anniversary of

the Organization this past April in Havana, clearly said

that in real terms, rates are 68% lower today than 20

years ago. We thus believe that there should be some

relationship between the increment in liability limits and

airlines' unit revenues in real terms.

The Guatemala and Montreal Protocols, along with many

national legislations, have accepted that contractual

liability be governed by the principle of strict

liability, versus the classical principle of subjective

liability, that is, where liability depends on the

airline's fault. But strict liability has a basic set-offl
which is an economic limit. The concept of an unlimited

strict liability would then be a gross contradiction.

That is why we do not agree with the basic proposal

submitted by the United States under the February 22/95

DOT ORDER.

On the other hand, liability limits are common in many

public services rendered by the state. I don't know if

this is an exorbitant privilege of the state, but air

2
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transportation should have a liability limit when,

according to many legislations, it is an essential public

service, although operated by private companies.

Evidently, the 1929 original Warsaw limit was inspired by

a wish to protect a weak and risky industry. I would say

this industry is no longer as risky, but I doubt that it

has become a strong industry, given its lack of stability,

its highly significant losses, its very marginal profits,

if any, and its direct dependence on an enormous series of

exogenous factors such as war and peace, economic

development or recession, etc., etc. Of course every

industry is subject to these factors, but, ours is

especially vulnerable.

4. Although it is a basic principle that everybody must be

accountable for their acts or omissions, today's passenger

is a responsible person who knows -or must know- the risks

of the air, regardless of how remote they may be.

Furthermore, passengers are treated on an equal-footing,

according to the general conditions of carriage. If we

had the case, for example, of a mean millionaire who

travels at a super-apex rate, and seated beside him is a

poor immigrant, it wouldn't quite make sense to indemnify

the former with an astronomic amount and the latter with

3



a low one. That is why we believe that passengers must

share part of the aviation risk. A supplemental

compensation plan might encompass this philosophy: The

need for the aviation risk to be somehow shared between

the airline and the passengers.

5. The catastrophic nature of most aviation accidents implies

a potential for outrageous indemnifications, andtherefore

a few catastrophic accidents occurring within a short

period, can jeopardize the aviation insurance industry,

already undergoing a serious crisis and thus the stability

itself of air transportation.

6. Liability insurance costs represent a significant slice of

our operation costs, at a time when the general survival

trend of the industry is to operate at the lowest possible

costs. This leads to the very delicate subject of the

potential impact that the liability limits you might

approve in this meeting may bear on the corresponding

insurance costs. Obviously, this aspect varies from

company to company, depending mainly on the volume of

passengers carried and on their specific security records.

But it does seem inevitable that very high liability

limits will have a direct impact on insurance costs.

4
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@ 7. Regarding the very particular position of the United

States, we believe that the ideal would be to revive the

old Supplemental Compensation Plan devised by IATA many

years ago, when the U.S. Senate was expected to approve

Montreal Protocol No. 3. This plan was accepted by the

industry and many companies signed it, but it was not

enforced because the United States never ratified Protocol

No. 3. The April 21/95 draft that IATA distributed, seems

to be acceptable, subject, of course, to a careful review

thereof.

At that time, the idea was to have passengers pay an

additional rate at the time of purchasing their tickets

to/from the U.S. We believe that it is imperative to

preserve this principle, because, as I already said, it

implies some kind of passengers' participation in the

aviation risk.

And to avoid the temptation of including such additional

rate in the airfares for competition reasons, we may think

of a system whereby such special rate is expressly

detailed on the tickets.

8. We fully agree that we must try our best to reduce

lawsuits but this can be extremely difficult, because we

5



are not talking about fixed indemnification amounts but

about indemnification for proveddamage, whichmeans that,

in the end, only judges have the last word. And I wonder

if litigation attorneys, especially in the United States,

who usually take a significant part of the indemnification

do not contribute to promote lawsuits.

Prom this standpoint, we do not guite agree with ECAC

(European Civil Aviation Commission), whose idea is to

have a part of the indemnification paid immediately,

since, instead of fostering out-of-court settlements, it

may lead to the opposite situation, that is to an increase

of lawsuits, once the heirs or successors receive the

money they need to start the claim. We might rather

consider the possibility of making compulsory those

special insurances which are so common, to cover medical

and hospital expenses, corpse repatriation, trips for

relatives, etc.

9. Many airlines believe that a limit such as the one

proposed by ECAC, that is, 250.000 Special Drawing Rights,

together with the Supplemental Compensation Plan for U.S.

passengers, would fall within the reasonable levels we are

trying to defend.



e I do understand that all these issues are very complicated, not

only from the economic but also from the legal standpoint. But

IATA represents the entire industry, including the Latin

American one. An agreement among the largest airlines, which

the small ones would have no choice but to accept, would be

unfortunate. I would thus like to urge you to reach a general
.

understanding, in order for this debate to reach practical

solutions that are beneficial for both our users and ourselves.

Washington, D.C. June 19/95,
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Ladies & Gentlemen, Page 1

The meeting which opens here today is, perhaps one of the most important

gatherings under the auspices of IATA since the foundation of the organisation some

50 years ago. The subject of the conference, passenger liability, is one which is of

vital significance to every airline and every passenger which it carries, and the

financial implications for all concerned, including not only the airlines and their

customers, but also their suppliers, the aircraft manufacturers, cannot be

underestimated.

I say this by way of preamble to emphasisc the: very great need to reach a

successful conclusion to the deliberations which take place; we have before us what

may be a unique opportunity to resolve one of the least satisfactory aspects of the

legal framework within which scheduled air transport is conducted, and we simply

cannot afford to fail.

I speak to you today on behalf of all the members of the Orient Airlines

Association, a grouping of those carriers situated in the Asia-Pacific region, an area

of dynamic growth and huge potentiality in terms of passenger traffic, but also an,

area of great socio-economic diversity, which brings its own special problems to the

subject of passenger liability.

The members of the OAA naturally wekome the convening of this

conference, and in common with airlines in other parta of the world, fervently hope
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that: our endeavours  will be crowned by success. The OAA woutd like to thank

IATA  and its secretariat for ttieir work in securing the necessary regulatory @

environment for this conference to be held, and in organising the meeting itself.

The airlines of the Asia-Pacific region, have so far adopted a variety of

measures to address the .question  of passenger liability, ‘and currently there exists no

consensus on the extent of any increase in limits, or indeed whether there should be a

regime of limited liability at all; there is hgwever a consensus that the present

situation is unsatisfactory, and that it cannot be aUowd to continue. The very fact

that certain governments including one in our area, Australia, have stepped in to

impose higher limits  in order to protect their citizens shows that we are on the verge

of a tota! breakdown of uniformity of limiti under the Warsaw system, unless we

reform them ourselves in a way acceptable to all ‘au&&ties. And, let us remind

ourselves, should we fail to reach a satisfactory solution and as a result are denied

the protection of the Wusaw system, we are. all exposed to unlimited liability on

proof of simple negligence, the loss of a standard. rule of jurisdiction and the

possibility of punitive damages in’certain jurisdictititis.

i‘he airlines of the OAA are also in agreement that whatever the outcome of 0
this conference, 3 must inevitably b;e only an interi.m measure, while we seek a truly

universal solution to the problem of passenger liability which simultaneously

recognises  both the global nature of the, airline industry and socio-economic diversity

between different parts of the world. However, from experience we can safely say

that measures which are regarded as temporary will in practice remain in force for



longer than originally anticipated, and therefore such measures should be structured

to endure the test of time.

What are the essential issues? Here again the airlines of the O&I are in

concurrence on the subject matters to be addressed. and resolved. First and

foremost, is the urgent need to &view and increase the’monetary figul;e  for the limit

of liability,. and to devise a mechanjsm whereby any such limit can respond to the

impact of inflation, and rising living standards, to prevent its devaluation over a

perlocI of time.

-

0

Secondly, there is the linked issue of the :‘United  States Supplemental

Compensation Plan. It is obvious to us that the.re  are several practical as well as

legal problems with any such plan, not least the perceived nationality bias in the total

amount of individual settlements; the introduction of yet another party, the Plan

Administrator, to any claims settlement; the application of the Plan to non U.S.

originating travel by U.S. citizens and the pokritial for “double dipping”, by

claimants seeking compensation both under the Plan and by breaking the carrier’s

liability liltit. Frankly, many may feel that the rel@ionship of the Supplemental

Compensation Plan to nor&al insurance arrangements has not been adequately

addressed by its proponents, and the uneven appiication of the Plan depetlding on the

nationality of the passenger could possibly be challenged under consumer protection

law in certain jurisdictions.

Thirdly..  we believe that whatever solutions are arrived at, they cannot be



ORIENT HIHLINES f%'SN. Fax:b32-WJ3518 13 Jun 'Yb 1 4  :u1 r.u3
.

tailored to satisfy the exclusive concezns and priorities of a sin& government or

legal regime. This is particularly important in the AsiaiPacific region, as any agreed

system must be compatible with, and be able to run ptirallet to, the Japanese initiative

of unlimited liability. The OAA airlines are not adopti,ng  any particular position as

to whether all should follow this initiative; what we. do say, however, is that any

solution proposed by this conferen’ce  should allow for. and accommodate individual

initiatives by carriers to waive limits if they. so choose, under a special contract,

while remaining within the basic Warsaw liability mework. In practice, if limits

are to be retained, economic data and recent settlements would ap,!pear to suggest

that for passengers of countries within the Asia Pacific legion,  with the exception of a

Japan, a limit around the level envisaged by ECAC atid Australian prqposais would

be adequate to settle most claims, at least at present.

This brings us to the fourth issue which should be addressed, that is, the

question of waiver  of the Warsaw  Article  20 defences; these are, that the carrier has
0

taken all ndcessary measures to avoid the accident or; that it was impossible to take

such measures. As you are aware, under the Japanese.‘i&iative Article 20 defences*

are waived for claims up to 100,000 SDRs, but. Japanese carriers have retained ‘the

right to invoke this defence f6r claims above that’ amount. By contrast, we 0
understand the U.S. position tq be that the right to invoke these defences should be

waived entirely up to the level of an increased. limit.

Obviously, it is extremely difficult to rely succeMuUy  on Article 20, yet what

would be the reaction of the airline insurance market if it were waived entirely?

What would be the attitude of third parties, such as the aircraft manufacturers?

Would they perceive that airlines
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no longer wished to pursue rights of recourse against them? Is it equitable that

airlines should assume entire responsibility for the loss of an aircraft and its

passengers in situations, such as a surface to air missile launch by terrorists, where

they are entirely bl.ameless  ,3 In such circumstances the airline would, in essence,

become the insurer. Before proposals to waive the defences under this Article are

adopted, the consequences must be carefully considered.

Finally, we come back to the fundamental point. that the Warsaw Convention

was designed for universal application to international air transport of passengers, as

were the subsequent Hague and Guatemala Protocols. With changes in the global

economic balance and the rapid development of new international airlines,

particularly in China and the Asia-Pacif?c region, it is doubly important that the

system of airline liability be acceptable to all, : while providing adequate

compensation. The viewpoint of all carriers should be given equal consideration, and

the OAA urges the confyrence to reach consensus, rather than adopt partisan

solutions out of pure expediency. Imposed or stopgap solutiotls can only lead to

further fragmentation among airlines and legal regimes, which is precisely what this

conference, which has been so painstakingly convened, is intended to remedy.

Members of the Orient Airlines Association are committed to playing a full

part in this nwti.ng, .to discussing matters in a spirit of compromise, and to making

their best efforts to arrive at a sudcesstil conclusion; we trust and hope that others

wil1 meet them halfway, in seeking common ground for agreement.

5
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‘JJORKING  GROUP “II ” ON INTFIA-EUROPEAN  AIR TRANSPOnT POLICY I
GROUPE DE TRAVAIL “II” SUR LA POLITIQUE DES TilANSPORTS AEIIIENS

INTRA-EUROPEENS

At lhoir tnoeling, in Jurw, Dlrccbrs  General will be lnvifed :

Ql to noto thaf, taking account ‘inler alla”  of the ECAC Recornmshdation  ECAC/l6-1
on air carriers’ iiabllily wifh respocf  to passengers, ndoptod by the sixtecnlh  Plenary
Sessioq  (22-24 June  1994) and lurfher IO lhc granl of itnmunily by the compe>titiorl
aufhorilics  of the European Gommunity ancJ the USA, a numbs WI ak caniers ahd
air cmlcr assodalions  aro moetinO in a conference, organized 4y IAl’A, irom 19 to
27 June 1995;

b) 10 ChdOae  lhe convening of a meeting of Ihe EURPOL-11  group, early In the
Autumn, to evaluate the fesullc of current aL carrlcrs  Inllialivcs  and to recomiriond
action by Member  States :

9 ailller to i’clnlorcc  any posilive oulconle of such iniliarlvar;;

or lo WC measures, h line with Part 6 of Ihe ECAC f7ecommendation,  irl
case such lnilialives woulcl prove to bc inadequate to rnuot  the ol~jsctlvcs
arti crilcria of llie said Recommencla\ion:

Cl to mandak lhe Presidcn[  of ECAC to confati the relevant authorities supporting
an appropriate extension of Immunity for inler-carrier  discussions, in case Ihe
Conference of June would have not achieved a Ionhal  agreement,  bul would
however have shown significant progregG wllh short  term prospects of such an
agrcemenl  being achfcved.
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FOR CONSIDERATION BY THE WASHINGTON AIRLINE LIABILITY
CONFERENCE IN JUNE 1995

page  1

Attention is drawn to recent ICC Position Papers on air transport liability; Dot. 310/409 Rev.
(on passenger matters, 1993), Dot. 310/415  Rev. 2 (on cargo and baggage matters, 1994)
and Dot 310/121-l/5  Rev.4 (on claims handling matters, adopted by the ICC Commission
on Air Transport in May, 1995, but still awaiting formal approval by the Commission on
Insurance and the Executive Board).

These Position Papers address the problem of Warsaw reform in general as well as specific
terms. They have in common certain fundamental observations. The texts reflect my belief
that

(1) the global and essentially uniform order offered by the Warsaw liability system is useful
and worth preserving,

(2) the balance of the Warsaw system, whose liability limits have now been severely eroded,
must be restored, as a matter of urgency,

.

(3) the protracted delays in the attempts by governments to update the system have now
reached a point where an interim solution is required to solve the most urgent problems,

(4) to reconcile the different needs of nations with different compensation standards, efforts
should be directed towards developing a flexible system, in particular with respect to liability
limits,

(5) in the selection between alternative interim solutions, emphasis should be given to cost
effectiveness, practicality and the speed whereby the solution can be implemented.

The specific issues that IATA is now considering and which the Conference will review, are
focused on the possibility to develop a standardized and viable method to compensate
passengers in excess of the limits defined by law or contractual commitments. The ICC
Position Paper on passenger matters suggests that a solution might be found for airlines “to
offer supplemental cover on an optional rather than mandatory basis, as a “third tier of
protection”. The Position Paper goes on to state the ICC’s belief “that careful consideration
should be given to the practical, legal and cost consequences” of such a. concept. To
facilitate that task, I am pleased to offer the attached Notes which explain what I had in mind
when I drafted the Position Paper which refers to the “three tier” concept.

Villeneuve, 26 May 1 995

a Sven Brise



EXPLANATORY COMMENTS ON THE “THREE TIER” CONCEPT

1. THE FIRST TIER (FT)

.l FT cover is already applied worldwide with limits and terms set by the Warsaw/Hague treaties.
FTprotection  is paid by the carrier. The cost is included in the ticket price. Passengers are made
aware of limits through a Notice, routinely attached to the ticket document, in compliance with
W/H Art. 5 (and CAB 18900).

2. THE SECOND TIER (ST)

.l Like the FT, STprotection  is carrier paid, with the cost included in the ticket price.

.2 ST protection is applied in many but not all countries, with passengers-limits now at a variety of
levels but mostly around SDR 100,000. ST protection is in most cases restricted to carriers of a
given flag, who offer ST cover in compliance with national regulations. In one case (CAB 18900),
the passenger limit has been introduced by carriers collectively, through a “voluntary” Intercarrier
Agreement, as a contractual commitment under the “special contract” clause of W/H Art. 22.1.
Precise ST terms are found in carriers’ Conditions of Carriage.

e
.3 ST protection is now available in an increasingly complex pattern. Passenger awareness is low,
not,only for reasons of subject complexity but also for lack of timely and meaningful information.
Carriers generally make no attempts to notify passengers beyond routine reference to Conditions
of Carriage. The attitude is explained (1) by fear of administrative complications likely to cause .
cost increases, (2) by a wish to avoid inherently negative risk messages, and (3) by the general
absence of specific notice requirements for contractually agreed protection in excess of treaty
limits. The Montreal Agreement, backed by CAB Order 18900, is an exception, as the Order
specifies a notice format which must be attached to each passenger ticket. \

@
.4 Ongoing developments seem to offer an opportunity to move available ST protection towards
greater uniformity, as the contemplated new Intercarrier Agreement has the potential of attracting
global adherence.

3. THE THIRD TIER (TT)

.l Passenger paid TT protection in excess of the otherwise applicable FT and ST limits is currently
not offered by any carrier, anywhere. However, several attempts have been made in the U.S. +
develop “a system to supplement the compensation payable to claimants”, in accordance with
35A of the now dormant Montreal Protocol 3.

6

.2 It is submitted that a/ready W/H Art. 22 would permit carriers to collect surcharges in return for
raising or waiving liability limits. As regards the passenger limit a valid passenger/carrier contract
could be concluded, either through a routine/y offered yes/no option for each individual passenger
to “buy off” the limit, or through a mandatory extension of the carriers’ liability. The choice between
optional or mandatory TT cover would be up to governments. Mandatory TT cover would offer
contributing passengers the same protection as does the S-plan concept under MP3, Art.35A,
except that the expected surcharge could well be lower for TT protection.

.3 The TT surcharge could be collected at the point of ticket sale and follow existing ticket
accounting routines. Surcharges would thus accrue to airlines, thereby offsetting the higher
passenger liability premiums that insurers might charge for increased limits.



.4 Looking at cost effectiveness, TT protection differs fundamentally from S-plan cover in that it
stems from an extension of the carriers’ liability. TT cover is thus absorbed within the framework of
existing airline liability insurance policies. By contrast, the U.S. S-plan concept foresees
development of national supplemental compensation plans. Such S-plans would by definition
require new and relatively expensive insurance capacity, since their risk exposures would
cumulate with that under airlines’ existing liability policies. Logically, the 77 concept should be
more cost effective than the S-plan concept and probably allow the surcharge to be fixed at a
relatively modest level.

.5 If combined with a reasonably high ST limit, it should be possible to set the TT surcharge at a
globally untiorm level. In its optional form, the TT concept might prove acceptable also to
countries with relatively low compensatory standards, where a vast majority of citizens would be
adequately compensated within the ST limit.

.6 It is submitted that the TT concept, if universally adopted, might give an acceptable answer also
to the DOT’s demand that the system must offer U.S. citizens, anywhere, protection with no per
passenger limit. If the U.S. authorities were prepared to accept routine/y offered  options for U.S.
citizens buying their tickets abroad as a substitute for automatic inclusion under any mandatory
plan for the U.S. market, then the TT concept would have the added advantage of eliminating the
cost increasing effect of the “extended coverage” feature and thus lower the surcharge collected in
the U.S. market.

.7 As regards notice requirements it is felt that the “Three Tier Concept” would simplify the task of
notifying passengers. Existing CRS technology makes it possible to give each individual
passenger precise and meaningful information, at insignificant incremental cost.

.8 The TT concept would lend itself to application also in respect of declared value for registered *
passenger baggage, as stipulated in W/H Art.22.2

***
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*: FmJECTt DEP~R+¶?W?  OF TIANSPORTATfON ORDER t95-2-41,
DOCKET e49152 - 2/f2/$995 - PDBLISBED 3/8/1395l TNT~RWAkfONAI;  AIR TRANSPORT ASSOCIATION. AGRBlWWT L

RtWTlNC f0 LIARILITT  LIMITS  01, THE YARSAU CONVE'hTfOH"

I. PREA)(BLtt~  . * .‘*;. .

:!.I. In their ra++ for antltrust Immunity for intcrcarr!or
d i s c u s s i o n s  copcerning the  l imi t s  and  condi t ions  ot
passenger liab/lity established by the Warsaw  Convcnt+ion”
of 1929* dated,Scpttmber 24 1993, IATA state6 that thF?w
Is need for intbtim passenger rulea that are adsquats to
c u r r e n t  d r y  stgndardr o f  cospenration.

i j2, bp.pARTnewT  OF *S~ORTATI~N onbsn 95-2-44

. 9.1. On February 22) 1995 the Wnitrd  States Department of. t Transportation &’ i#sutd an order, Docket #49152r prantlng
the International  Air Carriers, organized  In the “fntwnational
Air Transport fikrociatlon  (TATA)",  the requested l ntilrust
immunity for’ intercarrier diacuqrione,  to agrse on II pcopotal
for Current day rtandard8 of compen8ation.

12;2. The order atat& that the international air carriers submit
to the Dopgrtmht of Tran6pOrtatiOn  vlthin a spcciffa~?
period 8 propabed agreement as follovsr

from the lnttr-

~~2.2.  A m$ubolementsl C
.

ompensatios Plan”- in addition to
thm carriers’liability limits, this'plan to include
w&ended  liability coverage for United States citi?.w.s
trrvrlling i~ternatlonallyr

2.2.3. Thi8 proporad agreement to be negotiated and subrnltc;&
to the Deparkment of Tranrportatian within 120 days
of the orderp’ p u b l i c a t i o n  (Narch 8, 1995)) t h a t  i s
on or before: July 6, 1995.

:3, DISCUSSION:

3.1. On September 29, 1993 IATA applied for diacusdion aut.lwrity
to update the liability limit8  of.CAB Order 18900 of
H a y  13, 1 9 6 6  (order #I!-23680 - Docket #13325). This ntner
covered the carriers liability for all international Plights
from8 to and tprough the United States.
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3 . 2 .  In 1 9 7 5  thc:lja$Ulty in i n t e r n a t i o n a l  a i r  t r a v e l  vas
updated b y PThe’  Montreal Aviation Protocols Nos. 3 & 9’
t o  the "Watsav  &nvcntion* of*l929.

. -3.3. "The ?Sontrcal l$otocoia mm. 3  a n d  4- (HAP 3 )  hwo as y~rb
not beerr rati$i&d by.thc, required thirty countries. They are
presently

O- t o  allow thb dcvclopmcnt  o f  uSupplcmcntal CompensatCon
P l a n s ”  vher&.the  cartiars litbilfty l i m i t  i s  insufficient
to compenba)dj a i r  accident vict ims adequately vithj:r t
c~trbtishc:d;  level of recognized damages, in certefn c@ ri

O- to elim~ha't~* the need to prwe carriers’  Wilful  Hjficonduct
rtatad ,$ ‘t.,.k Waroav Convention.

3.5- @J%s r&soQ f o r  j& 3  vse to u p d a t e  t h e  l i a b i l i t y  limltc
to 1975 standrr’ds, to create flexlbility’to account for
cconomfc I :Zegal:  and cultural differences among countries,
and to sitiplif*. aa vcll as acceltratc the procoss  of
damager claims pna payments.

3.6. Tventy years ,h+fc passcd’sincs  MAP 3 vas agreed on, Fc!
various rcacons the ratification groccsc hss not been
complctcd. Al.ttiough the principles OZ HAP 3 remain  valid,
a further updaqa to  1995 ctandcrdc is  neccssarye

3.V. T h e  intcrnrtia~al  a i r  l i a b i l i t y  systcnr  hss f u n c t i o n e d  under
the Waruw dqrfvcntion  since 1929. Itr underlying ptlnoip
rcmaiq  valid tq this d a y . Some countries have updated the
lirbillty liaaifs under The Hague Protocols of 1955*,
by the means 0; ‘special Interairline  agreemanta under
Article 35-b of.thc Convention, such ac the United SUMS
in 1966 and J&n Ln 1992.

3.8. Although air t awl continues to bs safe - 8 numbtt  crC
major air tzag',bias  have occurred sines 1975.i

‘!
3.8 .  Those inCldCrit$, involving hundreds of: passengers and their

surviving fmi~irs , have shovn  the need for an urgent
interim updats;of tha liability limits Fa .internatlonal
travel because)

3.9.1. the air carriers are subjected to per8istent inters0
media attention rnd highly publicized investigatibn$
rcrulting  in:an ongoing Zoss of revenue. (PAA lost
$250 ?tio in &icket aales  becaucs of the PM 103
tragedy, con&Fibuttng to Its earlier dcmiae.

,
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3.9.2- Under  t h e  predent eyc;tem t h e  i n j u r e d  passengers  o r
the famflier”o”I’  fatal air crash victim8 arc denied
t imely  damage< ior compenration.

O- Only 109, &edencs  families in the KAL 007 shootdwn
of Septem~ir L 1983 had access  to the American murk
system. 12 yrrrr l a t e r  t h e i r  w r o n g f u l  d e a t h  ~SSUQ:‘~
am @till $argsly unresolved.

i
O- The COUrti in Japan and in the Philippines have not

even compietad  the Vilful 14irconductY phate oC t?w
litigatio$

ntlr falailiea had to settle,  far the Waf(Izw/US ,

O- The Fakfltqr of the PAA 103 (Loclcerbia)  have not seen .
their dqnrgrr  l ddrorsad - aeven year8 after theft
tragedy gf~urred.

.
o- Because PiA ir in braNcruptcy some of thor8 famitibs

may bccom genrrri unfaeurcd  creditors.

3.9.3. BeCauar HAP 3 and 4 have bean languishing In the rrt~fication
procrtr vorldbide, some countries  have found it nacqeary to
addrrrs the l+ility problem6 by l tther putting tht;MAP 3
Zimitr into fppc, unffatrrally, or by mean8 of syial
contract8  uirdfr a r t i c l e  3 5  A  o f  t h e  Warsav ConventAnn”.

4,:UIVITED  STATES ~IA)3lLTTT UPDATESa

4.1. XATA  appliad foi authority to digcurs  updates of tha
Special Contract liability limits on September 24, 1033.

4.2.  Thir step vas c’onsistent vith the recommendations of
two Prtridsnti& Commissions in the Administrations
of Presidwt BJsh and of President  Clinton.

4.9. In July 1994 a’vorking group vas formed at the initietjw
of tha then Chdirman of the Nation81 Economic Councll’nnd
of  the  Scc?eta)y of  Transpor ta t ion ,  to discus8 the  ise$;:as
of MAP 3 vith 4n American Supplementrl  Compensation P&an.,.

:
.

4.4. The result of those dircussion8 van to Support  the DATA
application of:$eptember  24, 1993 to updatm the already
eacisting Sptci$l Contract of 1966 (CAB 16900) and to a63
a *Supplemonta$ Compensat ion Plan” vith extended damrtgos
protection fo?~Amerlcan  CItizlcns, travailing outside bf
the United Sta$ar.

7
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limit@, and a suppIencntr1
of tha DOT ofdrrr.

’ 4
S.COHM’ENTSa  . ’ ; ,r

I
-5.1. The irrue.  of ‘odcrnizing  *he i n t e r n a t i o n a l  air

e
1labiijf.y

system  havr be n l xtenofvrly discussed in many counr:ries
since 1975 VII$ UAP 3 VII negotiated. - I

r
“3,2. A6 far as t)ia tfnited States is concwncd, ’

actively and donrtructively  reprrr8nteU  at all phases
of the rdmitii"trative and legirlrtive  proces@.$:. *

:5’.3.  Thr parameterd af the required update of the carricrcs
liability I$a(tr have been dfscu8sed,  and are already
prrt of t h e  XJ)TA/DOT  a p p l i c a t i o n  o f  S8ptembcr 24, 1994.

5.4. The US Ccmpen’atian Plan hsr barn discussed aad
i n  var’laum, ( q rrny r e s p e c t s  ldmtical) vaxrionr Int 1992
and lastly in,the 1994 P3/sCP dhcussione. The basis, the
detailrr and r(lqch  of the languagr of the SCP arm thrc:aPare
already Wa?lfble.

I
T-5. The l?niteU Stite8 efforts run almoat parallel vith 8imtlar

dcliberationr.in the Eutopoan Union (WAC @@porta) arM in
Australia. Th/ Japanese oirlinw have put into force $hcir
farrighted ap)cial contract that addresrro8 their speeik

6 .  RECOMHEMDATIWS;

6.1. It is ruggeatbd  that l TATA Steering Committee forstilata
recommendrtio~6  in p r e p a r a t t i o n  f o r  a  plcnrry sessCa!\,
addressing thb isrucs rrired in the IATA application, 8s
alloved by DOT order #95-2-94:

I .
6 . 1 . 1 .  A n  u p d a t e  (f t h e  l i a b i l i t y  limit,

5. I. 2. A oupplcme+al  compensation plan bared on the plsnn already
suggerted  and agrud on in 1990 and I n  1992, adju:;t$d b y
the NtC ?fA$3/SCP working group af 1994.

6.1.3. That thir JATA Steering Comtittee proposal be concta3ed
during Aprql 1995 and a plenary session be held in 1995
in order ttj be rblc to 8grrm on a final proposal, ater
t h a n  J u n o  IS, 199%

I
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s #' 1,
6.j.4. It iB fUrthi$ suggested  that prelimin8ry disCU36ion6

be held - u’ri#elatcd and independent of the Special
Contract prb

1

l dingr - tovards  updating those provi6ims I
02 the Hont'rt at Protocols No.3 that wed change6 to 3595
standard@  4n that ultimately the SpcciaI Contract8 be
incorparrtedsinto  t h e  Montreal  Protecol6,  cjncs they
coma into fo et8 in order to restore the unity in
internrtiob

f

:air l i a b i l i t y ,  vithin the framevork oc
a rrjuvenrto and r e v i t a l i z e d Vhrsw Convention" system,

!
i,
; .

:!
t
;.:

I..
i
*
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I.

l
A.

0
B.

STATUS OF WARSAW  SYSTEM

cIJRRExT  ISSUES

Q: What are the benefits of preserving the Warsaw Convention? What is the
effect if there is no Warsaw Convention?

A: The Warsaw Convention has successfully eliminated or significantly reduced
problems of conflicts of laws and jurisdiction by creating a uniform set of rules
applicable to all parties to the Convention (i.e., most States). Overriding
domestic law and contractual provisions, the Convention standardized documents
of carriage. It also made a single set of rules governing the place where and the
period within which claims can be brought. Moreover, it established a rebuttable
presumption of carrier fault for a very limited amount of damages and allowed
full compensation for claims upon proof of a carrier’s wilful misconduct.

Without the Warsaw Convention, the legal position of both airlines and
passengers would be considerably more complicated. Rules relating to liability,
jurisdiction, limitation periods and recoverable damages could vary from State to
State, giving rise to troublesome conflicts that would be very difficult to resolve
in practice. One of the potentially troublesome conflicts would be the liability of
airlines for exemplary or punitive damages that may not be insured, particularly
in the United States. Without the Convention, claimants could seek punitive
damages in cases where the Convention now precludes them from doing so.

Finally, the Convention sets a liability limit. Although many have argued that the
limit is too low, the Convention has effectively established the idea that there
should be a balance in the rights of passengers to compensation when national
standards of compensation vary greatly.

Go-ALINrrIAm

Q:

A:

What efforts have States made to change the new passenger liability regime?

The Hague Protocol of 1955 doubled the Warsaw Convention’s passenger liability
limit. In 1966, the United States induced carriers then serving the United States
to adopt a special contract with their passengers, as authorized by Article 22 of
the Warsaw Convention, for transportation to, through, or from the United States.
The agreement, known as the Montreal Intercarrier Agreement, increased the
carriers’ liability limits to US $75,000. Further, for claims within that limit, the
carriers agreed that they would not assert a defense of non-negligence under
Article 20 of the Convention.



The Guatemala City Protocol of 1971 proposed major changes to the
Convention’s passenger liability regime including, inter alia, elimination of the
carrier’s defense of non-negligence under Article 20 and a new unbreakable
liability limit of SDR 100,000 (about US $150,000) that could be increased
periodically. The protocol also would have deleted the sentence specifically
authorizing a special contract with the passenger to establish a higher limit and
permitted each party to set up within its territory a system to supplement the
compensation payable to claimants. However, that Protocol, which incorporates
the Montreal Additional Protocol No. 3 has never entered into force, due to the
failure of a sufficient number of states to ratify it.

Q: what liability does Montreal Additional Protocol No. 3 (MAD) provide?

A: MAR3 would make airlines strictly liable by eliminating the carrier’s defense of
non-negligence under Article 20 and make the new liability limit of SDR 100,000
(about US $150,000) unbreakable. This new limit is intended to be increased
periodically.

C. UNILATERAL STATE ACTIONS

Australia. Australia has proposed legislation that would increase the limits of liability
of Australian air carriers to approximately SDR 260,000 (about US $390,000) per
passenger.

Canada. Where the airlines negotiate and agree to an inter-carrier agreement among
themselves (e.g., under the auspices of IATA) there would be no legislative or legal
implications under Canadian laws (federal or provincial) as long as the agreement would
not be inconsistent with the Carriage bv Air Act (which implements the Warsaw
Convention into Canadian domestic law). However, to ensure that it would be given
effect, participating air carriers that operate to and from Canada would need to include
the terms of the agreement in their General Rules filed with the National Transportation
Agency pursuant to the Air Transportation Rules made under the National TransDortation
Act. 1987.

Should the Canadian government wish to give the agreement legal and binding effect, it
could do so based on existing legislation and regulations.



Q:

A:

Is liability governed by statelprovinceletc. law in Canada?

In Canada, the answer to this question is not clear-cut. However, based on the
federal Parliament’s power over aeronautics and certain court decisions, the better
view is that Canadian courts would find  that the federal Parliament can legislate
in relation to the liability of air carriers.

Q: Would notice be governed by statelprovinceletc. law in Canada?

A: Again, the answer is not clear-cut due to the overlapping competence of the
federal Parliament and provinces. Assuming that a term dealing with notice is
a “contractual aspect, ” the better view is that Canadian courts would fmd that the
federal Parliament can legislate with respect to notice of a limitation of liability
of air carriers.

In June 1994, the European Civil Aviation Conference (WAC) adoptedEuroDe.
Recommendation 16-1, which urges its Member States to update certain elements of the
international air carrier liability system. ECAC recommends that Member States
encourage air carriers operating to, from or via the territory of ECAC Member States
to participate in a European intercarrier agreement setting up a new special contract.
Recommendation 16-1 advises air carriers that any such agreement should contain
liability limits of at least SDR 250,000 (about US $380,000). Such an agreement should
also provide for payment of the ‘uncontested part’ of the claim as soon as possible or at
the latest within three months, up-front payments to claimants, and mechanisms to
safeguard the limits against inflationary erosion. Finally, the Commission of the
European Union has published a Preliminary Proposal for a Council Regulation on air
carrier liability that would require carriers serving a point in the Union to adopt liability
limits of at least ECU 600,000 (about US $750,000).

Q: What is meant by the “‘uncontested part’ of the claim” pursuant to Article
5.2.4 of the ECAC recommendations?

A: Calculation of the quantum of damages payable in a Convention case (up to the
applicable limit) is governed by local rules in the relevant jurisdiction. That
exercise and subsequent settlement negotiations typically can take weeks or
months to complete. Almost invariably, however, certain uncontentious elements
of every claim can be quantified, verified and agreed very quickly (e.g., cost of
past medical treatment in a personal injury case or funeral expenses in a death
case). Further, the carrier can often assess and agree quickly upon a sizeable
portion of every claim (e.g., in a death case the minimum amount of the
claimant’s entitlement) without much supporting information. It is against this

3



background that the words “uncontested part of the claim” and the definition in
Article 2.5 (“‘uncontested part’ means the part of a claim not disputed by either
party”) should be read. However, Article 5.2.4. may be limited in practice
because it relies on consensus to work and fails to take account of exaggerated
or unreasonable claims that the airline may have to contest.

Italy. In July 1988, Italy imposed a limit of SDR 100,000 (about US $150,000) for
death of, or injury to, a passenger. This limit applies for Italian air carriers anywhere
in the world and for foreign carriers if their point of departure or destination or a
stopover is in Italy.

In 1992, Japanese-flag airlines established a new special contract under ArticleJapan.
22 of the Convention. In effect, Japanese carriers have accepted unlimited liability, but
recovery above SDR 100,000 (about US $150,000) is subject to the defense of non-
negligence under Article 20 of the Convention.

United Kingdom. In 1992, the United Kingdom required carriers licensed by its Civil
Aviation Authority to establish special contracts increasing the carrier’s liability limit to
SDR 100,000.

Q: What are the legislative implications in the U.K. for a new inter-carrier
agreement?

A: There may be no additional requirements that would have to be met before such
an agreement could be implemented by participating carriers operating services
to, from or with an agreed stopping place in the UK, provided such agreement
meets, so far as UK carriers are concerned, the current minimum standard set out
in regulation 11 (l)(b) of the UK Licensing of Air Carriers Regulations 1992, S .I.
1992/2992; namely, a minimum special contract of SDR 100,000 exclusive of
costs (no mention being made of waiver of the Article 20 defense).

United States. What relationship should be envisaged between a new inter-carrier
agreement and the 1966 Montreal Intercarrier Agreement of 1966? Should the Montreal
Intercarrier Agreement be expressly superseded and abrogated?

A: The purpose of a new interim intercarrier agreement would be to provide
passengers with substantially higher levels of compensation than are currently
available. Therefore, the introduction of a new agreement would probably make
continuation of the Montreal Inter-carrier Agreement unnecessary. If the Montreal
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Intercarrier Agreement did remain in existence in its current form, continued
compliance by carriers with its conditions and documentary requirements could
conflict with the terms of any new intercarrier agreement and could also be highly
confusing to passengers. In these circumstances, there would appear to be no
justification for keeping it in force. U.S. DOT approval to rescind the Montreal
Intercarrier Agreement should be forthcoming without difficulty if it approves any
new inter-carrier agreement.

The DOT Order establishes informal guidelines for special contracts applicable
to passengers ticketed in the United States. The United States Government has
properly focused its concerns over the levels of compensation made available to
its own residents. This approach is narrower than the jurisdictional scope of the
Montreal Intercarrier Agreement, which applies to all transportation to, through
or from the United States.
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II. CARRIER INITIATIVES TO MODERNIZE THE WARSAW SYSTEM

A. SPECIAL CONTRACTS

Q: Why is a new special contract necessary?

A: A new special contract is necessary because many governments and air carriers
believe that the current liability limits, even as increased by the Montreal
Intercarrier Agreement, are grossly inadequate. Despite years of effort,
governments have not been able to agree to increase those limits, so it is now up
to airlines to do so.

Airlines should take the initiative now because the low limits have forced
claimants seeking adequate compensation to resort to expensive and lengthy
litigation to show that the carrier engaged in wilful misconduct, which enables
those claimants to “break” the liability limits. Claimants have repeatedly been
able to prove wilful misconduct in U.S. courts. This litigation has become a
heavy burden upon both claimants and carriers. Often insurers have paid
unlimited damages after incurring considerable costs in a futile attempt to defend
the limit. In addition to its cost and complexity, lengthy litigation can result in
substantial prejudgment interest and other costs. Litigation in which an airline
is charged with wilful misconduct is of no benefit to either airlines or their
passengers.

Against this background, some countries are beginning to change aspects of the
international air transportation liability regime unilaterally. For example, Italy
and the U.K. have required carriers to increase their liability limits. Carriers
serving the U.S. have long been required to adhere to the Montreal Intercarrier
Agreement, which both increases the limit and waives the defense of non-
negligence. These developments call into question the future of the uniformity
that the Convention established and may threaten the Convention itself.

Q: Up to what amount will a liability limit be insurable?

A: Every policy of airline passenger, baggage, cargo and third party legal liability
insurance contains an upper limit of the insurers’ liability to meet claims arising
out of a single occurrence. This is known as the combined single limit or CSL.
The size of CSL available depends on insurers’ willingness to underwrite the risk,
the recent claims history of the airline industry, and the insurance market’s
underwriting capacity. At present, the maximum CSL generally available is $1.5
billion. Coverage of up to $2 billion is possible.
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As long as one speaks of a “limit” it will always be insurable to the extent that
there is sufficient insurance capacity available on the world aviation insurance
market. However, the higher the limit, the higher will be the premium. It would
be useless, and perhaps even misleading, for an insurer to quote price “X” for
coverage “Y” since much will depend on the evaluation of the particular risks of
each air carrier and the track record of each air carrier from an aviation safety
and insurance perspective. Moreover, national and local laws vary regarding
recoverable damages. The exposure in the case of unlimited liability will depend
on the laws of the country where the action is brought.

The rate and premium are based on a maximum limit of insurance that would
provide sufficient coverage for that carrier’s worst case scenario. Hence, an
amount will always have to be based not on the limited liability of Warsaw
Convention but on the carriers’ unlimited liability under Article 25 of the Warsaw
Convention (wilful misconduct).

Q* What mechanism can be established to allow periodic adjustments to agreed
liability limits to account for inflation?

A: There are many mechanisms that can be used for this purpose, once the
Conference has set a base liability limit. Among them are the following:

0 periodic review and increases, if necessary, to reflect changes

0 build in periodic increases, perhaps by a fixed amount of SDRs or a
percentage increase or based on external inflation index, such as the index
of inflation in G7 countries or OECD countries.

In Article 42, MAR3 proposes to increase the SDR 100,000 (about $150,000)
liability limit by SDR 12,500 (about $18,750) on the 5th and 10th years after
MAR3 enters into force, unless a specially convened diplomatic Conference sets
a different limit. (If MAR3 had entered into force soon after it was introduced
in 1975, and if the Conference had conducted 5-year  reviews, the limit would
have escalated to over SDR 150,000 (about $225,000) by today).

Q: How should 1995 liability limits be determined?

A: Carrier liability limits should be based on several factors: the range and size of
compensatory awards for losses in air transportation of the State involved; the
ability of the carrier to insure against potential losses; the degree to which the

-carrier accepts liability without regard to fault; and the availability of a fund to
supplement the compensation available from the carrier.
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Q:

A:

Q:

A:

Q:

A:

Q:

A:

How are damages determined in U.S. courts?

Pecuniary losses are proved by examining factors such as the passenger’s future
earning potential and other economic characteristics. Non-pecuniary or non-
economic losses are intended to replace positive non-pecuniary benefits that the
passenger would have provided to the family if he or she had lived (loss of
society).

Distinguish %trict” or “absolute” versus 9mlimited” liability.

“Strict” or “absolute” liability modify the requirement of an injured party in a tort
action to show that the injuring party was at fault or negligent in order to obtain
recovery. In the context of this Airline Liability Conference, the term “strict
liability” means that the party that caused the damages bears responsibility
without actual proof of its fault or negligence. (In some common-law
jurisdictions, this is known as “absolute” liability. In those jurisdictions, “strict
liability” may permit a defendant to prove that it was not at fault.)

“Unlimited liability,” on the other hand, goes to the quantum of damages an
injuring party may be expected to bear, once liability for the injury is established.
If liability is “unlimited,” it means that the carrier has assumed responsibility for
payment of all provable damages. Under Warsaw, this does not include punitive
d a m a g e s .

What is the liability regime under the Warsaw Convention?

The Warsaw Convention sets up a regime of “presumed liability, ” i.e, the carrier
is presumed to be liable unless it shows that it has not been negligent. In Article
17, it states simply that “[t]he carrier shah be liable for damage sustained in the
event of the death or modily injury] of a passenger”. However, Article 20
permits the carrier to show that it took “all necessary measures to avoid the
damage or that it was impossible . . . to take such measures. ” MAP 3 would
remove this defense of non negligence for damages involving death or bodily
injury.

Would retention of defenses under Article 20(l),  but limited only to
unforeseen and unpreventable terrorist attacks, be a recommendable course
of action as an element of an inter-carrier agreement?

Arguments in favor of retaining the defenses are:
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Retaining the defense for accidents caused by attacks, hijacking and sabotage
would represent only a partial waiver. No barrier appears to exist to such a
partial waiver of the carriers defense under Article 20. The waivers included in
the Montreal Intercarrier Agreement ($75,000) and the Japanese Initiative (SDR
100,000) are complete.

Carriers (and their insurers) prefer to retain the Article 20 defense for several
reasons. It avoids the airline liability for events beyond their control, and hence
the costs of ensuring those risks. Further, it provides a framework for seeking
contribution from other potentially responsible parties.

Arguments against retaining the defenses are:

It may be difficult for governments to accept retaining the Article 20(l)defense
in respect of any claim brought by or on behalf of an innocent passenger for any
amount below a figure that would reflect at least the MAR 3 limit, even in the
case of an unpreventable terrorist attack.

Moreover, the U.S. DOT stated in its order granting antitrust immunity that it
would expect any new agreement to provide that passengers ticketed in the US
and U.S. citizens and permanent residents will recover compensation on a strict
liability basis. A consensus recommendation to retain the defense, not only for
the carrier but also for any supplemental plan administrator, would make DOT
approval much more difficult. ’

Finally, some would argue that airlines can prevent some attacks and that, where
attacks are preventable, airlines should bear some responsibility. Rutting aside
the merits of that argument, the realities are that many governments and other
groups agree with it and have imposed liability for failure to prevent attacks.

Q* What are the possible jurisdictional approaches for an interim agreement?
Is a country-of-origin approach recommended?

A: There are many possible jurisdictional approaches for special contracts if it
appears likely that different countries or regions may require different special
contracts: (i) place of issue, (ii) all citizens and permanent residents, (iii) place
of accident, (iv) place where action is brought, (VI to/through/from, (my place of
domicile or principal place of business of air carrier, (vii) State of corporate
headquarters of air carrier, (viii) Article 28 of the Warsaw Convention, (LX)  air
carrier flag, (x) domicile or permanent residence of passenger and (xi) country of
origin, All of these have advantages and disadvantages and some are highly
impractical.
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If the objective is to ensure that all passengers are fully compensated,
jurisdictional approaches (ii) and (x) might be worthwhile to consider but they
present serious documentation problems for airlines who might have to have
different contracts of transportation for passengers of different nationalities.
Jurisdictional approaches (i) (place-of-issue) and (xi) (country-of-origin) would,
in most cases, address this objective since the place of issue, country of origin,
and the domicile or permanent residence of a passenger, are often the same place.
These approaches would also avoid conflicts among multiple jurisdictions
applying the to/through/from approach.

Q:

A:

What jurisdictional approaches have countries used?

Countries have used three main jurisdictional approaches:

a. Flag-Based. Under this approach, all carriers of a certain national registry
agree to the same liability limit and grounds for liability. The Japanese
carriers have used this approach.

b. “To-from-through. ” Under this approach, all services to, from or through
a country must accept liability on the same terms, whatever the
passenger’s or the airline’s nationality. The United States used this
approach in the 1966 Montreal Intercarrier Agreement among carriers, as
did Italy in 1988. ECAC adopted this approach in its Recommendation
to carriers.

C. Countrv-of-origin. The grounds for and limits of liability are determined
by the country from which the international transportation originated or
where the ticket was issued. This approach is reflected in Article 35A of
the convention, as amended by the Guatemala City/Montreal Protocol No.
3 amendments.

Q: May there be a framework agreement setting liability etc., but leaving the
limits to each country? On a placeof-issue or departure basis? On an all-
citizens basis? On a to/through/from basis?

A: Yes, however, any inter-carrier framework agreement could not reduce the rights
accorded to passengers, nor could it derogate from the obligations imposed on the
air carriers, under the Warsaw Convention itself.

If the framework agreement is applied on a to/through/from basis, there could
arise overlaps in fom, asserted jurisdiction and rules. The reason is that all
international flights are to/from at least two different States. Furthermore, if a
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Q:

A:

Q:

A :

particular journey includes agreed stopping places in several States, the limits of
each of those States would also apply. The result could be a plethora of
jurisdictions and limits applicable to each passenger on a single flight. The
to/through/from formula worked well for the Montreal Intercarrier Agreement
while there were no other special contracts. This formula could be problematic
in the case of a global inter-carrier agreement to devise special contracts
acceptable to more than one country.

What jurisdictional approach is suggested by the U.S.?

The DOT Order and the U.S.-developed Supplemental Compensation Plan
propose a country-of-origin approach.

Would a successive carrier be bound by the liability limits of a new inter-
carrier agreement (i.e., where there is code sharing, interlining)?

Article 30(l) of the Warsaw Convention deems a successive carrier “to be one
of the contracting parties to the contract of transportation insofar as the contract
deals with that part of the transportation which is performed under its
supervision. ” Insofar as the Convention contemplates a single contract of
transportation, it suggests that successive carriers will be bound by that contract
according to its terms. If it describes only a single limit of liability by special
contract, successive carriers may be subject to that limit.

Code sharing. Generally, in the code-sharing situation, the contract of carriage
is between the passenger and the carrier in whose code the transportation was
sold. The liability of the carrier under whose actual supervision the
transportation is provided may be liable consistent with the terms of that contract.

B. SUPPLEMENTAL COMPENSATION PLAN

Q:

A:

What is a Supplemental Compensation Plan?

A Supplemental Compensation Plan (SCP) provides a source of funds to
compensate a passenger or claimant for losses that exceed the individual airline’s
liability limit or in the absence of such a limit, in excess of a certain level of air
carrier liability. Under the U.S. -developed SCP, passenger contributions
collected by the airline would purchase coverage administered by a Contractor,
to be used to compensate economic and non-economic losses. A modified version
of the SCP, called an Airline Alternative Comoensation Plan (AACP) differs from

,ll



the SCP primarily in that it operates to provide a comprehensive settlement of the
carrier’s liability under the Warsaw Convention. Thus, the carrier’s
responsibility for claims compensated by the AACP would be determined by
intercarrier agreement, independent from its existing or proposed limitation of
liability under Warsaw, the Montreal Intercarrier Agreement or any new special
contract.

Q:

A:

How does an SCP benefit passengers absent MAP3?

An SCP would benefit passengers in that it would provide passengers with prompt
compensation and measures of damages greater than those that might otherwise
be unavailable unless they established wilful misconduct or the carrier waived its
limit of liability. Moreover, a plan provides a legitimate framework for
establishing a strict and unlimited compensation system without creating the
problems that might result if airlines were asked to bear such liability. Further,
passengers are guaranteed a payment from the plan even if the airline’s insurance
should fail (perhaps as a result of policy breaches or insolvency of insurers), if
the combined single limit of available insurance is insufficient  to compensate
passengers fully or if the airline is insolvent. In these circumstances, the
passenger contribution would be fully justified. Even if none of these situations
arise, claimants are better off since the SCP could save them the delay,
uncertainty, expenses and stress of obtaining a judgment against an airline.

Q: Why is a Supplemental Compensation Plan considered especially appropriate
for the United States?

A: If claimants can get their cases before U.S. courts, they may be able to recover
compensation far in excess of that available in most other jurisdictions. In
addition, the U.S. government is committed to ensuring that passengers on
international trips can get recoveries similar to those available on domestic trips,
which exceed dramatically the limits of liability applied to international trips. An
SCP may be necessary to ensure international and domestic compensation parity,
especially given the size of claims in U.S. courts.

Q: Why does the U.S.-developed SCP cover U.S. citizens and permanent
residents regardless of where the ticket was issued?

A: Because the U.S. Department of Transportation has indicated that this is an
important requirement of any intercarrier agreement to establish a supplemental
compensation plan.
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Q: Can the passenger and airline agree in advance to exclude the application of
Warsaw’s Article 25, given the wording of Articles 23, 32 and 33?

A: Article 25 eliminates the Warsaw liability limit if the damage is caused by wilful
misconduct. Article 23 nullifies any provision seeking to relieve an airline from
liability that it otherwise assumes under the Convention. Article 32 has similar
effect, except that there is doubt whether it applies just to the applicable law and
jurisdiction provisions or to any provision purporting to infringe Convention
rules. The issue is somewhat academic in view of Article 23. Article 33 permits
an airline to make regulations governing its passengers, but only if not in conflict
with the Convention.

Although it is not entirely certain, a passenger and a carrier probably cannot
agree by way of the contract of carriage to exclude the applicability of Article 25.
Thus, a claimant probably must be permitted to assert a claim based on an
airline’s wilful misconduct or intentional tort under Article 25.

However, Article 23 does not prevent an airline from taking a written release
from further liability in exchange for paying compensation to a passenger.

The original U.S.-developed SCP contemplates that a claimant may be given the
choice of either asserting an Article 25 claim or getting access to the SCP. To
receive payment, the SCP would require claimants to (a) agree that the sums
being paid under the Plan constitute full and fair recovery for all damages sought;
and (b) release and discharge all potential parties known and unknown from
liability. An airline may use that release as a complete defense to any further
claims whether under the Convention or otherwise.

Q* Once a claimant has collected compensation up to the no-fault liability limit
from the airline’s insurance company, when, if ever, would the claimant have
to choose between suing under the Warsaw Convention or seeking
compensation from the Contractor? What if the family launches a Warsaw
suit prior to electing to go with the SCP? If it subsequently chooses the SCP,
what happens to the dollars spent on the suit thus far? Does the launching
of the suit immediately disqualify the family from opting for the SCP?

A: The U.S.-developed SCP will make remedies under Warsaw and under the SCP
mutually exclusive. To receive payments, the SCP would require claimants to (a)
agree that the sums being paid under the Plan constitute full and fair recovery for
all damages; and (b) release and discharge all potential parties known and
unknown from liability.
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If the SCP Contractor compensates a claimant and receives in return a receipt
releasing the airline and others from liability without reservation, the claimant
should not be able to pursue further claims against the airline or any party named
in the release. At some point the claimant will have to choose whether to accept
the airline/Contractor offer of settlement or to continue its Warsaw litigation. An
SCP should be able to make further pursuit of litigation unattractive by making
an offer comparable to that available at the end of the day in litigation, without
all the delay and cost of litigation.

The Conference may consider any additional protections it considers necessary
or desirable.

Q: Since the passenger will have paid for the SCP, can a claimant subsequently
be denied access to it because he or she decided to assert an Article 25 claim?

A: Yes. Under these circumstances, the SCP may be characterized as a conditional
offer made to those passengers that purchased a ticket from whence the
contribution is made. The payment of the contribution would not mean
acceptance of the offer, but only the right to participate in the SCP in accordance
with applicable conditions, if and when a claim is made. One condition would
be the claimant’s waiver of any right to assert an Article 25 claim.

Q: Is there any possibility that a claimant might be able to make a double 0
recovery under the SCP and on a wilful misconduct claim?

A: If the risk of double recovery were to arise, in some jurisdictions the courts
would reduce the damages to which the claimant is entitled under the Convention
by an amount equal to the compensation he or she has received under the SCP,
thus preventing a double recovery.

The U.S.-developed SCP would require a complainant to sign a waiver of any
further legal action against the individual airline or any other potential parties to

. obtain payment under the SCP. If, however, for any reason this waiver is
adjudged ineffective, the plaintiff would most likely not be able to make a
recovery both under the SCP and on a wilful misconduct claim because any
damages paid under the SCP should be credited toward any further potential
damage award.

In U.S. practice, the collateral source rule prohibits a court from considering
benefits a plaintiff receives from third parties; however, the rule does not apply
when the source is the defendant or someone acting for the defendant. Barkanic
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v. CAAC, 923 F.2d 957 n.8, (2d Cir. 1990); Yost v. American Overseas Marine
Corp., 798 F.Supp.  313 (E.D.Va.  1992).

Q: Is a surcharge allowable? Is it a tax?

A: The U.S. Department of Justice has ruled that a passenger contribution under the
SCP would not be considered a tax since it is imposed by the carrier, albeit to
fulfii a government mandate.

Q: What guidelines did the U.S. DOT give?

A: DOT’s order sets two guidelines:

1. For international trips ticketed in the United States, passengers should be
entitled to prompt and complete compensation on a strict liability basis
with no per passenger limits and with measures of damages consistent
with those available in cases arising in U.S. domestic air transportation.

2. The same parameters should apply to U.S. citizens and permanent
residents traveling internationally on tickets not issued in the United
States.

Q: Does the DOT Order mandate that the intercarrier agreement include an
SCP?

A: The guidelines of DOT’s order set forth the U.S. Government’s expectation that
there be compensation on a strict liability basis with no per passenger limits and
with measures of damages consistent with those available in cases arising in U.S.
domestic air transportation. The SCP, or a modified version thereof, is the best,
if not the only, practical way to accomplish that objective.

Q* Would the U.S.-developed SCP agreement replace the 1966 Montreal
Intercarrier Agreement?

A: We would expect the SCP, coupled with a new inter-carrier agreement with higher
liability limits, to replace that Agreement.
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Q- Will it be necessary for each airline to amend its contract of carriage to
incorporate its acceptance of the new SCP?

A: Yes.

Q: Would the SCP be open to alterations every 2 years subject to DOT
approval?

A: The U.S.-developed SCP does not envision reopening every two years.
However, the coverage will be renegotiated periodically since it is subject to
renewal according to its terms. It is expected that changes can and will be made
to the SCP pursuant to this process.

Q: Discuss the rationale for collecting equal contributions from passengers who
may, in the event of an accident, be entitled to unequal recovery based on a
factors such as life expectancy and income.

A: Clearly, the costs of providing the funds for the SCP will vary according to the
number of passengers transported. Other factors will, of course, go into
computing the amount of capital necessary to fund the plan, and thus the amount
of contribution necessary. The assessment of an equal contribution is also simple
and easy to administer.

0

Q* With respect to the requirement that the U.S.-developed SCP pay a lump-sum
distribution of the claim within a fixed period of time after fiig:

(3 What if the claim is unsubstantiated and the SCP or carrier is not able
to determine the validity of the claim within the period?

A: The U.S.-developed SCP states that the 90&y period for making
an offer to settle does not run until the claimant has provided all
reasonable information requested by the Contractor or until
payment by the carrier to the claimant of an amount equal to its
liability limit under the Convention, or pursuant to a special
contract under the Convention in cases arising in international air
transportation, whichever occurs later.
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W) Can a proper assessment be made within the allowed period?

(iii)

A: Ninety days should be a reasonable time to evaluate a claim where
the only question is the quantum of damages. However, the
Conference may consider a different tune period.

Is the period long enough to permit identification of claimants entitled
to payment?

A: Under the draft Plan, airlines are to identify the potential claimants
to the Contractor. The 90&y period does not begin to run until
the claimant has provided all reasonable information requested by
the Contractor or until payment by the carrier to the claimant of
an amount equal to its liability limit under the Convention, or
pursuant to a special contract under the Convention in cases arising
in international air transportation, whichever occurs later.

(iv) What if the SCP or carrier is not able to identify the persons entitled
to payment within the period (for example, in case of a dispute among
potential heirs)?

A: The 90&y period does not begin to run until the claimant has
provided all reasonable information requested by the Contractor.

Q- Would an escrow arrangement be established to hold funds pending
resolution of disputes among claimants?

A: The SCP does not address this issue, since it may be advisable to leave, to the
greatest extent possible, claims resolutions procedures to the carrier and the
contractor in individual cases. The Conference may propose any necessary
changes.

Q. What if a previously unidentified claimant emerges to make a claim after a
lump sum payment has been made?

A: Under Article 29 of the Warsaw Convention, the right to damages is extinguished
if an action is not brought within two years. Moreover, under the Plan, each
claim is evaluated on its merits. If a claimant seeks damages in respect of a
passenger for which compensation has not already been paid, the Contractor will
pay the claim. This could occur in the case of a spouse who did not originally
file a claim, but later seeks compensation for loss of society after a payment for
lost support was already made to a different claimant such as a child. If,
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however, a later claimant, a an unknown heir, seeks compensation for lost
support, the Contractor may be forced to request the earlier claimant to refund
a portion of the settlement or to seek third-party resolution of the proper
apportionment between the claimants.

Q- How should payments for minor injuries be treated?

A: Since the SCP deals only with claims that exceed a carrier’s limit of liability (or
in the case of a carrier with unlimited liability, above a determined level), it
would probably not be called on to pay a claim for minor injuries.

Q: Is the new SCP enforceable before E.U. courts given the EC directive on
unfair terms in consumer contracts? Under the EC directive, it is unfair for
a service-provider to restrict its liability for death or injury of a consumer.

The EC Directive on Unfair Terms in Consumer Contract (93/13/EEC)  sets out
rules imposing specific concepts of fairness and good faith on certain terms in
consumer contracts for implementation into the laws of member states by 31
December 1994. The SCP will be a contract between airlines and the Contractor.
As such, it cannot be regarded as a consumer contract, although it is conceivable
that the combined effect of its terms, passengers’ premium payments and a likely
connection with a regulatory mechanism could alter that position. If the SCP is
treated as a consumer contract, the Directive will apply to those of its terms that
have not been individually negotiated. The enforceability of such terms against
a passenger (as a consumer) will be governed by an assessment of fairness unless
they (a) define the main subject matter of the contract, or (b) concern the
adequacy of price against the goods or services soled. In practice, this means
(provided they are written in plain intelligible language) that terms in the SCP
defining the Contractor’s obligations and determining the premium or amount
payable on a loss would be exempted from the application of the Directive.

Q: What is an Airline Alternative Compensation Plan (AACP) Agreement?

A: An Airline Alternative Compensation Plan (AACP) Agreement would establish
an elective benefit to be offered to Warsaw claimants in settlement of Warsaw
claims. Acceptance of an AACP benefit would require the claimant to settle and
release all claims against the airline arising from the injury giving rise to the
Warsaw claims and to assign to the airline all claims against other persons (e.g.,
manufacturers) arising from such injury. A Warsaw claimant would be required
at a fured  point in time -- u, 90 days after being offered an AACP benefit --
to decide whether to accept that benefit or to continue to assert Warsaw rights.
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A claimant asserting Warsaw rights would not benefit from the AACP. Like the
SCP, the AACP benefit to be offered would be structured by the airlines both as
to substance and procedure. It would need to be sufficiently attractive to gain the
voluntary acceptance of claimants.

Q: How does AACP differ from the Supplemental Compensation Plan (SCP)
Agreement?

A: An AACP differs from the SCP because the AACP does not involve a special
contract under Article 22. It is more precisely an alternative to air carrier
liability under any special contract or under the Convention itself, as opposed to
a supplement to that liability. The AACP would require a claimant to choose
between litigating under Warsaw or seeking compensation under the AACP,
whereas the SCP does not force a claimant to choose until the carrier’s liability
is established and a settlement offer is made.

Q: What are the advantages of the proposed AACP?

A: The advantages of the AACP are several. First, a claimant choosing to
participate in the AACP would release all Warsaw claims at the threshold,
including willful misconduct claims. Thus, unless the claimant were willing to
risk facing Warsaw defenses & a recovery at Article 22 levels (a rare case), the
claimant would accept the AACP benefit.

Second, for the same reason, it would allow the airlines to avoid the cost and
adverse publicity of court litigation over the conduct giving rise to injury and the
appropriate measure of compensation.

Third, it would permit the airlines properly to claim credit for moving creatively
to meet passenger needs rather than casting airlines as reluctantly accepting
special contracts to preserve Warsaw.

Fourth, the carrier’s contribution to the total compensation available to claimants
electing the AACP would not be determined by its special contract under Article
22. Carriers could agree to a uniform special contract without regard to the level
of their responsibility for damages in the case of claims presented to the AACP.
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HI. RELATED ISSUES

Q: What topics are permitted for discussion under the EC negative clearance?

A: JATA requested negative clearance to hold inter-carrier discussions to consider the
possibility of reaching intercarrier agreements on higher liability limits established
voluntarily by way of special contracts under Article 22 of the Convention. The
EC’s negative clearance of September 1, 1993, permits the airlines to discuss
liability limits for death of, or injury to, passengers. The Commission also stated
its understanding that: (1) participation in the discussions is voluntary; and (2)
the outcome of the discussions will not be binding on participants.

Q: What topics are permitted for discussion under the DOT Order?

A: As a general rule, the Order may be construed as extending antitrust immunity.
to discussions that are reasonably related to the preparation, negotiation and
implementation of a proposed agreement on passenger liability limits. The Order
provides that attendees of the Airline Liability Conference “must not discuss
rates, fares or capacity, except to the extent necessary to discuss ticket price
additions reflecting the cost of any passenger compensation plan. n Accordingly,
attendees should be particularly careful to avoid discussion of issues unrelated,
or only tangentially relate& to such a proposed agreement. To insure compliance
with the conditions in the Department’s order, the following general guidelines
should be observed.

0 During the meeting, the parties should adhere strictly to the stated agenda.
Subjects not included on the agenda should not be discussed at the meeting
absent the advice of counsel.

0 The parties should avoid discussions concerning rates, fares, costs,
capacities, market shares, marketing strategies, and customer a

classifications.

Q: How long does the DOT immunity exist?

A: Until July 6, 1995.
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Q: What are “Bereaved Family Associations?”

A: Bereaved Family Associations are associations of families of victims of air
incidents. They provide support to the families, share technical advice on
pursuing claims and engage in political activity necessary or desirable to address
the many problems faced by such families.

The first Bereaved Family Association was formed because of the 1983 KAL 007
shootdown, and represents groups in 3 countries and families in 16 countries.

The second family group resulted from the 1985 Arrow Airlines crash in Gander,
Newfoundland, Canada.

The third family association resulted from the 1988 Pan Am 103 (Lockerbie)
incident, and has affiliates in various countries.

Other family associations were formed in response to national or international air
incidents.

Q: Why are Bereaved Family Associations formed?

A. Initially, the low liability limits and the slow process of addressing damages
claims led to the formation of Bereaved Family Associations in many countries.
Other reasons for their formation include:

0 the families’ perception that international air carriers provide inadequate
regard for the practical, human, and political consequences of air incidents
(lack of support);

l the need for a support group for bereaved family members;

0 promoting and advancing the air crash investigative process; and

0 the desire to participate in supporting and creating rules, regulations, and
legislation to improve and update air liability, air safety, and the air
seauity system.

Q: What influence do the Bereaved Family Associations exercise?

A. The family support groups and their leadership exercise considerable influence
nationally and internationally because many victims were businesspeople, high-
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ranking Government officials, politicians and other people of influence, who
attract media attention.

Q: Are there areas of common interest between air carriers and Bereaved Family
Associations?

A: Some bereaved family associations have worked cooperatively with air carriers
in the United States on the issues of international air carrier liability.
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Substitute for the second question on page 11:

Q: Would a successive carrier be bound by the liability limits of a new inter-carrier
agreement (LR, where there is code sharing or interlining)?

A: Article 30(l) of the Warsaw Convention deems a successive carrier “to be one of the
contracting parties to the contract of transportation insofat  as the contract deals with that
part of the transportation which is performed under his supervision.” Under some
circumstances, Article l(3) of the Convention deems the contract of carriage to be a
single contract of transportation. If the contract is deemed to be a single one, the
Convention provides that each successive carrier will be bound by terms of that single
contract. If the first contract also includes a special contract under Article 22(l) of the
Convention, there is a risk that the special contract will be carried over and apply to the
transportation performed by each successive carrier. Of course, if the parties to the
successive transportation specifically provide in the special contract that a special
limitation applies only to the carriage performed by the first carrier, it will not apply to a
successive carrier.

.
Code Generally, in the code-sharing situation, the contract of carriage is
between the passenger and the carrier in whose code the transportation was sold. The
carrier actually performing the transportation may be liable consistent with the terms of
that contract.
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EXPLANATION OF AGREEMENT TO
ESTABLISH UNITED STATES SUPPLEMENTAL

COMPENSATION PLAN

Page  1

The draft SCP will supplement the carriers’ liability under the Warsaw Convention,
determined under its special contract in the case of trips with a place of departure in the United
States. This draft SCP is designed to meet the guidelines established by the Department of
Transportation in its Order 95-2-44 granting airlines discussion authority.

Article 1, titled “Carrier Obligations, ” establishes the method of collection to fund the
compensation plan. Section 1.1 says that the issuing carrier must collect and pay the
contribution to the SCP. Article 1 also requires that moneys collected either shall be segregated
by the carrier from its own funds or shall be paid over to the Contractor within 30 days from
the end of each calendar month.

Article 1 further requires each carrier to include in its tariff the Compensation Plan
Contribution and to revise those tariffs to reflect any change in the SCP. Each  carrier must
maintain, for not less than 2 years, passenger records, or a copy of such records. Each carrier
must notify the Contractor of any claim for personal injury or death against the carrier and must
provide information to the Contractor concerning such claims. A carrier must also use its best
efforts to assist the Contractor in evaluating and addressing claims made under the Plan.

Section 1.5 permits the Contractor to bring an action for breach of the carrier’s
obligations in any court of competent jurisdiction. Section 1.6 appoints the ATA and IATA as
attorneys in fact for the purposes of administering the SCP.

Article 2, titled “Contractor Obligations to Claimants,” sets forth the method by which
claims are to be handled. Section 2.2 requires the Contractor to pay any provable damages to
the extent they exceed a carrier’s liability arising from death or bodily injury of a passenger
caused by an accident on board aircraft or during embarking or disembarking. This obligation
to pay would run to passengers departing from the United States in international air
transportation and to U.S. citizens and permanent residents, and is subject, infer da, to the
conditions that:

0 aggregate recovery cannot exceed a set per incident/per aircraft limit; and

0 the Contractor’s liability is coextensive with, but in lieu of, the airlines’ liability.

Section 2.4 authorizes the Contractor to exercise its rights to recover damages attributable to the
culpability of third parties. The Contractor must offer to settle with claimant within 90 days.
Section 2.8 requires the Contractor to reimburse a claimant for medical services, emergency
family support, or funeral expenses. Any such claims are included in the total damages to the
claimant.



Article 3, titled “Claimant Rights and Obligations, ” sets out how a claimant can obtain
compensation under the plan in lieu of its right to bring an action for compensation against the
carrier. Section 3.2 requires claimant to file a proof of claim that includes all reasonable
information required by the Contractor. The claimant must also provide any reasonable
additional information the Contractor requests. Claimants must permit the Contractor to conduct
a reasonable inspection or examination of any covered person and injured person seeking
moneys. Sections 3.4 allows the claimant to bring an action if the Contractor fails to settle.
A claimant dissatisfied with the offer may, however, seek a neutral determination of the amount
of compensation payable under the Plan either through arbitration or in a U.S. court.

Section 3.5 requires the claimant, in order to obtain payment, to:

0 release the Contractor from any further liability;

0 agree that the sums being paid are fair and constitute full recovery;

l assign irrevocably to the Contractor all recoveries and rights to recover damages
from third parties; and

0 release and discharge all potential parties known and unknown from liability.

Section 3.7 provides that no claimant shall have the right to contest the Contractor’s evaluation
of a claim made by any other claimant.

Article 4, titled “General Provisions,” provides that this agreement would not become
effective until it receives DOT approval. This article also states that nothing contained under
the SCP is intended to create any liability on the part of an air carrier, a carrier’s agent or its
employees, or an agent of a passenger, covered person, claimant or representative thereof.

The Supplemental Compensation Plan could be modified to apply only where passengers
‘elect to seek recovery of all provable damages from the Plan instead of seeking recovery from
the carrier, including for amounts within the carrier’s limitation of liability. (An Airline
Alternative Compensation Plan). The SCP differs from an AACP primarily in that the former
provides compensation in excess of the carrier’s limitation of liability and the latter establishes
a true alternative to such liability. One of the principal benefits of the AACP approach is that
the amount of damages that the carrier itself would be responsible for in any settlement by the
Plan could be determined by intercarrier agreement without regard to its limit of liability under
the Convention or any special contract made pursuant to the Convention. Of course, to the
extent a carrier could be held liable under Article 25 of the Convention for damages in excess
of its limitation, both the SCP and the AACP operate in the same fashion in that they provide
an alternative to pursuing a claim against the carrier. In this regard, it is important that the
Plan, in its dealings with claimants, offer its alternative compensation on behalf of the airline
itself.

A draft of a SCP is attached.
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Draft: June 12, 1995

AGREEMENT TO ESTABLISH A UNITED STATES
SUPPLEMENTAL COMPENSATION PLAN

PURSUANT TO ARTICLE 35A OF THE WARSAW CONVENTION AS AMENDED

WHEREIAS,  the Convention for the Unification of Certain Rules Relating to International
Transportation by Air done at Warsaw on October 12, 1929 (“the Convention”) establishes the
liability of carriers for damages sustained in case of death or bodily injury of a passenger in
international transportation or carriage by air; and

WHFREQIS,  the Government of the United States of America has requested that the
carriers establish a supplemental compensation plan as contemplated by Article 35A of the
Convention, as it would be amended by the Protocol done at Guatemala City (1971) to augment
the amounts recoverable from the carrier;

NOW, THEREFORE, the undersigned carriers have agreed to establish a Supplemental
Compensation Plan to supplement the compensation available under the Convention, which shah
be funded by passenger contributions and administered by a Contractor, as hereinafter provided:

Article 1

Carrier Obligations

1.1 Compensation Plan Contributions.

6) Each carrier or its agent shah collect when it issues a ticket, or a written
authorization for free or reduced-rate transportation, for:

(1) international transportation as defined in Article l(2) of the Convention; or

(2) foreign air transportation as defined in 49 U.S.C. section 40102(23);

where the place of departure for such transportation is in the United States, the amount
specified in Appendix B to this Agreement.

0) Each carrier shah act exclusively as agent of the contractor, and as a fiduciary of
the Plan, in collecting Compensation Plan Contributions, the proceeds of which shall be
held in trust by the carrier for payment to the Contractor. Each carrier shah promptly
either:



(1) segregate all such Compensation Plan Contributions from its own funds
in a manner satisfactory to the Contractor, or

(2) pay all such Compensation Plan Contributions over to the Contractor
immediately.

Cc) Within thirty (30) days from the end of each calendar month each issuing carrier
shall pay to the Contractor the total of all Compensation Plan Contributions that were,
or should have been, collected in that month, as determined by the completed revenue
accounting transactions for each month recorded in the appropriate account on the books
of such carrier, minus any Compensation Plan Contributions included in refunds made
by the issuing carrier in those cases where the transportation was not performed. Interest
at the rate of interest established under section 6621(a)(2) of the Internal Revenue Code
as of the due date and compounded daily shall be added to all delinquent payments of
these monies to the Contractor for the period of delinquency; provided, however, that
the payment of any such interest shall not excuse any such delinquency.

1.2 Tariffs. Each carrier shall include in its tariffs filed with the U.S. Department of
Transportation the provisions of Appendix A to this Agreement, and the Compensation Plan
Contribution specified in Appendix B to this Agreement, and shall revise those tariffs as
necessary.

1.3 Retention of Passenger Records. Each carrier shall retain the document evidencing any
transportation referred to in Article l(2) for at least two years after the date of the
commencement of such transportation.

1.4 Notice and Information to Contractor. Each carrier shall:

(a) promptly notify the Contractor of any claim for bodily injury or death filed against
the carrier that exceeds the amount of the carrier’s liability under the Convention or a
special contract made under the Convention;

(b) supply such information requested by the contractor relating to such claim as would
be available to any party in litigation against the carrier; and

w use its best efforts to make its facilities, employees, insurers and agents available
to the Contractor to assist it in the evaluation and disposition of any claim under the
Plan. At the request of the carrier, the Contractor shall reimburse the carrier, its
insurers or agents for the reasonable costs of such assistance.

1.5 Jurisdiction. Each carrier agrees to submit to the jurisdiction of any court of competent
subject matter jurisdiction within the United States in any action brought by the Contractor for
breach of the carrier’s obligations under this Agreement. In any action brought by the contractor
based upon any delinquency of a carrier, an agent of the carrier responsible for collecting
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Compensation Plan Contributions that the Contractor has identified as delinquent shall be named
as the necessary party defendant.

1.6 Attomevs in Fact. Each carrier hereby constitutes and designates the Air Transport
Association of America (“ATA”) and the International Air Transport Association (“IATA”),
their employees and agents as its attorneys in fact under this Agreement, for the following
purposes:

(a) ftig this Agreement and any amendments or additions thereto with the U.S.
Secretary of Transportation for approval;

09 negotiating the level of the Compensation Plan Contribution;

Cc) negotiating with and selecting the Contractor according to the criteria and
procedures set forth in Appendix C; and

d) monitoring the contractor’s performance of its obligations under this Agreement.

Article 2

Contractor Obligations to Claimants

2.1 Plan Administration. The Plan shah be administered by a Contractor, who shah be
selected and appointed according to the criteria and procedures agreed in Appendix C to this
Agreement.

2.2 Contractor Liabilitv. The Contractor shall be liable to a claimant for any provable
damages, to the extent those damages exceed a carrier’s limitation of liability under the
Convention or a special contract made under the Convention, arising from death or bodily injury
of a passenger, including economic and noneconomic losses, of

(1) any person carried in international transportation as defmed in Article l(2) of the
Convention or foreign air transportation as defined in 49 U.S.C. section 40102(23) for
which a contribution was, or should have been, collected under paragraph 1.1 (a) of this
Agreement; or

(2) any citizen or permanent resident of the United States in foreign air transportation as
defined in 49 U.S.C. section 40102(23), international transportation as defined in Article
l(2) of the Convention, or other transportation by air between two or more foreign
countries

caused by an accident that took place on board the aircraft or in the course of any of the
operations of embarking or disembarking.
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The Contractor’s liability is in lieu of the liability of the carrier, and the contractor is not liable
for damages recovered from the carrier.

The Contractor’s obligation to pay is subject to the conditions, limitations, exclusions and other
provisions set forth in this Agreement; provided however, that the Contractor’s liability shall not
in any event exceed in the aggregate the per incident, per aircraft limitation specified in
Appendix B.

2.2 Liabilitv Co-extensive with Air Carrier’s.

(a) The Contractor shall not be liable for any payment under this Plan unless the claimant
can maintain a claim for damages against the carrier under Article 17, Paragraph 1 of
the Convention or, in the case of foreign air transportation or other transportation by air
between two or more foreign countries, could have maintained an action if the
transportation had been subject to the Convention.

(b) It shall be an express condition of the liability of the Contractor to the claimant
that the carrier has paid, been held liable to pay, or has agreed to pay damages to the
claimant equal to the applicable limit of its liability under the Convention, or any special
contract pursuant to the Convention in the case of international air transportation, except
in the case of the insolvency of the carrier.

2.3 Insolvencv. The liability of the Contractor under this section shall not be affected by the
insolvency of the carrier, or by the carrier’s failure to perform any of its obligations under this
Agreement.

2.4 Assignment. It shall be an express condition of the liability of the Contractor to the
claimant that the claimant shall assign to the Contractor any recovery or right of recovery for
damages from any other potentially liable party, known or unknown, including the carrier to the
extent of its liability for claims in excess of the liability described in paragraph 2.2(b) above.
The Contractor, insofar as permitted by law, shall have the right to recover back such damages
from any such other party to the extent of such other party’s culpability.

2.5 Legal Fees and Costs. The Contractor shall not be liable for lawyers’ fees and other
costs of a legal action incurred by a claimant hereunder, in excess of those normally recoverable
under the law governing the action, nor shall the Contractor be liable for punitive damages or
their equivalent.

2.6 Notice to Claimant. Upon receipt of a notice from a carrier of a claim for bodily injury
or death, the Contractor shall notify the claimant of his or her possible rights of recovery under
this Plan and shall request the information necessary to make a proof of claim. The notice shall
explain the provisions of this Plan and the procedures for filing a claim.

4
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2.7 Offer of Settlement. If, after reviewing the information submitted by the carrier and the
claimant, the Contractor concludes that the claimant has established a valid claim for
compensation under this Plan, the Contractor shall make an offer of settlement to the claimant
within 90 days after receipt of the claimant’s proof of claim, or payment by the carrier to the
claimant of an amount equal to its liability limit under the Convention or pursuant to a special
contract under the Convention in cases arising in international air transportation, whichever
occurs later.

2.8 Emergencv Benefits. Whenever and to the extent the contractor  is liable for damages
under this Agreement, the contractor shall reimburse promptly a claimant for reasonable and
documented charges for funeral expenses, emergency family support or medical services or
supplies incurred by or on behalf of a person described in paragraph 1.1 (a) of this Agreement
arising from the accident giving rise to the claim for damages, pending the disposition of the
claim. Any such reimbursement shall be included in the total damages for which the contractor
is liable under the Plan.

2.9 Choice of Law. Any action brought in the United States by a claimant against the
contractor under this Plan, and the assessment of covered damages sustained in the case of death
or bodily injury of a covered person, shall be governed by the same rules of law in actions in
respect of death or bodily injury in any State of the United States that would be applicable in
any action that could be brought by the claimant in respect to the same subject matter. In no
event, however, shall the laws of any foreign jurisdiction be applied in any such action brought
by a U.S. citizen or permanent resident.

Article 3

Claimant Rights and Obligations

3.1 Claimant’s Right. The claimant shall have the right to receive from the Contractor the
compensation described in paragraphs 2.1 and 2.8, in lieu of its right to bring an action for such
compensation against the carrier.

3.2 Proof of Claim. To obtain compensation, the claimant must submit to the Contractor a
proof of claim that includes all reasonable information required by the Contractor, including any
additional reasonable information as the Contractor may request to verify the proof of claim.

3.3 hgxxtions.  The claimant shall permit the Contractor to conduct such inspections and
examinations as the Contractor may reasonably require.
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3.4 Failure to Offer to Settle. If the Contractor fails to settle a claim as provided in _
paragraph 2.7, the claimant may bring an action based on the Contractor’s liability under this ’
Agreement in any court of competent subject matter jurisdiction within the United States. 0

3.5 Disnute as to Ouantum. If the claimant is dissatisfied with the amount the Contractor
offers under paragraph 2.7, the claimant may seek a neutral determination of the amount of
compensation that should be paid either through arbitration or in any court of competent subject
matter jurisdiction within the United States.

3.5 Assignment of Claim. To obtain any payment from the Contractor in satisfaction of the
Contractor’s liability under this Plan (except with respect to interim payments of funeral
expenses, emergency family support or medical benefits under section 2.8), whether pursuant
to settlement or in satisfaction of a judgment of a court of competent jurisdiction, the claimant
shall execute a document satisfactory to the Contractor whereunder the claimant:

(a) shall release and discharge the Contractor from any further liability in full
satisfaction of all claims against the Contractor by such claimant; e

09 shall agree that the sums being paid under the Plan constitute full and fair
recovery for all covered damages;

w shall agree that, insofar as permitted by law, the Contractor shall be subrogated
to the extent of such payment, to all the claimant’s rights of recovery against any other
party to the degree of such other party’s culpability;

e

(4 shall irrevocably assign or otherwise preserve to the Contractor all recoveries and
rights to recover such covered damages from any third party, including the carrier for
claims in excess of liability described in paragraph  2.2(b) of this Agreement; and

63 shall otherwise release and discharge all potential parties known and unknown
from liability.

3.6 Relationshin to Other Suoolemental Comnensation Svstems. In the case of a claim made 0,
by or on behalf of a person in international transportation as defined in the Convention who did
not purchase, or receive an authorization for, such transportation in the United States, the
claimant, in addition to the requirements of section 3.6, shall irrevocably assign and preserve
to the Contractor all recoveries or rights to recover damages or other compensation.

3.7 No claimant shall have the right to contest the Contractor’s evaluation of any other
claimant’s claim.
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Article 4

Effective Date

4.1 Filing with DOT. This Agreement and each amendment or addition thereto shall be filed
with the Secretary for approval.

4.2 DOT ADDrOVd Necessarv.  This Agreement and each addition or amendment thereto
shall have no force and effect until and unless 1) it has been fmally approved and granted
immunity from the operation of the antitrust laws under 49 U.S.C. sections 41308 and 41309
by the U.S. Secretary of Transportation or his designee and then only according to the terms of
the Agreement and any conditions of any order granting such approval, and 2) the Secretary
requires carriers holding authority under Subtitle VII of Title 49 of the United States Code to
be deemed to have agreed to the provisions of this Agreement.

4.3 Parties and Counterpart Documents. This Agreement shall be open to signature by any
carrier holding authority granted by the Secretary to engage in foreign air transportation. It may
be signed in any number of counterparts which collectively shall constitute one agreement. Each
such counterpart shall be deemed an original, and shall be deposited with either the ATA or the
IATA and with the Secretary. It shall not be necessary in making proof of this Agreement to
produce or account for more than one such counterpart.

4.4 Application. The obligation to collect contributions and to pay supplemental contributions
in accordance with this plan shall apply to transportation to be performed on or after the
effective date of this Agreement.

4.5 Withdrawal. Any carrier that ceases to be engaged in foreign air transportation as
defined in 49 U.S.C. section 40102, and whose authority to engage in such transportation has
expired or is otherwise terminated, may withdraw from this Agreement by written notice to the
Contractor, the Secretary, the ATA and the IATA. Withdrawal shall not affect the obligations
of any carrier under this Agreement for any accident that took place prior to, nor for any
obligations, duties or liabilities that arose prior to, its withdrawal from this Agreement, nor shall
withdrawal affect its obligations as agent for any other carrier party to this Agreement, or its
obligations under any regulations issued by the Secretary.

4.6 Governing Law and Interoretation. The validity of this Agreement and its provisions
shall be determined under the laws of Delaware, excluding Delaware’s law of conflict of laws.
Any ambiguities arising under this Agreement shall be construed in favor of providing adequate
and timely compensation for death or bodily injury of passengers covered by this Agreement.

4.7 Governing Time. Subject to the provisions of the Convention, all dates specified in this
Agreement shall be based on Greenwich Mean Time.
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4.8 Notices. All notices, demands of other communications required or permitted to be given
or sent hereunder shah be in writing and shah be deemed to be duly given or received if and
when hand delivered or sent by registered mail, return receipt requested, postage prepaid, or in
the event of an emergency, by telegraph, facsimile transmission, or cable.

4.9 No Change in Carrier’s Liabilitv. Nothing contained in this Agreement shah be
construed to create any liability on the part of a carrier, ATA, IATA or their employees and
agents to any passenger, covered person, claimant or any representative thereof.

4.10 Headings. The headings of the Sections contained in this Agreement are inserted for
convenience only and shall not be interpreted to have any meaning inconsistent with the text of
this Agreement.

4.9 EMire  Agreement. This Agreement, including any appendices, contains the entire
understanding among the parties hereto in respect of the subject matter contained herein and may
be amended only by a duly executed written instrument or instruments.

INWITNESS -OF, the parties hereto have caused this Agreement to be duly
ex&uted  by their corporate officers.

Carrier:

By: Date:

Title:
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Antitrust Immunitv: Immunity from private or government suit brought under the U.S. laws
designed to protect competition.

Article 20 Defense: Also called the “defense of non-negligence. ” In a lawsuit brought under
the Warsaw Convention, an airline can avoid liability if it shows that it has “taken all necessary
measures to avoid the damage or that it was impossible for [it] to take such measures.” MAP3
would remove this defense for death or personal injury of a passenger. Similarly, the Montreal
Intercarrier Agreement waives this defense.

Contract of Carriage: The legal relationship between a passenger or shipper and an airline,
normally evidenced by a ticket. Under the Warsaw Convention, a ticket for international
transportation must have a place and date of issue, the place of departure and destination, the
agreed stopping places, the name and address of the carrier and a statement that the
transportation is subject to the liability rules of the Convention.

Discussion Authoritv: Permission from the U.S. government to discuss matters of mutual
concern in the public interest, even though the discussions might have otherwise led to the
inference of agreements in violation of the U.S. antitrust laws.

DOT ADDrOVak Approval of an intercarrier agreement and a grant of antitrust immunity by
the U.S. Department of Transportation.

Economic Authoritv: Authority to engage in air transportation from an economic regulatory
agency usually involving an examination of economic qualifications. This does not refer to a
technical or operating safety license.

Economic Iuiury: See Pecuniary Loss.

Euroman &oDosak

(1) ECAC.An ECAC proposal under which Member States should encourage air
carriers operating to, from or via the territory of ECAC Member States to participate in
a European intercarrier agreement setting up a new special contract. The special contract
should contain liability limits of at least SDR 250,000 (about US $380,000),  the speedy
settlement of claims, up-front payments to claimants, and ways to safeguard the limits
against inflationary erosion.

(2) European Union. A proposal of the Commission of the European Union to require
carriers serving a point in the Union to adopt liability limits of at least ECU 600,000
(about US $750,000).

Fault-based Liabilitv: Liability for damage based on proof of negligence, a deliberate act, or
an intentional disregard for the consequences.



Guatemala Citv Protocol: A 1971 proposed amendment to the Warsaw Convention. It
proposed major changes to the Convention’s passenger liability regime, which have been
incorporated into Montreal Protocol No. 3. Not in force.

Jauanese Initiative: In 1992, Japanese-flag airlines established a new special contract under
Article 22 of the Convention. In effect, Japanese carriers have accepted unlimited liability, but
recovery above SDR 100,000 (about US $150,000) is subject to the defense of non-negligence
under Article 20 of the Convention.

Montreal Additional Protocol No. 3: Often called MAP3. Montreal Protocol No. 3 would
amend the Warsaw Convention to eliminate the carrier’s defense of non-negligence under Article
20(l) and set the new passenger liability limit of SDR 100,000 (about US $150,000). The new
limit would be “unbreakable, ” i.e., a claimant cannot get any more money from the airline,
regardless of the claimant’s provable damages or the degree of airlines’ fault. This new limit
could be increased periodically. Further MAR3 would amend Article 22 of the Convention by
deleting the sentence that specifically permits a special contract with the passenger to establish
a higher limit. A new Article 35A would be added to allow each party to the Convention to set
up within its territory a system to supplement the compensation payable to claimants. Among
other changes, the Protocol would also allow a claimant to sue in the country of the passenger’s
domicile or permanent residence, provided the carrier has “an establishment” there (such as a
general sales agent). MAR3 is not in force.

Montreal Intercarrier keement: A 1966 agreement among all airlines operating to, from
or through an agreed stopping place in the United States under which the airlines agree to a
passenger liability limit of US $75,000 and to waive the defense of non-negligence permitted by
Article 20(l). In essence, airlines serving the U.S. agreed to establish special contracts with
passengers, as authorized by Article 22 of the Warsaw Convention.

Non-economic Iuiurv: See Non-pecuniary Loss.

Non-mxuniarv Loss: In U.S. practice, non-pecuniary losses in wrongful death or survival
actions can include mainly loss of society, mental injury, grief or anguish and pre-death
conscious pain and suffering.

Pecuniarv Loss: In U.S. practice, pecuniary loss can include several elements:

(1) loss of support;
(2) loss of services;
(3) loss of inheritance;
(4) loss of parental care, nurture, guidance training or advice; and
(5) medical, funeral and burial expenses.

A U.S. court may also award prejudgment interest as a pectmiary loss.
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Punitive Damages: An award of damages set so as to deter and punish undesirable conduct,
rather than to compensate for actual loss. U.S. courts have ruled that plaintiffs may not recover
punitive damages from an air carrier in a U.S. wrongful death action governed by the Warsaw
Convention, even if the carrier’s conduct amounts to wilful misconduct.

Right of Recourse: The right of a party liable for damages to recover part or all of that loss
from a third party. Airlines obliged to pay damages following an event occurring on board
aircraft sometimes have a right of recourse against a third party such as the air traffic control
service or the aircraft manufacturer.

m: Abbreviation for Special Drawing Rights, which are rates of currency exchange set by
the International Monetary Fund and are based on exchange rates for the U.S., German, British,
French and Japanese currencies. On June 1, 1995, one SDR was equal to US $1.5477.

Snecial Contract: An agreement between the carrier and the passenger permitted by Article
22(l) of the Warsaw Convention as part of the contract of carriage establishing a limit of
liability higher than that set by the Warsaw Convention.

Strict Liabiliw:  In U.S. practice, liability. without regard to fault. In some common-law
countries, there may be an opportunity for the defendant to show that it was not at fault.

Sunplemental  Comwssation Plan (SCP): A plan that would supplement the compensation
available from the airline. An SCP originaJly  developed in the United States to accompany
ratification of MAP3, under Article 35A thereof, would compensate a passenger for all provable
economic and noneconomic damages above the airline’s limit of liability. A modified version
of the SCP, called an Airline Alternative Comnensation Plan (AACP) differs from the SCP
primarily in that it operates to provide a comprehensive settlement of the carrier’s liability under
the Warsaw Convention. Thus, the carrier’s responsibility for claims compensated by the AACP
would be determined by intercarrier agreement, independent from its existing or proposed
limitation of liability under Warsaw, the Montreal Intercarrier Agreement or any new special
contract.

Surchawe: A charge on passengers in addition to the base fare that addresses a specific increase
in cost of the services provided by a carrier.

The Hague Protocol: Amendments to the Warsaw Convention proposed in 1955 that entered
into force in 1963 that, inter alia, doubled the passenger liability limit. A majority of States,
not including the United States, are party to this Protocol.

Ticket:A document evidencing the contract for air transportation.

Unlimited Liabilitv: Liability for all provable damages. In the context of this Conference,
unlimited liability shall refer only to compensatory damages, both economic and non-economic,
and shall not include punitive damages.

3



lb-front Pavment: A partial payment made before claims are finally decided.

Warsaw Convention: A treaty signed at Warsaw in 1929 that sets uniform rules governing the
relationship between air carriers and users (both passengers and shippers) of international air
transportation, including rules governing liability for personal injury or death to passengers. The
treaty makes transportation documents, such as passenger tickets, baggage checks, and air
waybills, uniform. It also sets a passenger liability limit of about $10,000, and permits a
carrier to avoid liability if it shows that it has “taken all necessary measures to avoid the damage
or that it was impossible for [it] to take such measures. ”

WiIful Misconduct: In general, an unreasonable action taken intentionally and in disregard of
a known or obvious risk that is highly likely to result in harm. Under Article 25 of the Warsaw
Convention, a carrier may not avail itself of the liability limits if the damage is caused by wilful
misconduct.

Written Authorization: Usually refers to the document that permits free or reduced-rate
transportation. e
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Preliminary statement by
European Regional Airlines Association

Backgrouhd

The European Regional Airlines Association represents the interests of more than 50 regional air carriers
operating in an area approximately 50% larger than the USA.

In 1994, their 650+ aircraft fleet carried more than 44m passengers, the majority of which were business
travellers. Around 30 % of these passengers travelled for interline transfer purposes.

ERA airline membership comprises fully independent airlines as well as the daughter companies of major
carriers.

ERA Views

The following notes summarise ERA’s initial views. ERA

accepts

the fundamental need to adjust the current Warsaw passenger liability limits

l that these limits are inadequate in many areas throughout the world

that a number of ERA airlines are already required under their national legislation to provide a higher
level of protection

agrees

the need for generally expedited compensation payments

suppom

a speedy initial ‘hardship’ payment without prejudice to any full and final  payment

the need for information regarding liability limits to be provided to passengers in a far clearer and
more digestible way than hitherto

recognises

the major differences which exist worldwide with respect to social and economic conditions

the seemingly impossible objective of establishing a single universally applicable compensation limit
which would satisfy all interested parties

contends I

l
:

that no new limit could ever remove the risk of individual parties seeking even higher compensation
through individual litigation
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higher limits could, in practice, act as a higher minimum threshold target for litigants
(I,

recent awards from such litigation have exceeded, by many dimensions, the largest limits proposed by
even the most vigorous governments and/or international bodies

is concerned

that smaller carriers are likely to be more seriously economically affected than larger carriers

such carriers have generally poorer access to insurance markets and favourable rates

a recent study has indicated that iusurance  rates for these carriers in Europe has forecast that insurance
rates could rise by more than 30%

advocates

a voluntary system to be implemented by airhnes

within such a system, the liability limit should be increased, but to a moderate level eg the ECAC
proposed limit

that individual carriers should be free to exceed such limits if they so wish.

19JuN95
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POSSIBLE ELEMENTS OF AN INTERCARRIER AGREEMENT

(Submitted by Air Mauritius)

Based on the discussions of the Conference so far, and taking into account views of carriers
expressed at the Legal Advisory Group Working Group and the LAG recommendations, there
seems to be an emerging consensus that

l the concept of an intercarrier agreement through voluntarily raising liability limits is
generally considered acceptable;

0 adjustment of the limits internationally agreed in the 1975 Montreal Additional Protocol
No. 3 by the applicable inflation factor since 1975 (updated MAP 3) would constitute a
reasonable updated figure; and

l governments should assume their responsibility to diligently modemise the Warsaw System
through ICAO.

However, any intercarrier agreement to be developed on this basis should also address the
following factors:

l in order to be acceptable to governments, the provision of an up-front payment facility;
l as a quidpro quo for voluntary increase of limits, the question of defenses under Article 20;
l the need for any “third-tier” beyond a new limit which must be entirely optional;
l the need to retain Article 21 throughout;
l the need to provide for financial assistance to developing countries’ airlines in meeting any

additional insurance premiums resulting from the additional risks/limits.

An intercarrier agreement by the Conference developed on this basis could have the following
elements:

+ first tier: Current Warsaw/Hague limits but on the basis of strict liability.
This amount could therefore become the minimum “up-front
payment” for claims in excess of the first tier.

+ second tier: The updated MAP 3 limit, periodically inflation-adjusted on the
basis of presumed-fault iiability  (defenses under Article 20
Warsaw/Hague being retained). Uncontested part of claim could
also be paid up-front, and that payment would necessarily include
the pay-under of the first tier.

+ third tier: Full (but not double) compensation of proven compensatory
damages on the basis of presumed-fault liability could be
secured through an optional, non discriminatory comprehensive
industry-wide insurance mechanism, incorporating passenger
surcharges. This mechanism should ensure that a passenger who
would only be claiming under the first or second tiers would not
be subsidising the passenger claiming under the third tier.
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Federation of Air Transport
lker Representatives in the
European Community

FATUREC

Faturec Position Statement on Airline Liability

Introduction

For several years various ICAO Member States have made considerable effort to expedite
the entry into force of Montreal Protocols 3 and 4 to the Warsaw Convention. Adherence
to these Protocols would mean a.o. updating of the liability limits. Although the number
of ratifications grew, the final goal has so far not been achieved.

It is generally felt that ratification by the Government of the United States, being a major
aviation country, would set an important incentive for other countries to follow suit.
Since this is not likely to happen in the near future consumer organisations note with
appreciation the fact that anti trust immunity was granted by the US Department of
Transport to IATA in order to accomplish an inter carrier agreement with regard to
liability limitation.

Although consumer organisations were not formally invited to attend the Conference,
FATUREC considered it appropriate to present its views informally, passenger interest
supposedly being one of the airlines’ major concerns.

Position

The consumer organisations believe that the global nature of air transport requires a
liability system that is universally applied. Different regional or national systems would
lead to less transparency and more lengthy legal procedures.

This Conference offers the best, and perhaps even the last opportunity to accomplish what
apparently could not be accomplished by States: to keep intact a universally applied
liability system and update the liability limits.

The aviation industry has never been in a better position to set the tone for possible future
intergovernmental arrangements.

Under these circumstances consumer organisations consider it most important that
agreement is reached before the end of the Conference. i
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0
support

The liability limit mentioned in ECAC Recommendation 16/l is 250,000 SDR. This is
still relatively low, given the fact that in some major aviation countries unlimited liability
is considered or even introduced.

However, taking into account the importance of a universal system, and given the unique
opportunity this Conference offers, the consumer organisations will support IATA in any
agreement reached regarding the liability limit, at a minimum of 250,000 SDR, provided
that the liability limit will be applied by all member airlines on all of their flights.

If necessary it can be left to individual airlines to add up to this minimum, eg. in order to
comply with national or regional regulations.



Fourth, the Legal Advisory Group recognizes a distinction between the limits of
responsibility airlines may offer and the level of damages to be awarded to or on behalf of
an individual passenger. The measurement of compensation is an issue to be determined
according to the law and social policy of individual states, and the adjustment of
responsibility limits should not be taken as a reflection on the adequacy or inadequacy of
current compensation measurements. Indeed, as was pointed out in certain insurance
underwriter comments brought forward yesterday, in states where the recommended
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Airline Liability Conference
Washington, 19-27 June 1995

Recommendations of the IATA Legal Advisory Group

After careful deliberation, taking into account the statements made at yesterday’s opening
session and the dialogue carried on yesterday afternoon, the IATA Legal Advisory Group
recommends that the Conference agree to focus its continuing efforts on a liability
approach including a level of individual airline responsibility of not less than
250,000 SDR, to be appropriately adjusted over time to maintain value.

The reasons for this recommendation are several.

First, the Legal Advisory Group is persuaded of the critical importance of avoiding a
breakdown of the Warsaw System. A breakdown, arising from government perceptions
that airlines are unwilling to take the actions necessary to adjust that system to provide
fair compensation to passengers, would result in severely increased liability risks,
including the possibility of punitive damage awards; severely increased litigation costs; a
consequent escalation of insurance rates; and, a potentially significant limitation on the
ability of smaller carriers to serve developed markets where government-imposed liability
and insurance regimes may prove prohibitively expensive.

Second, the Legal Advisory Group is persuaded that any airline responsibility limit less
than 250,000 SDRs would be viewed by governments as a basic retreat from the
responsibilities airlines were prepared to assume under MAP-3, the Montreal Agreement
and even the Warsaw and Hague Conventions. The inflation-adjusted figures reviewed
yesterday are dramatic evidence that the passage of time and the effects of inflation have
made the current limits offered by our relatively mature industry lower in real terms than
the historic limits offered by a then infant industry. Governments will be hard pressed to
avoid the political pressure for drastic change in this situation.

Third, the Legal Advisory Group believes that an adjustment mechanism is required to
keep faith with customers and governments and to avoid the unhappy consequences and
insurance disruptions of the type of step increase we must now consider.
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responsibility limit would be sufficiently  above the current award level to be effectively
unlimited, it is possible that the increase will remove the limit as a perceived target and
help stabilize the compensation system.

Fifth, the Legal Advisory Group is aware that the recommended responsibility level,
while perhaps imposing a significant cost increase on some carriers, still may not be
enough to satisfy all concerned governments. The Group believes that, using the U.S. as
a first working model, the Conference should develop an industry-wide, industry-
operated mechanism which permits such requirements to be satisfied through uniform
tariff surcharges and without competitive disadvantage to smaller carriers.

The Legal Advisory Group thus urges the Conference to accept its recommendation as a
working premise and to proceed to consideration of the appropriate defenses to liability
and the establishment of the industry-wide supplemental mechanisms necessary to meet
particular government requirements on a basis that is workable and equitable for all
members of the Conference.

20 June I995
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Recommendations of the IATA Legal Advisory Group

+ Tier 2 - Intercarrier  Agreement Limit SDRs 250,000
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EUROPEAN
COMMISSION

.

Thekeyobjectiveofthisconfetcnct-aswith~~~~p~prescotedby
~~~cousaiesduringthcintcrveningZOyears.istoachinna~incrraSe
inarrrcntliabilitylimits,while pxesuv&the1egaisystemconstimoedbyth:warsaw
Convetltion.~Onliab~of~~rrprrsentonlyorredananOft&~~
system of rules sllbscimively  governing intenMional air tmmport of passangas.
However, this one ehcnt bas called the anire Warsaw system into question because
of the axiachmnistic  ami intolerably low Ievels of compeasationWhi&itprovidcs.

The Warsaw system is cmaidy of enormous signifia for tk carriers but also, we
should not forget, of equal  importance for passengers.lkreforc,  it should be preserved.

Upholding the interest of coosumers  is one of the cennal  pmons of the
Commission of the EU and that is why we have responded e&u&i&ly  to IATA’s
invitation fo attend this Conference. It goes without saying that tfw Commission will
carefully follow the discussions that will take place this week. At the same time, it must
be stress4 that the Community will not be party to a solution which does not give
s&icient weight to the concerns of consumers.

The Commission has for some time sought to ensure that changes should be inuo&c&
to the current liability limits. In 1992, a consultation paper was issued entitled Parjenger
Liability  in Aim@ Accidenw  Warsav Convuuion  and I&ntai Maha Rquirw.
In line with the position outlined in this document, the Commission granted LATA  an
exemption for discussions on liability. Since then, the Commission has activeiy
participated in ECAC’s  aczivities  in this field. In Jumz 1994 ECAC adopted a: :
Rec0mmendation  urging airlines to enter into an inter-carrier agretmcnt which  would
krcasc the compensation limits to at least 250,000 SpeciaI Drawing Rights. The .I
Commission is of the opinion that limits should  be applied which, on the one hand, ! -
reflect the normal settlements in other modes of trausport  a& on the other hand, take
account of the most recent aviation settlements in Europe where air carriers have waived
the present limits. We would consider that a liability limit which provided for SDR
%MOO.  and which incorporated an appropriate revision me&an&m  fo update the limit
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:lj,>: SUBMISSION OF THE AFRICAN AIRLINES ASSOCIATIONI’ ,’
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.:<;42 ,“:f The Warsaw Svstem of Airline Liability

1:’‘p?”  1. ‘fi The African Airlines Association (AFRAA) welcomes and supports the
~++initi$ives  of IATA in convening this conference which we believe is timely. We are

” hopeful that the conference will be successful in achieving an acceptable compromise
,gqfias  #basis for regulating airline liability, without destroying the global uniformity that
A ?- the JVarsaw framework offers.

T-M2. @ The African Airlines Association is increasingly concerned over not only the
TC inagquacies  of the liability limit which should be adapted to reflect changing

conditions but also with its fragmentation.
KQ Q

*4J3* As regards the latter, AFRAA’s concern has been has been emphasized by
rec&t tendencies of unilateral actions to increase the passenger limit. Such

GNten&ncies,  in the opinion of AFRAA, will further destabilize the Warsaw System,
Di’- theqfby  diminishing its usefulness.

ZC4.  @ AFRAA is equally concerned over the Iack of progress in efforts that seek to
3,J, update the current system of a worldwide airline liability regime and in the entry into

force of the Montreal Protocol 3. Our Association has been advocating the
~5% ratiffcation of Montreal Protocol 3.

5. AFRAA also appreciates the difficulties of arriving at a level of compensation
R?J that?would  be satisfactory to all countries. It believes that it is still doubtful whether
,#&t sould be possible to reach, in the short term, agreement on an internationally

acceptable level of compensation that would be considered adequate on a worldwide
& ba&. Accordingly any international agreement must necessarily be a trade-off
,vff&etween  the interests of the various parties:



* the interest of consumers for reasonable and fair
compensation to be paid promptly to claimants;

* the interest of state in ensuring equitable protection of their
citizens;

* the interest of the airlines to contain their liability exposure
and insurance premium at reasonable levels with
consequential benefits to the consumer;

* the interest of minimizing costly and protracted litigation;

* the collective interest of all to ensure uniform procedures
that reduce legal conflicts and simplify claim settlements.

6. Despite these difficulties and divergences in the compensatory standards of
countries, sustained efforts should, in the opinion of AFRAA, be made to find solution
which would increase the passenger limit, without destroying the global uniformity
that the Warsaw System offers. In this context, AFRAA supports the concept of.an
inter-carrier agreement as a means of increasing the amount of compensation and that
would have a wider geographical coverage.

6.1.

6.2.

6.3.

6.4.

As regards the limit under the new inter-catrier  agreement,
it would be established at a level that would provide fair
and equitable compensation to the majority of the
travelling public, with the stipulation that the limit would
be upgraded regularly.

This base level would be accompanied by a second tier of
protection which would be offered in the form of
supplemental compensation on an optional basis which will
be accepted and rejected by the passenger.

As regards other elements of the new inter-carrier
agreement, AFRAA would favour certain collateral
improvements that would result in speedy settlement and
periodic upgrading of the limits within a specified period
of time or as soon as SDR-based consumer index increase
beyond a given percentage.

All the other main components of the international liability
system based on the Warsaw Convention would be
retained.

*********
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Statement by LOT - Polish Airlines on
Proposed In tercarrier Agreement

Having in mind

That there is a need to update the existing air carrier liability regime based, wherever
possible, on worldwide uniform rules;

That the most urgent solution is needed for updating air carrier compensation limits for
damages in cases of passenger death or injury;

That the key problem is to ensure full compensation for such damage while taking
account of the position of the majority of governments which consider maintaining
monetary limitation of air carrier liability essential and are unlikely to accept either
abolition or increase of existing limits up to the level sought by the richest countries and
groups of passengers;

That reconciliation of these objectives seems to be a prerequisite to a worldwide
acceptance of any relevant system;

That worldwide acceptance of existing intergovernmental agreements or of any new ones
dealing with these problems may need considerable time;

That, in the meantime, any improvements in the existing regime must respect that
provisions of the Warsaw System in force, as well as those supposed to enter into force
after obtaining a sufficient number of ratifications;

That any provisional arrangements must be flexible enough to offer optional solutions
wherever a uniform solution cannot immediately be adopted;

That any such arrangements must also be simple enough so as to be easily understandable
by the public;

That, in order to improve the present situation to the benefit of the public, air carriers may
wish to offer a temporary solution by means of an intercarrier agreement;



It is proposed

That the Conference consider the idea of working out a voluntary intercarrier agreement
which, after obtaining necessary governmental approvals, would be incorporated in the
air carrier conditions of carriage, and which might include the following provisions:

1.

2.

3.

4.

5.

6.

The carrier shall pay compensation to the passenger, or those entitled to
compensation, for death or injury occurred during the carriage by -air -- in
accordance with the applicable law.

The carrier shall pay compensation up to the limit of XXX per passenger,
irrespective of any lower limits that may be fixed under the applicable law. When
the limit fixed under the applicable law increases so as to exceed the above-
mentioned amount, the latter will be increased accordingly.

If there is a supplemental compensation system applicable, the provisions of this
intercarrrier agreement shall remain binding upon carriers as far as their liability is
concerned without affecting their obligations under such a system. (That
provision may need revision after the discussion on the SCP issue).

In the absence of an applicable supplemental compensation system, the carrier
shall assist passengers, at their request and at their own cost, and without
incurring any liability therefore, to obtain individual insurance as may be
available to ensure coverage of amounts exceeding the carrier liability limit.
Otherwise carriers may offer “special contracts” for increased (yet insurable)
liability limits against payment of an appropriate fee.

Persons entitled to compensation from the carrier shall receive the uncontested
part of the claim without delay and at any rate not later than XXX months of the
claim being made.

Persons entitled to compensation from the carrier shall receive a lump sum
without delay and not later than XXX days after their identification. The lump
sum shall be XXX % of the liability limit referred to under paragraph 2. The
lump sum may be offset against any subsequent sum to be paid in respect of
carrier liability, but not remunerable.
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Opening Statement on behalf of the
International Air Carrier Association
Peter Kaukars, Member IACA Board of Directors

Mr. Chairman, Ladies and Gentlemen,

The International Air Carrier Association, lACA, welcomes the opportunity to briefly
outline its position concerning the review of the Warsaw System.

IACA is the association representing carriers specializing in leisure-oriented traffic,
primarily in charter mode. IACA has been actively involved in the discussions on ECAC-
level and regards the compromise position expressed in the ECAC proposal as an
economically and legally practical proposal for an interim solution which takes due regard
of the widely accepted necessity of short-term adjustment of certain Warsaw elements
while preserving the general principles of the Warsaw system as a whole.

IACA believes that the ECAC proposal properly balances the closely interrelated
targets to raise liability limits to a widely acceptable level, to retain the Warsaw liability
regime, to permit quick settlement of certain uncontested parts of claims in case of death
or bodily injury of passengers and - of definite interest for IACA members - to avoid the
difficulties of any supplemental scheme.

IACA would like to call the attention of the conference to the fact that for air
transportation in the charter mode, the air fare is part of a tour package price paid by the
passenger to a tour operator, not to the carrier. Tour operators, however, have no

obligation to abide by carrier agreements because their liability is not regulated by Warsaw
conditions. Therefore, IACA members are concerned that - apart from and beyond
historic reasons for the failure of previous supplemental schemes -- practical control of
collecting additional premiums cannot be achieved in the case of tour packages. The
carrier would have to absorb additional costs without compensation in the’charter  price.

! - I



Charter traffic - particularly in Europe - is typically conducted between countries 0
of origin and countries of destination. The flow of traffic goes from the colder Northern
regions to Mediterranean points. Tour operators are mostly situated in the countries of
origin, they conclude charter contracts for aircraft or seat allotments with air carriers from
both countries, origin and destination. It is therefore highly important for IACA members
that air traffic to and from any geographical area must be subject to the same liability
regulations in order to avoid competitive disadvantages.

Finally, IACA would like to underscore the necessity to also take into consideration
the economic effects on air carriers resulting from premium increases to be expected.
There will certainly be widely different effects on small carriers, on the one hand, and large
carriers, on the other. Any solution adopted by this conference should keep in mind that
the global acceptability of any agreement also rests on possible competitive distortions
being kept at an acceptable level.

In any case, IACA believes that the target of this conference can only be an interim
solution. Neither the aviation industry nor the governments will be relieved of continued
efforts to come to a final revision of the international liability regime in aviation. 0

-ooo-
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Statement of Air Transport Association of America
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Washington, D.C.
June 19, 1995

Ladies and Gentlemen:

On behalf of the Air Transport Association, which is headquartered here in

Washington, we welcome you to our fair city.

To summarize our perception of the challenging opportunity which lies before this

assemblage, we sincerely believe that we have arrived at a watershed point in the

checquered history of the Warsaw Convention. If the world’s airline industry can now

achieve something which has thus far proved unachievable for the world’s governments --

the long overdue modernization of an instrument that has often been cited as the most

widely adopted private law treaty in the history of mankind, we will, I believe, preserve its

many benefits for generations of travellers, shippers and airlines yet to come. If we fail, as

governments have collectively failed over the past40 years, we will see the unravelling of

those benefits, which has already begun, accelerate until, in all too short a time, the treaty

itself is no longer viable.

That is, unfortunately, no longer a theoretical possibility. Pressures have mounted in

all three branches of the U.S. government -- the legislative, the executive, and even the

judicial, for the U.S. to denounce this treaty as an anachronism, if we cannot update its

liability provisions to modem standards.
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What would denunciation mean, should it come to pass? For every future accident

subject to the jurisdiction of U.S. courts -- and the claimants’ attorneys would pull out all

stops to get their cases into U.S. courts -- the claimant would have not only the potential of

unlimited, U.S.-style compensatory damages but also of punitive damages which as our

courts have confirmed, are not now allowed by the Warsaw Convention. In other words,

the recent well-publicized jury award of $19 million for the family of a Pan Am 103 victim

could be readily eclipsed by the additional award of punitive damages in a treaty-less era.

Moreover, to the predictably protracted period of time required to demonstrate the

degree of carrier fault underlying the accident, one would have to add a substantial amount

of time for argument and analysis of the conflicts of laws issues raised by a multinational

fact situation in a treaty-less environment. In sum, plaintiffs and defendants alike would

grow to expect interminable waits for the resolution of damage claims -- potentially far

longer than the delays now experienced in proving willful misconduct in Warsaw cases to

the satisfaction of U.S. courts.

The U.S. carrier members of the Air Transport Association strongly support

preservation of the Warsaw Convention’s passenger regime -- for the certainty it brings to

questions of jurisdiction and documentation, for the guidance it currently offers us

regarding our liability exposure, and as a foundation upon which to build greater certainty” :

as to levels of liability in the future. We also urge its preservation for the overall certainty

offered by its cargo regime; together with itk promised enhancement by Montreal Protocol

No. 4.

.

0

0

0
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As the Chairman indicated, we believe that we are joined in that support by every

carrier participating in this Conference, and by the governments of all nations which are

currently parties to Warsaw or Warsaw/Hague. Accordingly, we trust that this Conference

can and will succeed in leading us out of the developing morass.

We also believe that there is an almost universal recognition that the Achilles heel --

the weakest and most vulnerable part of the Warsaw Convention over the past 30 to 40

years -- has been the limit of liability imposed absent proof of willful misconduct by the

carrier or its agents. In IATA’s application for authority to hold these discussions, we were

all reminded that the $75,000 (U.S.) limit established by all carriers serving the United

States in the Montreal Intercatrier  Agreement of 1966 would, if adjusted for inflation,

amount to over $300,000 (U.S.) today. As the slides presented by the Chairman have

shown, a more recent analysis reveals that the inflated equivalent is now over $350,000

(U.S.) and that today’s equivalent of the $100,000 (SDR) limit envisioned by the Montreal

Protocol No. 3 of 1975 is over $364,000. I should also mention that both increases, in the

1966 Agreement and in the 1975 Protocol, also entailed a waiver of the carrier defenses

under Article 20, Para 1. In other words, carriers were to be strictly or absolutely liable up
I

to the new limit. Clearly, as is evidenced by initiatives already taken or contemplated by

many parties to this treaty, and by the U.S. DOT’s order granting IATA’s application for

this discussion authority, we must strive at this Conference to agree to a new limit for what

I shall call the second tier of liability.



,

-4-

And we should strive to agree on an automatic formula for periodic adjustment to

reflect inflation in the future. We at ATA recognize that there will be different views

expressed at this Conference as to the proper level of the new limit, and as to whether strict

liability, waiving Article 20 (1) defenses, or presumed fault liability, not waiving those

defenses, should apply, or even, as suggested by some, that the second tier should be

divided into two tiers. For our part, we will keep an open mind on the issue -- mindful at

all times, however, of the long-standing position of our own government, as reflected most

recently in DOT’s guidelines, that any passenger liability agreement which we can produce,

if it is to be implemented in this country, must be approved by our DOT, and m means it

must provide claimants the opportunity to prove and secure unlimited compensatory

damages. In short, we will at a minimum maintain an open mind as to the component

elements of any agreed approach offering full compensatory damages for the death or injury

of international passengers, as defined by Warsaw, whose place of departure is in the

0

United States. I should also note that provision for full compensatory damage for the death

or injury of U.S. citizens and permanent residents on international air trips between any two

or more countries, including such trips totally outside the United States is another feature of

major importance to our government.

Increases in the carriers’ limit of liability can be achieved by implementing the

provision for special contracts in Article 22 of the Warsaw Convention. Ideally, of course,

there would be universal agreement by all international air carriers on a single limit by

special contract. We may learn from these discussions, however, that such agreement may 0
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not be attainable at this time. As I have indicated, we will remain flexible as to the

components of any liability package which will warrant approval by our government.

Implicit in that stand is our recognition that U.S. socio-economic standards need only apply

to the death or injury of passengers whom our government properly seeks to protect. Other

socio-economic standards can appropriately apply elsewhere. It remains for our discussions

to consider how the U.S. standards of full compensatory damages will best be met.

The preparation for this vital conference has already inspired some innovative

suggestions, either in lieu of or as adaptations of the original concept of a compensation

plan supplementing Montreal Protocol No. 3. We look forward to a full discussion of those

0 approaches, as well as a supplemental plan and any other concept compatible with the

Warsaw Convention itself ancJ with other approaches reflecting socio-economic standards

elsewhere in the world.

As I suggested at the outset of my remarks, let us all, individually and collectively,

seize this opportunity to bring order out of looming chaos. The opportunity may never

arise again.
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OBJECTIVES FOR THE
AIRLINE LIABILITY CONF’ERENCE

ANDTHEROLEOFA
SUPPLEMENTAL COMPENSATION PLAN

According to the immunity order issued on 22 February 1995, the U.S. Government believes
that the Conference “should seek to reflect the basic objectives” of U.S. support for MAP3 and
the Supplemental Compensation Plan. Those include both v and m
v for U.S. citizens. Specifically, compensation should be consistent with
the three following objectives, as set out by the U.S. Department of Transportation:

l full recovery of all provable damages (without regard to per passenger limitation) for
journeys ticketed in the United States, with measures of damages as provided in U.S.
law;

a strict liability without regard to the fault of the carrier for journeys ticketed in the United
States (as in the case of the Montreal Intercarrier Agreement, which waives the Article 20
defense of non-negligence); and

0 U.S. citizens and permanent residents traveling internationally on tickets not issued in the
United States should also be able to obtain compensation as described above.

e oblective  of uniformity can be met by agreement among the airlines on the extent to which
airlines assume individual liability for the compensation objectives reflected above.

. .e obtae of DromDt cm can be met by agreement among the airlines to
administer collectively, in conjunction with or approval of the aeronautical authorities of the
nation in which it operates, a plan to provide additional compensation.

The cost of a plan developed by the Conference should be borne in the nation in which it
operates, without additional burdens on airlines. It could be:

0 funded through a small passenger surcharge on each ticket sold in the nation in which it
operates;

l collected by the airlines selling those tickets; and

0 administered through a contractor selected by the airlines, in cooperation with the
aeronautical authorities of the nation in which the plan operates.

! -



A plan should provide compensation in a manner that would ilyaid  burdens on the airlines in
excess of internationally agreed norms. The plan could: 0

l offer passengers up-front payments to assist them with immediate needs: e.g., medical
services, emergency family support, funeral expenses;

l remove the requirement that passengers must litigate negligence and wilful misconduct
questions to obtain full compensation;

l have claims determined where necessary by the Contractor with appeal to an arbitral or
judicial procedure in the nation in which the plan operates;

l set strict timetables and guidelines for recovery to ensure that passengers are treated fairly
and their claims handled promptly; and

0 assist airlines in the burdens of responding to an unforeseen tragedy.

To obtain payment from a plan, a claimant would:

a settle and release all parties, including the airlines, from liability;

a agree that the sums being paid are fair and constitute full recovery; and

0 assign to the Contractor rights to recover damages from third parties to the extent of their
culpability.

0
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SUMMARY

The concept of the plan recognizes that airlines currently bear the entire
burden of compensation with respect to the claims brought on behalf of
passengers of any nation in which the plan would operate.

The plan’s purpose is to provide prompt and adequate compensation
without the costly and burdensome litigation contemplated by the current
liability regime.

Including all passengers of that nation in its plan (regardless of where they
purchased their tickets) will help avoid wilful misconduct litigation iu the
tribunals of other nations.

A plan that meets these objectives would accommodate national
expectations of adequate compensation without disturbing the benefits
airlines derive from uniform international liability rules.

,. . .

1 .
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COMPARISON BETWEEN JAPANESE INITIATIVE AND PROPOSED SCP0

J.I. S.C.P.

------------------------- ----_--_----------_-----------------------
Lead Time short need time to
to Implement accumulate funds
----------------------------- -----------------_--------------------
Insurance within framework of need to create new
system conventional aviation insurance system

insurance coverage
---__-___----_-----------------------------------------------------
Financial proven viable question of shortage
Viability of funds from a series

of accidents early
in plan operation

-------------------------------------------------------------------
cost substantially smaller 3-5 dollarstper pax)

than SCP contribution
(cost for unlimited
liability: estimated
less than 1 cent
per pax)

--------------------------------- -----__-_----------_--------------
Passenger no need to collect need to collect
Contribution contribution from contribution from

passengers passengers
---------------------------- --_--------------------------------------

Applicability applicable to all dependentuponnationality
passengers of passengers
(non-discriminatory)

----------------------- ---_-----_------------------------------------

Workability proven workable: some questions on
workability

----------.---------------------------- ---_---------------------------

Settlement under the control under the control of SCP
Procedures of carrier contractor beyond the

l i m i t
--------------------____________________-----------------------------

Legal
Problems

1

none question on nature of
payment out of SCP-
liability or accident
compensation?

0 presented by JAL/T.Abe
J u n e  2 0 ,  1 9 9 5
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Airline Liability Conference
Washington, 19-27 June 1995

Note on the effects on insurance costs of increased liability limits
(Submitted by IA TA)

The note is based on informal discussions with market experts, on the insurance aspects of raising the
liability limits.

The London Insurance Market maintains that it presently insures airline passenger liability for the current
Warsaw limits or the voluntary limits stated in an airline’s conditions of carriage.

Therefore, they would expect an additional premium if this limit is raised. It is believed that the limit to
which it would be raised is not a significant variable. (So the difference between a new limit of $300,000
and $500,000 would probably not significantly affect the amount of the additional premium.)

A large number of settlements are still effectively limited at the current Warsaw or voluntary limits. These
settlements would naturally tend to rise to the maximum allowed under the new limits. Therefore,
whatever effect an unbreakable cap would have on larger settlements or many of them, the majority of
settlements would tend to increase, pushing up the total cost of claims.

It should be noted that aviation insurance rates are currently driven by the supply and demand of the
capacity of the insurers. This capacity is currently estimated at about 200% of demand, significantly above
the “natural” level of about 150%, thereby holding insurance rates lower than insurers believe they need to
meet claims. Therefore, they will take any opportunity to raise rates.

In the longer term the capping of the cost of settlements by an unbreakable limit should lead to the capping
of the cost of insurance. It should also be noted that since the intention is to introduce an indexed limit,
there will be a continuing increase in the cost of claims and hence the cost of insurance.

The introduction of new unbreakable limits would have two positive effects on the cost of claims. The first
would be the elimination of certain legal expenses; the second would be the reduction of the very large
settlements over the last few years being experienced especially in Japan and the United States. A review
of settlements over the past few years could identify the amount of money at stake here. However, the
insurance market is aware that even in the case of fixed limits, they may still be exposed to “social”
payments in certain cultures.

From our Members point of view, certain larger airlines have argued that they would not expect to pay
extra insurance for unlimited exposure (within Warsaw). This is contested by the Market. However, it is
probably true that the major airlines would be less affected by a rate increase due to their greater
bargaining power. The US Insurance Market already insures US Domestic airlines for unlimited liability,
so there will not be a reason for an increase in rates in that area. This market does not insure non-US
airlines to any significant extent.

Of particular imbortance  in this context is the nationality of the passengers carried by a particular airline.
If some states have significantly higher legal liability limits for their residents/citizens, the propottion  of
such passengers in any airline’s passenger mix should be a variable for insurance rating. This is not always
the case today.
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Mr.chaixmn,ladiesandgentlemen,  1welcaasthisconfsrence
because it gives us the first opportunity to discuss and mrplain
ourapproach topasssngsr caupemation  in the ampany of so msny of
our colleagues fram around the world.

At the outset, I would like to thank IATA and the staff snd
outside counsel  for all of their  had work in putting this
Conference  together  in such a  short  time, and I  welmm the
distiaguishedpanelof~.

As a mauher of the Legal Advisory Group, I have been
privilegdto~lainthissubjectinprinciplewithinthrC;rarqp.

But, without the availability of the United States anti-trust

imxunity, we have not bsen able to have the free-rangingdisa3ssion

which we look forwad  to hating this week.

As a formal matter, I spsak only for Japan Airlines. But I
have discussed my opening rmnarks  and our position with colleagues
Iran Japan and I am authorized to say that you nmy regard my
runarks as representing the collective  'views of all Japsnese
i n t e r n a t i o n a l carriers. ,

if c'--

0

By way of historical ba*ground, Japan has participatsd  fully
in the international discussions of air carrier liability and
ampensation since the earliest days in 1925. In Japan, the Civil
AirLawRes~InstitutehasstudiedtheGua~aCityProtocol
since 1971 and, on a collaborative basis, we have stud& the

Montreal Protocols andUS proposals,for a Supplsmsntal Ca4psnsation
Plan in great depth, over thepast to 20years.

In 1992, these collaborative studies led to a clear consensus
in Japan that the best and sixplest solutionT for our passengers is
to waive reliance on the treaty limits, while at the same time

preserving the Warsaw system intact. We are strong supPorters of
., 3. ! -
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the existing Warsaw system and shall remain so unless and until

there is a new treaty reflecting a new international consensus. We

cannot and do not regard the 1971 Guatemala City Protocol or the

1975 Montreal Protocol 3 as reflecting a current or an acceptable

consensus, because, after a quarter of a century, they are still

not in force.

Full details of what is ccxmmnly referred to as the 1992

"Japanese Initiative" have been well publicized in specialist

journals and we have made extra copies of the leading articles

available for the benefit of delegates to this Conference.

I shall be pleased to answer any questions that anyone may have

concerning the Japanese Initiative.

We are totally dedicated to the preservation of the Warsaw

system because it eliminates so many %hoice of law" problems and

provides unifying rules on liability. It is by no means perfect.

For example, we would like to see the documentary provisions

modernized or eliminated, and we will continue to support further

efforts in this direction. The only real problem in the 65 plus

year history of the treaty has been the‘passenger limitation of

liability, which each carrier has been free to adjust upwards since

1929. The solution to this problem which we have adopted for our

passengers has been to waive the treaty-limits entirely and for all

of our passengers.

I would like to stress that our waiver applies to our

passengers without distinction as to origin, destination or

nationality. We cannot and will not support any form of

discrimination among our passengers whatsoever. It also is our firm

intention to retain the Japanese Initiative regardless of the

outcome of this Conference. Because we regard the benefits of the

Japanese Initiative to'all of our passengers as something that must

be preserved, and only.improved upon, but never compromisedin  the

2



interests of international agreement or uniformity, we hope that

our colleagues here will cooperate and allow us to continue

unimpeded. At the same time we wish to assure you that we will

cooperate with you to assist in the achievement of your objectives
if you do not wish to follow our example. We do not seek to impose

our solution on others. We ask only that our airline colleagues do
not seek to impose upon us a system of compensation which is less

beneficial to our passengers than the system we have already

adopted.

We applaud the efforts of the United States consistently over

such a long period to improve the compensation available to

passengers. That is exactly our aim and we have solved it'in our

own way in strict accordance with the Warsaw system. Cur passengers

-do not need any plan to supplement the ccmpensation to which they

are entitled under the Warsaw Convention and the Japanese

Initiative. Cur passengers have automatic access to -sation,

without any supplementary or ticket surcharge, limited only by

whatever are the applicable damage laws. Cur waiver eliminates all
CC&l+ liability litigation concern&g wilful misconduct.
Naturally, we corunend this solution to others but we recognize that

for good and valid reasons, other airlines may prefer a different

pathway. We support the efforts of other airlines to evolve their

own solutions even if they differ from ours.and in return we ask

their understanding and cooperation in allowing us to continue on

our chosen pathway. All of our passengers, regardless of origin,
destination, nationality or wherever they join our service, now
have access to full and fair compensation. Nothing is needed to

supplement the compensation available to our passengers.

Happily, I can report that there have been no accidents to

test the Japanese Initiative. From our:point of view, the cost to

JAL of the Japanese Initiative has been insignificant when compared

to the benefits to our passengers. The;'small increase in cost has
!1, .- ! .



had no impact on our fare structure and we are comfortable with the

results. Thus, our passengers have benefitted at no cost to them.

We welcome certain key points in the Department of

Transportation Discussion Ixmunity Order of February 22, 1995:

- Grantinganti-trust imnunity for discussions on an interim

8olution to serve until a new convention came8 into force.

- Rejecting the unilateral imposition of a new regime by the

US. This measure of self -restraint is entirely consistent

with treaty obligations and I am sure will be welcaned by all

airlines.

We believe that without any amencknent or adaptation, the

Japanese Initiative comes very, very close to satisfying the DOT

guidelines. However, I freely admit and accept that we do not meet

the DOT guidelines in two respects:

- We do not offer strict liability in excess of 100,000 SDR

per passenger, because in appropriate cases we wish to be able

to share costs with other parties who may be legally liable.

- We do not and cannot discriminate in favor of passengers of

a particular nationality and against passengers of other

nationalities.

I wish to state for the record that, whatever the results of

this or any subsequent airline conference, we do not intend to

reduce the benefits available to our passengers. We cannot be a

party to any proposal which would have the direct or indirect

: effect of reducing the rights of our passengers to full and fair
compensation in accordance with the Japanese Initiative.

! Nevertheless, I repeat our coxmitment to our fellow carriers. We
! -
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do not seek to impose our solution on others, and we will work

conscientiously with colleagues who strive for alternative

solutions. The only condition we ask is a reciprocal commitment

frc+m colleagues that they will not seek to reduce benefits for our

passengers or impede our ability to continue with the Japanese

Initiative.

We therefore look forward to working with our colleagues

during the week. Weare confidentthatwith gocdwillandhardwcrk

this Conference will demonstrate a good faith response to the aims

of the US administration. But we suspect, at the outset, that more

time will be needed to reach solutions to satisfy all here

assembled.

Thank you for your attention.

” :
:.
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Giif&s~Wehavebeenprivilegedtopublisha
numberofarricluoverthepasrseveraImon~by
leamed  intanaIionai  aviation law scholars and prac-
titionerscomm~onthewaivcrbytheairiinuof
Japan of the Warsaw Convention/Hag&  Proto-
coUM0nuea.I  Agreement limitations of liability for
passenger injury and death. See 11 IAL No. 22, p. 1
(Nov. 15, 1992); 12 LAL No. 3, p. 1 (Feb. 1, 1993); 12
LAL No. 5, p. 1 (Mar. 1, 1993); 12 LAL No. 8, p. 1
(Apr. 15, 1993).  These arcicks  have addressed this
dramatic and historically signifkant  development from.
‘the oulsidc”  In this issue of LAL, we are privileged
and honored to publish an extremely  info- ar-
tide hm We inside,” written by Koichi Abe, Vice
prclidenc  Legal Affkirs,  Japan Airlines,  one of the par-
ties to the planning of what now has come to be
hown as The Japanese Initiative.”

The so-called ‘Japanese Initiative’
--Japanese airlines~ abolition of

liability limits for personal injury or
death in international carriage by air

By Koichi Abe
Vice president,  Legal Affairs

Japan Airlines

ON NOVEMBER 20, 1992, the ten airlines of Japan
simukaneously  abolished the carricis  liability limit
for damages for passenger bodily injury or death in
international caniage  by air, waiving the existing
contractual limitation with the approval of the Mini-
ster of Transport of Japan.

This abolition of the passenger liability limit is
based on the provision for a “special conuacf  under
Amcle  22(l) of the Warsaw~Convention,  to be in-
corporated in “the conditions of carriage”. Since this
was an unprecedented move among the internation-
al air caniers  of the world, thc?new  approach has
become known as ‘The Japan& Initiative” to the
aviation industry  people concerned.

A, a party to the planning of this initiative, I
would like to descrik the background, development
and reasoning relating ro this decision ro abolish
any passenger liability limit.
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I. Legal Environment  in Japan

First of all, I want to explain briefly the legal
aspects of compensation in Japan for damages in
the case of bodily injury or death, in order to assist
in a better understanding of this subject.

(1) Japan is a High Contracting Parry to the
Warsaw Convention and the Hague Protocol but has
not yet ratified Monacal  Additional Protocol No. 3.

(2) In January, 1981, all Japanese airlines
raised the liability limit for intemational passenger
uanspomtion  to SDRlOO,OOO f&m the then limit of
USWS,ooO.  The Article 20 defence  also is waived. In
respect of Japanese domestic passenger transportation,
the liability limit under the “conditions of caniage?  (in
1981 -23millionyen)wasabolishedinApr&1982,.
because that amount was seen as too low when com-
pared with the prevalent level of damage compensa-
tion at that time in Japan in other qpes  of cases.

(3) With respect to international carriage by
sea, in November, 1990, the Japan Oceangoing Pas-
senger Ship Association decided to waive limiti  of
liability for passengers which would otherwise be
applicable under international convention and a law
which enacted the convention domestically.

(4) In Japan, no other means of. public
transportation, such as buses or trains, have any
limitation of liability concerning damages for bodily
injury or death.

(S) In Japan, the present level of compensation
in case of bodily injury or death caused by accident is
far beyond the amount of the. abolished limit of
SDR100,000, currendy  equident to 15 million yen.
For example, none of the approximately 500 cases for
the movery of damages relating to our B747’s  domes-
tic carriage accident in 1985 was settled below IS
million yen in amount,  including awards for victims
who were children and aged men.

(6) In Japan the method of computing
damages has been well established by common prac-
tice for automobile accidents for a long time. This
method of computation applies widely to setdementr
of damages for all hinds of tort death or injuq cases
whether in or out of couh According to this method,
an estimated amount of damages for death can be cal-
culated mathematically, taking into consideration such
factors as age, annual income, and number of depend-
ents. Of course,  this estimated amount will be subject
to adjustment to some extentreflecting  the individual
cirmmmnces  of each case.

(7) punitive damages are n& known and can-
not be awarded in Japan and the jury system of
awards is not known in Japan either. Furthermore,
the contingent fee is not allowed in Japan.

(8) The Japanese public are not well informed
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of passenger liability limits existing in international
air tmnspoltation.

(9) In Japan, in the case of an air accident,
most claims for compensation for passenger injury
or death are resolved by negotiated settlements, and
law suits against airlines are few. Furthermore, such
setdements  are usually negotiated between the
employees of the airline and the families .of the vic-
tim directly, without the intmention (or direct in-
tervention) of lawyers. Additionally, insurance com-
panies are not allowed directly to settle claims for
damages on behalf of their insureds  in Japan except
in the case of automobile accidents.

II. Developments  Leading  to Abolition  o f
LiabIIItyLilnIt

(1) In June 1991, the Japanese Council for
Transport Policy made a recommendation to the
Minister of Transport to study the current liability
limit for the intemational transportation by air of
passengers, indicating that “because the current
liability limits cannot always be said to be su&ient,
it is necessary to reevaluate these limit?.

The Japanese Council for Transport Policy is a
committee, composed mainly of scholars and jour-
nalists, which gives advice to the Minister of
Transport concerning overall policies of transporta-
tion administration from an objective standpoint

(2) Upon this recommendation, the Civil Air
Law Research Institute resumed research on the cur-
rent status of, and issues pertaining to, the liability
scheme of international air carriers. After an exten-
sive study, the Institute made a report recommend-
ing abolition of any liability limitation for intema-
tional transportation of passengers in May, 1992.

The Institute is an organization in Japan which
has been in existence for rwcnty-five  years and
which has a high reputation in Japan for its past
activities, which include studies on Montreal Addi-
tional Protocol 3 (MAP3) and a domestic sup-
plemental compensation plan (SCP) of the kind that
is referenced in MAP3.  The Institute is composed of
prominent scholars, officials of the Ministry of
Transport and the Ministry of Foreign Affairs, repre-
sentatives from several airlines, including JAL, and
from an insurance company.

A summary of the Institute’s report follows:-

i) The current international transportation
liability limit is undoubtedly too low, in light of the
recent levels of damages for accidents involving
human life in Japan, Europe or in the United States.

iii Montreal Additional Protocol No. 3/
Domestic Supplemental Plan is not likely to be
feasible in Japan. Further, the possibility of its com-
ing into force in the near future is small.
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iii) It is difikult  to fmd sufficient grounds
for justifying the continued existence of any
limitation of liability.

iv) Since the cost of insurance premium ac-
counts for a very small percentage of the total costs
of airlines, it is estimated that a substantial increase
or abolition of the liability limit would not present
an insurmountable economic obstacle. In other
words, increases in insurance premiums would not
directly lead to increases in airfares.

v) The  abolition of the liability limit would be a
mom appmpriatn  choicq  rather than a large &ease  of
the liability limit  considering that a large inaease  of
thelimit~uldnotserveasane&ctiwandmahstic
steptoresolvetheissue,pruvidedhoweverthatthere
wouldnotbeamajorcostdiEerencefiomincreased
insurance premium costs msulting  horn the w&r.

The conclusion, as contained in the report of
the Institute, is as follows.

With regard to the liability limit in question,
the only proper and realistic solution is to amend the
‘conditions of carriage’ in such a way as to comply
with the cuant system under the Warsaw Conven-
tion. However, the amendment of the ‘conditions of
caxriage’ is no more than a response by individual
carriers and we should take it into consideration that
this method dekitely  falls behind a treaty as a
proper way to settle the issue of international air
catrier  liability. It is important to make further ef-
forts toward establishing a new liability scheme for
international air carriers, including such matters as
jurisdiction and so forth Japan too, is expected to
make signiknt  conmbutions in this regard.”

(3) After the report was made, three airline
groups, Japan Airlines, All Nippon Airways  and Japan
Air Systems, conducted a further study and respective-
ly made an application in eariy  November, 1992 to the
Minister of Transport for approval of the abolition of
any liability limit for intemational  uanspoxtation  of
passengers under the conditions of carriage. The ap
proval  of the Minister was granted to all ten airlines
in the group of three simultaneously on November 16,
1992 and the revised “conditions of carriage” setting
forth the waiver of the liability limit entered into ef-
feet on November 20, 1992,

The reason we selected November 1592 to apply
the revision was that it was considered to be most
appropriate to make the effective date correspond to
the November renewal date of the annual insurance
contracts of the involved airlines  so as to reflect the
abolition of the liability limit in the renewed contracts.

(4) The following is the tea of paragraph 16
(C) (4) (a) and (b) of the revised konditions  of car-
riage of JAL, whereby the waiver is e&ted:

4)(a) JAI, agrees in accordance with Ar-

ticle 22(l) of the Convention that as to
all international carriage hereunder as
defmed  in the Convention:

(i) JAL shall not apply the applicable limit
ofliabil3ybasedonArtide22Q)ofthe
Conventionindefenseofanydaimatk
ingoutofthedeath,woundingaother
bodilyinjutyofapassengerwithinthe
meaningdArtide17oftheConven-
tion.~epta~edin~ph
(ig Mow, JAI4  does not waive  any
cl&lsetosudldaimsasir~
under Ankle 20(l)  of the Gmvenkn
a any other  appkable  law.

(iii JAL shall not, with respect to any
daim arising out of the death, wound-
ingorotherbodilyinjuryofapa+
saqer within the meaning of &tide
17 of the Convention, avail itself of
any defense under Artide  20(l)  of the
Convention up to the sum of 100,000
SD.R exdusive  of the costs of the ac-
tion induding lawyexx’ fear which me
court finds reasonable.

(b) NodGng  herein shall be deemed to af-
fect the rights  of JAL with mgatd  to any
daimbroughtby,onbehalfof,orinmspect
ofanyperscxlwhohaswiElllycaused
damage whkh  resulted in death, wounding
ofotherbodilyinjutyofa~.

0 Thus, effective from November 20, 1992,
all the ten Japanese airlines induded in the three
groups of Japan Airlines, All Nippon Airways and
Japan kia Systems waived any limitation of liability
for damages for passenger injury or death in inter-
national transportation and accepted liability for un-
limited damages. As for proof of fault, the waiver of
the defense of absence of negligence under Article
200) of the Warsaw Convention up to
SDRlOO,OOO, as was then the case, was maintained.
Note Article  20(l) of the Warsaw Convention
provides: ‘The carrier shall .not  be liable if he
proves that he and, his agents have taken all neces-
sary measures to avoid the damage or that it was
impossible  for him or them to take such measures’.

(6) Upon application by the Japanese airlines
for the approval of the amended “Conditions of Car-
riage”, the Depamnent  of Transportation of the
United States approved the waiver of the Warsaw
limits as “... consistent with the public interest”.

0 7lmughthcstepsoudined~weuiedto
lceeppeopleou&deofJapanaxxemed with this topic
illfbmdofthe~ofoursludyasmudlaspossibl~

llI.ReasonforAbolidonoftheUabil.ityLimit

With respect to the reasons for the abolition of

3
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the liability limit, I would like to express some per-
sonal views, in addition to the reasons described
above as contained in the report of the Civil  Air Law
Research Institute.

(1) No justifiable ground is found for the
liability limit

i) It was 1929 when the Warsaw Conven-
tion was signed. In those days, the airline industry
was still in its infancy and, in addition, aviation in-
surance was not so developed as to cover liabilities
to be borne by the airlines without limitation. Under
these chumstances, it seems to have been neces-
sary to foster and protect the airline industry. How-
ever, since 1929 and over the past more than 60
years, the airline industry has grown remarkably, to
become one of the most powa of all industries.

iii Aviation insurance has also made such
great progress that it is now available to airlines as
a means to protect themselves from risk at a
reasonable cost

iii) In view of these circumstances, it
would appear to be obvious which party needs more
protection, airlines or passengers, in the case of an
accident *

(2) To recover realistic compensatory damages
is deemed one of the fundamental human rights.
Therefore, this right should not be limited, without
due and justifiable grounds.

(3) All industries or companies can only en-
sure development by treating their customers con-
siderately and with the utmost care.

If a company provides an excellent service to
customers, but does not help them when they are in
great difficulties, the company would be rightly seen
as far from “service-oriented” towards its customers.

(4) Some people say that with the absence of
any limitation of liability in compensation levels,
substantial differences may arise, resulting in unfair-
ness and inequality of treatment

We have to admit that there are differences in
the damages payable to victims, taking one jurisdic-
tion when compared with another. However, there
may be differences attributable to factors existing in
different  societies that are beyond the control of air-
lines. It could be said that any attempt to make
damages as equal as possible, by placing a limit on
liabilities artificially, would be even more unfair.

(5) In respect of the selection of unlimited
liability or limited liability, the Civil Air Law Ae-
search Institute, after a thorough study, reached the
conclusion that abolition of liability limits is the ap
propriate choice under-the current circumstances in
Japan, so long as there would not be much dif-
ference resulting from the impact of any increase in
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the cost of insurance. Their reasons were:

il There are no definite grounds to just@
a limitation of liability as set our above.

iii It would be difficult to determine the
proper amount of 1imitatiOh

iii’) The limit of liability sometimes is apt
to work negatively. The limit itself would be often
takenasan-iinimumlevelofeompauation,orasran-
ing figure for negotiation. Further, the limit may work
to raise such damages, that would otherwise be much
belowthelimi~uptotheamountofthelimit

iv) The limit wiIl  be hard to maintain
properly, because it wilI  always be subject to change
on account of such variable factors as inflation and
exchange rates.

IV. Montreal  Additional  Protocol No. 3

MAP3, with a SupplementaI  Compensation Plan
(SCP), is not an effective measure to solve the issue
we face in Japan, on the following grounds.

(1) 18 years have passed since MAP3 was
signed and 22 years have elapsed since the Guatemala
City Protocol,  the predecessor of MAP3,  was signed.
These Protocols were said to have been agreed by the
pardcipants,  not as an ideal or ultimate step in solving
the issue of passenger liabilities, but rather as a practi-
cal step, which is nothing but a product of compro-
mise Further, the SDR100,000  limit of 1975 has lost
its value greatly during such a long period and would
now be unacceptable to many counaies  as a practical,
unbreakable limit.

.(2) Therefore, any possibility that MAP3 will
soon enter into force is presumed now to be very
smalL Should MAP3 become effective eventually, it
would probably take a long time. In the United States
ratification of MAP3 would be subject to bringing the
SCP into efEect  through legislation, and 30 countries
must ratify MAP3 for it to enter into force.

We in Japan have been waiting tbr a long time for
a convention based solution but after so long a delay
we could hardly wait any longer. Thus, we reached the
condusion  that we have to resort to a contractual solu-
tion under the Warsaw Convention, because we could
not keep our customers waiting  any longer.

(3) Even if MAP3 ever comes into force,  the
situation would be very complicated by the udstence
of both MAP3 passengers and non-MAP3 passengers
on individual flights and by the plurality of SCPs.
Some countries will not, or are unable ro, rati& MAP3
- some will, and many will not, implement SCPs.

For instance, it would be difficult for Japan to
ratify MAP3 due to the resuictions  of the Japanese
Constitution, something which was pointed out at
the diplomatic conference on the Guatemala City
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protocol in 1971. The unbreakable limit of liability
would be in conflict with the “inviolable property
rights” guaranteed under the Japanese Constitution.

Even if Japan could overcome this restriction, it
would be almost impossrble  for us to put a SCP in
place, theoretically as well as practically, although a
SCP would be indispensable for the implementation
of MAP3 in Japan.

Further, I understand that one or more of the
Ew Community (EC)  countries have indicated
that they could not ratify MN3 because the notion of
“unbreakability”  of limits would be conuary  to con-. .stmnod  thaxy. According to rhe consultation paper
issuedrecentlybytheEC,theyappeartohavetakena
ntgatiw view mgading the ratiticanon  ofMM3.

In addition, there may be many countries that
would not ratify MAP3 because SDRlOO,OOO is too
low as an unbreakable limit of liability nowadays.

(4) I am afraid that the probable existence of
both MAP3 nations and non-MAP3  nations, and multi-
ple SC%,  would lead the world passenger compensa-
tion scheme into a far more complicated and uncer-
tain situation, verging on chaos, and imposing tremen-
dous  difhculties  upon both airlines and passengers.

( 5 ) A SCP seems to be uneconomic. Compara-
tively large amounts of utpcruct and costs would be
involved in the operation of a SCP, because a SCP
requires the creation of a new organization and a
system of collection of fees from all international
passengers. Economically speaking, it will probably
be less expensive for the airlines to abolish any
liabihty  limit and to cover necessary risks by their
passenger liability insurance instead.

( 6 ) T h e r e  a r e  m a n y  counaies what t h e  intema-
tional passengers  are not su&iently  numerous to set
up and implement their own SB. In those countries, if
MAP3 is rat&d, their citizens would not have the right
to recover damages in excess of SDRlOO,OW  because a
SCP would not be available to them. Therefore, this
could lead to cases where the recowq of damages be-
comes less favorable to the passengers under MAP3,
due to the unbreakable nature of the MM3 limit

(7) It is said that one of the reasons for ex-
pediting the ratification of h4AP3  in the United
States is aimed at the exclusion of punitive damages
under the MAP3 scheme.

There have been some strong judicial prece ’
dents in which punitive damages are held not
recoverable in a case where the Warsaw Convention .;
applies. Likewise, it is assumed that punitive ;
damages would not be recoverable under MAP3
with it’s unbreakable limitation of liability.

It has been said that the United States intends
to denounce the Warsaw Convention when MAP3 is

ratified and their own SCP is in place. Also, should
the United States fail to ratify MAP3,  it is said that
the United States would be sure to denounce the
Warsaw Convention with its unacceptably low
liability limit

Under such circumstances, many U.S. citizens
will or could become secalled “non-Convention
passengen”  in international transportation by air.
As a result, airlines would probably be exposed to
more daims of punitive damages.

However, the rati6cation  of MAP3 would not
be the only means to preclude punitive damages
against the cankr. If many airlines follow suit after
the lead taken by the Japanese airiines,  and waive
the limit of liability by invoking a special contract
under Article 22 (1) of the Warsaw Convention, the
United States might not find any reason to
denounce the Warsaw Convention in the case  of
their failure to rati@  MAPS. In this sense, we believe
that the waiver of the limit of liability for passenger
4njury or death would be the best way to make the
Warsaw regime survive existing serious confusion.

Further, cyul if the denunciation of the War-
saw Convention by the United States is unavoidable,
eventwIly,  it would not be equitable to impose
upon the world air passengers  the questionable sum
of SDR100,OOO  as an unbreakable limit of liability
in order to exclude punitive damages.

V, Successhe  Cadage

As stated * the abolition of the passenger
liability limit by the Japanese aixhnes was aaomplished
thmugh  an amendmalt to the “conditi0ns  of carriamV
by means of a “special amaact”  Themfote,  this aboii-
tionoffhelimithasane@ectonlyonthecaniageto
which such “conditions of caniage”  applies.

Take Japan Airlines for instance. Even if JAL
makes a reservation and issues a ticket to a pas-
senger, the condition of carriage containing the
waiver of the limit is effective only for the portion
of the carriage actually performed by JAL and has
no e&t on the liability of successive carriers.

This rule of the Warsaw Convention is quite
dear and leaves no room for doubt In addition, in
JAL’s “conditions of carriage,” it is stated that “JAL
shall not apply the limit of liability based on Article
22(l) of the Convention . ..“. specifying JAI, instead
of using the nonspecific word “car&?.

We in Japan Airlines  kept our press release
regarding ,the waiver of the limit of liability to the
minim~m,~  and decided to withhold inclusion of ref-
irence  to the waiver of the limit in our tickets for
the time being, so as to avoid unnecessary friction
and criticism that, by our action, we are attempting
to take advantage of these favorable conditions of
carriage for marketing purposes.
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However, we are now inclined to deem it ap
propriate for our own protection to describe ex-
pressly on our tickets that “JAL shall not apply the
limit of liability” and further that this condition of
carriage containing the waiver of the limit is
applicable only to carriage by JAL, since there seems
to be a view that the waiver of the limit by the
Japanese airlines may also be applicable to carriage
by successive carriers. It has been argued that suc-
cessive GUT&S may be entitled to daim indemniv
from a Japanese can&r for any liability in excess of
the successive caniers’  own contractual limit due to
the Japanese waiver. We believe that is wholly
wrong but the argument must be addressed.

Conciusion

The main factors that the Japanese airlines
took into account in taking their initiative to abolish
the passenger limit of liability within the Warsaw
Convention regime are considered to be as follows:

(1) We have been under the strong pressure
of circumstances where a fundamental reform in the
scheme of liability for Japanese international air
carriers  was urgently needed to deal adequately
with the situation in case of catastrophe. The exist-
ing limit of liability was so low that it would be
sure to invite considerable confusion and disputes,
should a major air accident occur.

(2) We were f&y convinced that we were
proceeding with the subject matter in the correct,
effective  and most realistic direction, and have
received strong support horn  external advisors, in-
cluding scholars, lawyers and others.

(3) It was estimated that the costs of support-
ing the new scheme of liability would be compara-
tively low. And we presumed that there would not
be a substantial difference’ in impact on insurance
premium between the complete abolition of the
liability limit and a large increase of the limit

If we had selected to increase the limit of
liability, the revised limit would have to have been
sufficiently high in amount so as to provide cover
for most claims for damages in order to make the
new limit workable as an effective step to deal with
such daims. Otherwise, it would invite many dis-
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putes  and much litigation to break the limit and, as
a result, the new limit would not lQyc the purpose
and would turn  out to be meaningless.  When the
increase of limit is large enough to cover most of
the claims, the risk exposure of the higher limit to
the insurers would not be largely di!Terent  fYom that
of unlimited liability or the waiver of the limit Ac-
cordingly, as far as the impact on insurance
premium rates is concerned, there would.not  be so
much difference, whether we take the waiver of the
limit or a large increase of the limit

(4) After comparing costs to be incurred and
benefns  to be gained, the new scheme appeared to
prove favorable. The benefit includes not only the
reduction of litigation for proof of wilful  misconduct
or gross negligence to overcome limitations of
liability, but also the improvement of the company’s
reputation and a more efficient use of legal man-
power. Less time would be spent on long and costly
liability disputes and more on other important
aspects of legal work.

(5) With respect to airline activities outside
Japan, IATA  has passed resolutions to expedite the
ratification of MAP3 several times at General Meet-
ings until 1984. The IATA  Legal Advisory Group,
however, has now formed a Working Group to study
new approaches ro the liabihty issue and has held
several meetings since last year. They wilI seek to
establish the position of IATA  on this issue shortly.

If IATA  members should finally  adhere to the
unbreakable limit of liability of SDR100,000  of
MAp3, thereby adhering to the old IATA resolutions,
I am afraid that IATA  and its members might well
be criticized by the public, seeing IATA as a kind of
cartel which gives priority to the interests of the
member carriers over the interests of the customers
or the public.

Lastly,  I would like to express my hearty
gratitude to the lawyers and scholars concerned, in
and out of Japan, for their kind assistance and sup-
port to us in our efforts. Without such assistance
and support, we could not have accomplished the
project which has led to the new scheme of intema-
tional passenger liability we are proud to have
called ‘The Japanese Initiative.”
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The Warsaw Convention

and The Case for the Japanese Initiative Approach

IntheOctober3,1994issueoftheLawJoumd,LeeS.Kreindlerreportedonrececrteflwtsofthe
Clinton Administrakn to bring into force ~tothe1929WamawConventionwhiiwereformulated
in 1971 at Guatemala City. These amendments, known as Montreal Protocol’s 3 and 4 (MAP 3 and 4), were
rejected by the Senate in 1983, when the request of the Reagan Administration to give advice and consent to
ratification  of MAP 3 and 4 did not generate the requisite tw&hirds  major@  of the votes cast. Since then,
MAP 3 and 4 have languished in the Senate awaiting further consideration.

In his Article of October 3,1994, Lee S. Kreindler advocated  that the United States should scrap the
whole Warsaw Convention system of liii when he concluded ‘It is time the Warsaw Convention was
denounced.’ As one who has defended airtii  for over 35 years in Warsaw Convention cases, I write this
response to suggest and advocate that there is a better way than denunciation of the treaty. In fact the better
way is found in the very language of the treaty. The airlines of Japan adopted this approach in 1992 and it is
time for the airlines of the United States and the rest of the ti to focus their attention on the benefits of the
Japanese Initiative Approach. The approach of MAP 3 and the Supplemental Compensation  Plan should be
scrapped, but not the 1929 Warsaw Convention.

I. Introduction

For over 40 years, the government of the United States has ken struggling  to find an internationally
acceptable solution to the disparity of how United States citizens/residents am treated under the Warsaw
Convention regime of liability when compared with those same citizens/residents who are dealt with under the
domestic laws of the United States applicable to aviation accidents. For most of the time, the government has
directed its efforts towards increasing the limitation on recoverable damages in Article 22 of the Warsaw
Convention.

During this same 40 years, we have seen all liiitations on recoverable damages (with minor
irrelevant exceptions) in state wrongful death statutes removed by legislative action, for the n?ason that the
limitations on recoverable damages no longer were in the interests of the citizens of the various states.
During this same period of time, however, the federal government has been endeavoring to continue and
perpetuate a limitation on recoverable damages in personal injury and death actions which arise as a result of
an accident occurring in “international transporMon  by aif as defined by the Warsaw Convention. During
this same time, we have seen the average wrongful death damage award in the United States in aviation
accident cases approach U.S. $l,SOO,OOO.

Again, during this same 40 year period of time, the spectre  of punitive damages surfaced and
received considerable attention, even though punitive damages has been a part of the common law of the
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United States for 200 years. The incidence of an award of punitive damages against commercial transport
(as opposed to general aviation) aircraft manufacturers, is virtually nonexistent Recent court decisions have
resulted in punitive damages being declared nonrecoverabte  in Warsaw Convention cases. Again, the
incidence of a successful punitive damage award against an airline in the United States in a domestic air
transportation case virtually is nonexistent The reason should  be fairly obvious - neither commercial aircraft
manufacturers nor United States domestic air carders  or foreign air carriers  conduct their businesses in such a
way as to warrant the imposition of punitive damages as a result of an accident

With these introductory and background remarks, I s&nit these comments in support of the adoption
of the Japanese initiative approach for consideration by interested parties.

II. The Perceived Ills with the Present Warsaw Convention Liabilii Svstem

It is interesting to note that in the same 40 year period mentioned above, there  has been no action at
the governmental level to bring about any modiition of the dome&  laws of the United States that apply to
personal injury and wrongful death cases involving passengers who are injured or killed in domestic or non-
international transportation by air, except to eradicate  all limitations  on recoverable damages in the various
state wrongful death statutes. The perceived ills with the present Warsaw Convention system of liability, at
least in the United States, may be summarized as follows:

--

f
1. Expensive and protracted litigation in an effort to prove Article  25 wilful  misconduct in order to

recover full compensatory damages. C‘l
2. The delay in any compensation being paid to passengers as a result of the Article 25

litigation when that course of action is adopted.

3. The increased risk of litigation in the United States involving commercial aircraft
manufacturers as a result of the limitation on recoverable damages as to air carriers under the Warsaw
Convention. Manufacturers in the United States take the position  that they are joined unnecessarily and
without reasonable cause in most Warsaw Convention cases because of the limitation on recoverable
damages applicable only to the air carrier.

4. The exposure of manufacturers alone to punitive damage claims in Warsaw Convention
litigation in view of the fact that controlling precedent in the United States precludes the award of punitive
damages against an air canter.

5. By reason of the provisions of Article 28 of the Warsaw Convention, some United States
citizens/residents are unable to sue the air carder  in the United States because one of the requisite places
spec%ed  in Article 28 where a Warsaw Convention action for damages must be brought against the air carrier
is not in the United States.



Ill. The Problem

The efforts of the federal government over the past 40 years have been devoted to increasing the
Warsaw Convention limitation of liability on recoverable damages,

The objective of these efforts  has been to eliminate the perceived ills caused by the Warsaw
Convention liability system, as enumerated in II above.

The failure to achieve this objective perhaps stems from a failure propedy  to identify the problem.

What, therefore, is the ted problem? A problem, by proper detbri, is that which stands in the way
of achieving the objective and whii, if removed, will allow the obj&ive  to be achieved. lf the focus of
attention is on improving something that will not allow the w to be achieved, then the rest problem is
not being addressed.

The real problem in respect of Warsaw  Convention Big&ion simply is the limiition of i&bit@  on
recoverable damages. It has been the problem which has given rise to the perceived ilts lii in II above
since its inception, but it has become a greater problem over the course  of the past 40 years as the economic
well being of the citizens/residents of the United States has increased and the level of compensatory damage
awards to passengers injured or kitled in domestic air transportation in the United States has e&ated  to the
point where the average award is now US. $1,5OO,OOtI, whereas the Convention limitation of liability remains
at $10,000 (augmented to $75,000 by the Montreal Agreement) absent proof of Article 25 wilful  misconduct
Additionally, this increasing level of compensatory damage awards has been reached in all other forms of tort
litigation in the United States not involving air transportation.

If it is accepted that the real problem is the limitation of liability  on recoverable compensatory
dam’ages and the limitation of liability simply is removed entirety, then it can readily be seen that all of the
perceived ills in II above will disappear. The real problem then identified as the limitation of liability, the course
of government action should be directed towards how best to eliminate the problem.

IV. The Solution

None of the “solutions’ under current consideration will eliminate the problem entirely.

In seeking to reach a compromise solution, ‘acceptable to fl interested parties, the government
seems to be willing to sacrifice  the paramount interests of United States citizens/residents who are
passengers in “international transportation by air.’ For example:

:
1. Why is it that there is such intense interest on protecting manufacturers from the very  claims

which they face every day in domestic air transportation in the United States?:
!
! -



2. Why should United States citizens/residents be called upon to pay for protective
compensatory damage insurance only in respect of international air transportation when they have the same
protection without the additional cost in domestic air transportation?

3. Why is it that the rights of United States citizens/residents involved in international air
transportation are so readily sticed when compared with the rights of United States citizensMdents
involved in domestic air transportation?

4. Why is it that the United States government does not work within the current framework of
the Warsaw Convention and simply eliminate the teal problem, the per passenger limitation  of liability,
pursuant to the provisions of Artide  22(l),  the “special conw provision of the Convention?

Surely the simple and most effective means of eliminating the problem is to adopt the Japanese
Initiative and by wndiin of contract simply waive the applicable Warsaw Convention limitation of liability on
recoverable damages for personal injury and death of passengers. In addition to the simplii of this
approach and the lack of any necessity for international agreement on the approach, (since the mechanism
for the approach already is in the existing treaty) the a&activeness of thii approach may be summarized as
follows:

1 . The approach eliminates any limitation on the amount of recoverable compensatory
damages.

2. The approach maximizes the ease of recovery, since there no longer is any need to engage
in expensive and protracted litigation in seeking to overcome the Convention limitation of liability by proof of

i-l
Article 25 wilful  misconduct

3. The cost of providing insurance to cover  compensatory damages remains, where it is now,
with the airlines, as it should.

4. There is no increase in the risk of litigation involving manufacturers or in the exposure to
punitive damages over and above that which already exists with respect to domestic air transportation in the
United States and the “Convention” related risk, as espoused by the manufacturers, virtually is eliminated.

5. The approach also virtually eliminates the necessity of manufacturers being joined in
passenger liability litigation at all, except insofar as the manufacturers may be joined as a thirdparty by the
airline in an effort to apportion liability in accordance with the relative percentages of fault.

6. There is no need to proceed with the ratjfication  of MAP3 or the adoption of any SCP since
the “problem” to which both are directed, the limitation of liability, no longer would exist.

7. There would be no need for any international agreement on the acceptability or not of the
Japanese Initiative approach since this would be a matter for individual canter selection based upon the
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wncems of that carrier for the well being of the citizens of the nation in which it is headquartered or of the
countries to which it operates.

8. MAP4 can still be ratified separately from MAP3, notwithstanding the directive of the United
States to the contrary. The concerns of the cargo caniers, therefore, can be fully addressed and msolved  by
the separate ratification of MAP4.

9. Therenobngerwouldbeanyneedforliability&tigationasbetweenanairlineand~
passengers in order to establii  fault or liability for an accktent  as a precondition to the mcovery  of M
compensatory damages. The airline could deal with the subject of full compensatory damages ‘w
and without any delay, other than that normally encountered in assembling sufficient data to assess the extent
of the pecuniary damage loss. The only litigation that would take place as between an airlii and b
passengers or the families of its passengers would be with respect to the quantum of compensatory damages
where agreement cannot be reached. Experience has proven that the incidence of this type of litigation is &
minimis where no limitation of liabilii applies.

V. The Perceived Weakness of the Jaoanese Initiative Aporoach

A number of perceived weaknesses of the Japanese Initiative  approach have been advanwd  as
reasons why the United States should not adopt or advocate the adoption of this approach. They may be
summarized and responded to as follows:

1. ,The United States could  not impose the Japanese Initiative approach upon foreign air
caniem  operating to the United States. Why not? Is this not precisely what was done by the United States in
1966 by the Montreal Agreement, whereby all air carriers  operating to, from or through the United States were
required, as a condition to the continued exercise of their operating authority, to sign a counterpart to the
Montreal Agreement, whereby the Warsaw Convention limitation of liabilii was increased to $75,000 and the
Article 20 defenses were waived up to that amount? There is nothing to prevent this same approach from
being taken today with respect to the Japanese Initiative. In fact, the Japanese Initiative could  be
incorporated quite easily into the broad form of the Montreal Agreement, CAB Agreement 18,900. As in the
case of the 1966 Montreal Agreement, the DOT has the authority in 49 U.S.C. Q 1372(e) to include a
condition in every issued foreign air carrier permit that the permit holder adopt the Japanese Initiative, i.e.,
waive the Warsaw Convention limitation of liability, as a prerequisite to operating to, from or through the
United States. Since the DOT already has found that the Japanese Initiative, i.e., the waiver of the
Convention limitation of liability by the airlines of Japan, is in.the  public interest of the United States, there
would not appear to be any obstacle to making a similar finding as to all foreign air carrier permit  holders.

2. The non-US. airtines  may not be able to purchase adequate liability insurance if the
limitation is waived or the cost of insurance may be increased substantially. The air carriers of the United
States and indeed of the world did not find it at all difficult  to obtain adequate liability insurance to cover the
increased exposure to damages as a result of signing the counterpart to the MO&al Agreement in 1966.
The same would be true today if air caniers of the world were tb adopt the Japanese Initiative approach.
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There may be some increase in premium as a result of the waiver of the applicable limits of liability wwldwide,
but the cost to the carriers would be significantly lower than the cost  to the passengers that would be imposed
if the SCP plan of the United States were adopted.

3. The Japanese Initiative approach is limited to carriage  on Japanese flag caniers.  While this
is true, there is no need for this to remain the case, should the other carriers who operate to, from or through
the United States adopt the Japanese Initiative approach in a manner similar to that which has been adopted
by the carriers of Japan. There would be few instances where a passenger would be flying on a non-
participant in the Japanese Initiative approach, if the approach were adopted universally, just as there are few
instances today where passengers are tlyfng on non-Montreal Agreement transportation carders.

4. A very limited number of United States citizens/residents are unable to sue in the United
States by virtue of the provisions of the current Warsaw Convention Article 28 and the SCP would provide
them with the protection of additional compensation under the SCP regardless of the restnctive  nature of
Article 28. Also, MAP3 would add an additional Artide 28 jurisdiction, the domicile of the passenger. This is a
feature to be preferred, provided the law of the domicile of the passenger always controls on the issue of the
quantum of compensatory damages. It has been suggested, however, that this is possible of accomplishment
under the regime of the Warsaw Convention and through the Japanese Initiative approach. The same
condition of carriage which adopts the Japanese Initiative approach could provide the acceptance of a fact by
the contracting carrier that the place of business of the carrier through which the contract has been made
shall be deemed to be the place of domicile of the passenger. This would amount to a concession in advance
of a factual issue by the air carrier and would not amount to an alteration of the rules as to jurisdiction within
the meaning of Article 32, which is prohibited. Perhaps this suggestion should be given thorough c-
consideration. Even today, where Article 28 jurisdiction may be found to be proper in the United States, the - 0
particular air carrier performing the transportation when the accident causing the injury took place may not be
susceptible to in oersonam  jurisdiction in the United States and the passenger, therefore, would have no
recourse in the United States in any event. While it is recognized that the SCP would provide compensation
for that passenger, the incidence of such passengers is even less than de minimis  and it is questionable
whether the entire international regime of the Warsaw Convention and the rights of thousands and thousands
of United States citizens/residents should be compromised to alleviate a perceived problem with respect to a
minuscule number of passengers.

VI. Some Leoal  Difficulties with the Other Prooosals  under Consideration

It has been proposed and suggested that a special contract also could be reached under MAP3.
This would appear not to be possible. The Guatemala City Protocol deleted the last sentence of Article 22(l)
of the Warsaw Convention and the Hague Protocol. This sentence expressly permitted “the carrier and the
passenger . . . (to) agree to a higher limit of liability” than that laid down in the respective Conventions. With
the deletion of that sentence in the Guatemala City Protocol (now MAP3) and the adoption of an unbreakable
limit of liability of the air carrier, it is highly questionable whether a special contract waiving the unbreakable
MAP3 limit of liability would have any validity. By contrast, Article 22(2)(a) of the Warsaw Convention/Hag#e
Protocol, as amended by MAP4, conspicuously has retained the possibility for the consignor to increase the
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limit of liability for cargo by making a special de&ration  of value and, if required, paying a supplementary  sum
which, if done, would amount to a special contract with the air carrier raising the MAP4 cargo timit of liability.
The presence of such an acceptable mechanism in MAP4 and the express deletion in MAP3 of existing
provisions in the Warsaw Convention which allow the same thing to be accomplished with respect to
passengers, would indicate that a waiver of the unbreakable MAP3 limit of liability, or a raising of the
unbreakable MAP3 limit of liability, is not possible under MAP3.

VII. Conclusion

The Japanese Initiative approach presents the simple solution to the problem which has caused all of
the perceived ills of the present Warsaw  Convention liability system. The simplicity of the approach is
emphasized by the fact that no international convention or agreement would be required to adopt and put into
place the Japanese Initiative approach in the United States. It is significant that the Japanese Initiative
approach has received the unqualiied endorsement of the Bush and Clinton Administrations on three
separate occasions as being in the public interest of the citizens of the United States.

The adoption of the Japanese Initiative approach as a matter of policy by the government of the
United States would require liffle more than a 1990’s approach to the 1966 approach which resulted in the
Montreal Agreement. In fact, the basic structure of the Montreal Agreement probably could  be used as the
foundation for the formulation of the United States version of the Japanese Initiative.

The focus of current and future attention, therefore, should be upon the Japanese Initiative approach
and how to make it adaptable and acceptable in the United States and presumably thereafter throughout the
aviation world. Air carriers in other countries of the world,  which do not have the disparate problems that exist
in the United States and in Japan, as between domestic and international transportation damage award
levels, simply can adopt the Japanese Initiative approach in some form or another, or not at all,  consistent
with the considerations of their citizens and their existing domestic laws.

The adoption of the Japanese Initiative approach will serve fully the interests of United States
citizens/residents who are passengers in international air transportation, will meet fully the present wncems
of manufacturers with respect to the adoption of MAP3/SCP,.  will eliminate all of the perceived ills of the
current Warsaw Convention system of liability as enumerated above in II, will allow for the ratification and
adoption of MAP4 to alleviate all of the wncems of the cargo carriers and will leave open only that very small
class of United States citizen/resident passengers who formulate a trip which does not involve an Article 28
place in the United States. This single remaining wncem should not serve to deter the immediate adoption of
such a simple solution to a 40 year old problem. If it is a wncem that must be addressed by the United
States, then perhaps consideration should be given to remedial domestic legislation or to the acceptance by
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the air carrier in the Japanese Initiative condition  of carriage of the fact that the domicile of the passenger
shall be deemed to be a place where the wnbact of transportation has been made within the meaning of
Article 28 of the Convention.

I disagree with my colleague Lee S. KMndler. It is NOT time the Warsaw Convention was
denounced. It IS time that the United States give serious consideration to the formulation and adoption of an
American  Initiative, following the example of the Japanese Initiative Approach.

George N. Tompkins, Jr.
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I. Preface

The Civil Air Law Research Institute, established within
Aviation Development Foundation, a foundational juridical
person, has been conducting a wide range of research activi-
ties concerning Civil Air Law since its establishment in 1967.
In particular, since 1971, it has conducted several research
activities on the Guatemala City Protocol and on the Domestic
Supplemental Plan as a compensation system under the Guatemala
City Protocol in light of movements in various countries
relating to modernization of the Warsaw system through the
Guatemala City Protocol. In 1978, in the Intermediate Report
(entitled "Domestic Supplemental Plan"), the Civil Air Law
Research Institute/AirTransportation LawSpecial Subcommittee
reported the results of its study on the Domestic Supplemental
Plan under the Guatemala City Protocol and the results of its
research on the movement in the United States toward ratifica-
tion of the Montreal Additional Protocol No. 3 as well as the
results of its study of various issues related to the Domestic
Supplemental Plan in Japan. Thereafter, in the report of the
Civil Air Law Research Institute/Domestic Supplemental Plan
Subcommittee (1980) and in the report of the Civil Air Law
Research Institute/Montreal Protocol Subcommittee (198%
specific problems under a model insurance system were examined
and reported. When it later appeared that the United States,
whose participation is essential, had suspended its movement
toward ratification of the Protocol, the focus of research

activities shifted to the study of air carriers' "conditions
of carriage". However, in 1990, when the U.S. Senate Foreign
Relations Committee held public hearings on the Montreal
Additional Protocol No. 3/ Domestic Supplemental Plan, we
resumed our study of the Montreal Additional Protocol No. 3/
Domestic Supplemental Plan. The United States draft of the
Domestic Supplemental Plan was introduced and proble,ms related
to that draft were reported. At about the same time last June
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the Japanese Council for Transport Policy indicated that
"because the current liability limits cannot always be said to
be sufficient, it is necessary to re-evaluate these limits
taking worldwide movements into consideration". Therefore,
the Civil Air Law Research Institute has established the Air
Transportation Law Subcommittee in order to study the current
status of and issues pertaining to the liability scheme of
international air carriers and methods for its improvement.
The following is the report of the results of that study.

0

! -
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II. Research Projects (June, 1991 through May, 1992)

Civil Air Law Research Institute

June 13, 1991 : Adopted Research Report of 1990
: Reviewed and determined 1991 study

plan

May 22, 1992 : Adopted this Research Report

Air Carriers Conditions of Carriaqe Subcommittee

June 13, 1991 : Adopted Research Report
: Reviewed and determined

plan

Air Transportation Law Subcommittee

of 1990
1991 study

July 9, 1991 : Studied responses (User Protection
Code) to the liability limit of the
Japan Oceangoing Passenger Ship
Association

: Studied issues concerning the Domes-
tic Supplemental Plan

November 14, 1991 : Studied the basis for the liability
limit of air carriers

: Researched issues which may arise if
the liability limits were abolished
by the "conditions of carriage"

February 18, 1992 : Examined outline of this Research,,

Report

April 21, 1992 : Drafted this Research Report !
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May 22, 1992

Workino Group

July 29, 1991

: Adopted this Research Report and
brought it up before the Civil Air
Law Research Institute for adoption

: Studied issues concerning the Mon-
treal Additional Protocol No.3 and

the Domestic Supplemental Plan in
comparisonwithincreasing passenger

liability limits through "conditions
of carriage"

September 12, 1991 : Studied liability limits of air car-
riers

: Studied insurance problems

October 30, 1991 : Reviewed movement on the Montreal
Additional Protocol No. 3

: Studied issues which may arise if
Japan does not ratify the Montreal
Additional Protocol No. 3

January 28, 1992 : Studied the possibility of the Mon-
treal Additional Protocol No. 3
entering into force

: Studied "conditions of carriage"
that abolish the liability limit

March 25, 1992 ~ : Examined Research Report Draft

- 4 -
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III. Details of Research

1. Current Status of Liability System of International Air
Carriers and Problems concerning thereto

(1) Current Status of Liability System of International Air
Carriers

There are three agreements currently in force which
provide for carrier liability in international carriage by
air: the Warsaw Convention (Note 1), the Hague Protocol (Note
2) and the Guadalajara Supplementary Convention (Note 3). As
is widely known, Japan is a high contraction party to the
first two, both of which provide carrier's liability limits
concerning damages in case of passenger death or bodily injury
in international air carriage to which those agreements apply.
The liability limits under those agreements are 125,000 gold
francs (equivalent to US$lO,OOO) and 250,000 gold francs
(equivalent to US$20,000) respectively. However, those
agreements stipulate that liability limits higher than the
above amounts may be established by a special contract between
the passenger and the carrier (Article 22 (1) of the Warsaw
Convention, Article 22 (1) of the Warsaw Convention as amended
by the Hague Protocol). Based on these provisions, all
Japanese airlines are currently using 100,000 SDR (approx. 18
million yen) as the liability limit under their "conditions of
carriage". (Note 4).

There are several other agreements concerning liability
limits for international air carriers : the Guatemala City
Protocol adopted in 1971, in which the liability limit was in-
creased to 1.5 million gold francs (equivalent to US$120,000),
the Montreal Additional Protocol No. 3, an amendment of the
Guatemala City Protocol adopted in 1975, in which the unit for
denominating the liability limit was changed to Special
Drawing Rights ("SDR"), which is applied by the International
Monetary Fund. Neither of the above two protocols has entered
into force yet.

Note 1: "Convention for the Unification of Certain Rules
relating to International Transportation by Air"
signed at Warsaw in October, 1929.

Note 2: "Protocol to amend the Convention for the Unifica-
tion of Certain Rules relating to International
Carriage by Air signed at Warsaw on 12 October
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Note 3:

Note 4:

1929" signed in September 1955. In this Protocol,
the carrier's liability limit for damages in case
of death or bodily injury in international air
carriage to which the conventions are applicable
was increased up to twice the limit under the
Warsaw Convention, which was, in the United States'
opinion, not high enough. Then the United States
refused to ratify this Protocol and even seemed to
denounce the Warsaw Convention. As a result of
this movement, the International Air Transport
Association ("IATA") took the initiative to estab-
lish an air carriers agreement (the Montreal Agree-
ment) in 1966. In the Montreal Agreement, the
liability limit in case of the death or bodily
injury of a passenger whose itinerary includes a
point in the United States of America as a point of
origin, point of destination, or agreed stopping
place was increased to US$75,000 (inclusive of
legal fees and costs. If such legal fees and costs
are awarded separately, US$58,000 exclusive of
suchfees and costs). This is higher than the limit
provided in the Hague Protocol. The Montreal
Agreement also provides that when carrier increases
its liability limit to the above-mentioned amount
under its "conditions of carriage", it should waive
the Article 20 defense under the Warsaw Convention.
In the United States, it is required that all who
engage in international air transportation should
participate in the Montreal Agreement and there-
fore, all U.S. international airlines .and foreign
airlines which serve the United States participate
in this agreement.

"Convention Supplementary to the Warsaw Convention,
for the Unification of Certain Rules relating to
International Carriage by Air Performed by a Person
other than the Contracting Carrier" signed at
Guadalajara in July, 1961.

Provided, however, that the carrier shall not be
entitled to avail itself of this liability limit if
the damage is caused by its "wilful misconduct or
such default as is considered to be equivalent to
wilful misconduct" (Article 25 of the Warsaw Con-
vention) or if it acts with "intent to cause damage
or recklessly and with knowledge that damage would
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probably result" (Article 25 of the Warsaw Conven-
tion as amended by the Hague Protocol) is proved.

(2) Problems in the Current Liability System

As described above, the Warsaw Convention and the Hague
Protocol are the two primary sources concerning air carrier
liability in accidents involving passenger death or bodily
injury in international carriage by air. These are supple-
mented by the Montreal Agreement (an inter-carrier agreement
in which all air carriers serving the United States partici-
pate) and each airlinefs "conditions of carriage". In light
of the recent standards of damages for accidents involving
human life in Japan, Europe or the United States, it must be
acknowledged that the aforementioned liability limits are
definitely too low.

For example, when we view the level of compensation in
Japan for damages in the case of bodily injury or death, it is
said that the amount may reach approximately 100 million yen
in the case of the death of an adult male who is the main
support of a household. In addition, the insured amount for
compulsory insurance under the Automobile Accident Damages
Compensation Law is currently 30 million yen (in the case of
death). This amount is meant to be a minimum guarantee in
respect of an automobile accident. Compared to the foregoing
amount of compensation in the case of an automobile accident,
the liability limits provided in international air carriage
are of a much lower order.

In respect of international carriage by ships, which is
another method of international passenger transportation that
has traditionally retained limitations on liability, rules
equivalent to other means of transportation which do not have
limitations on liability have been adopted in Japan. That is,
oceangoing passenger ship owners in Japan established "User
Protection Code" (Note 5) in November, 1990 which is a volun-
tary set of rules for the protection of passengers, and they
have waived liability limits for passengers which would
otherwise be applicable under the conventions and the law
(Note 6). This fact raises substantial questions about the
existence of limitations on liability which only the air
transportation business retains.

Additionally, in the Japanese domestic air transportation
business,' liability limit under "conditions of carriage" (then
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23 million yen) was abolished in 1982 because that amount was
too low even at that time.

Explained above are some examples just in Japan, but even
on the international level, there have been many requests
since the Hague Protocol entered into force that the current
liability limit be reviewed. Several attempts have been made
to modify the liability limit for passengers such as the
Guatemala City Protocol and the Montreal Additional Protocol
No. 3 as mentioned above. Those protocols, however, have not
yet entered into force after 21 years from adoption of the
Guatemala City Protocol and 17 years from adoption of the
Montreal Additional Protocol No. 3. One reason for this is
the characteristics of the liability limit (it is prescribed
to be unbreakable even when there are causes under the
Conventions (cf. Note 4) that would otherwise prevent the
carrier from availing itself of liability limit), but now it
appears that the biggest reason is that the above liability
limit has become unacceptablly law for major countries which
are holding keys for these conventions to enter into force.

Note 5: The Japan Oceangoing Passenger Ship Association
adopted "Rules for the Protection of Passengers
aboard Passenger Ships" (User Protection Code) in
November 1990 as recommended by Oceangoing Passen-
ger Ships Subcommittee of General Department of
Council for Transport Policy. The rules provide
the following:-

(i) Ship operators should ensure the smooth compensat-
ion for damages suffered by passengers in the case
of death or bodily injury by carrying adequate ins-
urance, taking social and economic circumstances
into consideration. In such cases, the ship owners
should carry liability insurance of at least 50
million yen per passenger.

(ii) Ship Operators should waive their right to avail
themselves of any liability limit including the
limit provided in the "Law concerning limits of
liability for ship owners, etc." in case they are
to compensate passengers for death or bodily inju-.
rY*
The Ministry of Transport has directed the Japan
Oceangoing Passenger Ship Association to notify all
members of this "User Protection Code".

0

- 8 - 0



Note 6: Japan is a high contracting party to the "Conven-
tion on Limitation of Liability for Maritime
Claims, 1976". This convention is domestically
enacted as the "Law concerning Liability Limit of
Ship Owners, etc."

(3) Difficulty in Reformation of Current Status through the
Montreal Additional Protocol No. 3/ Domestic Supplemental
Plan

The issues of liability limits for international air carr-
iers stipulated under the current conventions or "conditions
of carriage" have been examined above. When we consider
solutions for these issues, we must not overlook the point of
international cooperation. That is, since international
carriage relates to various countries where standards of
damages are different, it is necessary to take those into
consideration.

Under these circumstances, with the recognition of the
importance of international cooperation, a study has been made
in Japan on the Domestic Supplemental Plan (Note 7) as a
system to supplement damages which exceed the liability limit
provided under the Montreal Additional Protocol No. 3. Our
Civil Air Law Research Institute/Air Carriers Conditions of
Carriage Subcommittee resumed its study of the Domestic
Supplemental Plan in 1990, and has continued to research the
compensation system under the Montreal Additional Protocol No.
3. and the Domestic Supplemental Plan in the course of our
basic study into what the liability of international air
carriers should be. As a result of our study, we must state
that this system has certain difficult problems both theoreti-
cal and practical (Note 8).

From an international viewpoint on the other hand, it is
not too much to say that it is quite doubtful that the current
status can be reformed by the Montreal Additional Protocol No.
3 since the possibility of its coming into force is very
small. (Note 9)

Therefore, we have reached the conclusion that some method
other than the Montreal Additional Protocol No. 3 and the
Domestic Supplemental Plan based on that Protocol must: be
studied urgently to improve 'the current status. t

I .
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Note 7: Under the Montreal Additional Protocol No. 3,
liability limit is fixed at 100,000 SDR which is 0

absolutely unbreakable. However, a high contract-
'ing party, which thinks the above amount is insuf-
ficient, is permitted to adopt a domestic system to
supplement the damages which exceed the amount
payable under the Protocol.

Note 8: Theoretical Problem
A point of great controverse during the conference
where the Guatemara City Protocol was discussed and
adopted was whether the liability limit should be
prescribed to be unbreakable even when there are
causes under the Conventions (cf. Note 4) that
would prevent the carrier from availing itself of
the liability limit. If Japan attempts to ratify
this Protocol, this issue is sure to invite much
dispute in Japan over the conflict with the "public
order and good morals" prescribed in the Japanese
Civil Code and the "inviolable property rights"
guaranteed under the Japanese Constitution.
Secondly, payment under the Domestic Supplemental
Plan can hardly be regarded as "compensation of
damages" (which is, in principle, to be paid by the
liable person in the way of "compensation"), since
it is borne not by carriers' but by passensers'
contributions (Article 35 A of the Warsaw Conven-
tion as amended by the Guatemala City Protocol
provides that no burden other than to collect
contributions from passengers shall be imposed upon
the carrier). In view of the foregoing, there
arise such problems as what is the theoretical
characteristic of the payment under the Domestic
Supplemental Plan and what is the theoretical
fairness, in adopting a system where compensation
is borne by "passenger's contributions" rather than
the traditional system of compensation.- In respect
of these problems, many discussions have been had
not only during the conference on the said Protocol
but also thereafter, but we must say that there has
not yet been any adequately persuasive explanation.

Practical Problem
As for a concrete Domestic Supplemental Plan, there
is a draft prepared in the United States, and our
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0 Air Carriers Conditions of Carriage Subcommittee
has researched this draft in 1990. As a result of
that research, it has become clear that it is quite
doubtful whether the Plan, the scheme of which
appears in the draft, is actually workable in view
of the following significant problems (and oth-
ers):-
(a) Payability of the said Plan, the method for

calculating passengers' contributions, which
become the funds of the Plan, and the measures
to be taken when such contributions are not
sufficiently accumulated are not clear.

(b) The limit is established for one aircraft per
accident. It will be difficult to decide
whether the total amount to be paid from the
funds will exceed the established limit before
materials necessary to calculate damages are
almost complete and before the total amount of
damages is estimated. Before such estimation
is made, payment cannot be started from the
funds, and it thus appears that prompt payment
will be hard to expect.

(c) It is not clear how to make adjustments with
other countries' Domestic Supplemental Plans.

Note 9: In order to make the Montreal Additional Protocol
No 3. enter into force, 30 countries must ratify
it. Only 19 countries have ratified this Protocol
so far, and according to the survey by the Interna-
tional Civil Aviation Organization ("ICAO"), there
are only 4 countries (Lesotho, Australia, Germany,
the United States of America) which are showing
some movement toward its ratification.
The United States, in view of its position in the
field of civil aviation, has the greatest power to
make this Protocol enter into force. (The other
countries have watched the movement of the United
States for the past 20 years.) The United States
is conditioning its ratification on a satisfactory
Domestic Supplemental Plan, which, it is said, will
require legislative action. However, looking just
at the American draft, which has the problems dis-,
cussed above, the success of the legislation seems
highly uncertain. A similar situation occurred in
the past in connection with draft legislation to:-
create compulsory insurance system in order to sup-
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plement the liability limit in connection with the
Hague Protocol ratification which was expected to
be enacted, but became deadlocked.
In Australia, a law to implement this Protocol
domestically was completed at the end of last year
in preparation for the future ratification of the
Protocol. In the Parliament, however, the liabil-
ity limit became a serious problem and it was sug-
gested that a Domestic Supplemental Plan is indis-
pensable (as expected, legislation was considered
necessary) if the Protocol were to be ratified.
The Government agreed to investigate the possi-
bility of a Domestic Supplemental Plan for the
first time at that point. It is reported that this
investigation has not yet been started.
In Germany, it is reported that due to the prepara-
tion of legislation after unification of East and
West Germany, there -is no progress on the issue of
ratification of this Protocol.
Since, as explained above, the reform of the cur-
rent situation by the Montreal Additional Protocol
No. 3 is progressing too slow, the major airlines
in the world (especially European carriers) are
reported to be intending to proceed with reforma-
tion outside that Protocol.

2. Direction of Solutions to the Issue of Passenger Liability
Limits

(1) Consideration of Practical and.Effective Measures *

As a measure to solve the liability limit issue other than
through the Montreal Additional Protocol No. 3 /Domestic
Supplemental Plan which seems unlikely to enter into force at
least in the reasonably near future, it would be conceivable
from a theoretical viewpoint to take measures such as enacting
a compulsory domestic law, introducing a completely new
convention, or proposing another inter-carrier agreement
similar to the Montreal Agreement. However, in consideration
of the urgent need for improvement , none of these ideas can be
said to be practical. Therefore, there seems to be only one
realistic method to improve-the current situation and that is
through necessary amendments to the "conditions of carriage"
(which can be regarded as a "special contract" as set forth in
the Article 22 (1) of the Warsaw Convention) of the airlines
under the current 'Warsaw Convention framework.

.

0

0
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Set out below is the result of our study on measures to
resolve the liability limit issue through necessary amendments
to "conditions of carriage".

(2) The Meaning of Limitation of Liability in International
Air Carriage

Currently, the limitation of liability of international
air carriers is set forth under their "conditions of carriage"
based on the relevant conventions. In order to'research the
issue of an increase/abolition of the liability limit, the
meaning of limitation of liability in international air
carriage must first be considered.

There is no doubt that the establishment of liability
limits for air carriers with respect to compensation for
damages had a strategic purpose at the beginning to protect
and foster the primitive air transport industry (and simulta-
neously to establish aviation insurance markets) as well as to
establish unified rules (which would make it possible to
estimate the amount of damages to be paid by the carrier in
case of an accident) in international carriage which would
involve various countries with different legal, economic and
social systems. However, considering the current status of
largely developed air transport industry, these reasons cannot
be sufficient to maintain the liability limit except in case
of developing nations.

There have been many attempts to identify a basis for the
continued existence of the limitation of liability other than
those strategic considerations, but no sufficient explanation
has been found. However, the economic impact should probably
be the starting point when we consider this issue. That is,
it is meaningless to argue about the propriety of the exis-
tence of a limitation of liability in the abstract without
being attentive to the following issues:-

- Would an insurance company be able to provide the
necessary insurance coverage even if the liability limit
is increased by a large margin or abolished?

- How much of an increased burden (such as increased
insurance premiums) would it place on air carrirers and
how would it be reflected in airfares?

(3) Study,.on Economic Impact
t

Here, let us consider what kind of impact it would have on
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relevant parties if the Japanese airlines greatly increase or
abolish the liability limit. The major points in considering
this issue would be: whether it would be possible for carriers
to carry necessary insurance after a large increase or the
abolition of the liability limit; and how and whether there
would be a dramatic increase in airfares as a result of an
increase in insurance premiums.

As for the ability to carry necessary insurance, there
seems to be no problem. When the liability limit was abol-
ished for domestic flights in 1982, there was no problem. As
in the United States, insurance is underwritten without any
problem even though there is no liability limit for domestic
flights. (It is, however, necessary to recognize that the
amount of any increase in the premiums will largely depend
upon the then current market situations and other complex
factors.)

Secondly, although the mechanism to determine airfares is
very complex, the fraction comprising insurance premiums, one
of the elements in determining airfares, is not very large and
can be expected to be less than 1%.

As a result, there is the foregoing reservation relating
to .the increase in insurance premiums, but it is estimated
that this would' not present an insurmountable economic
obstacle (i.e. increases in insurance premiums do not directly
lead to increases in airfares) if Japanese airlines substan-
tially increase or abolish the liability limit. As for major
foreign airline companies, the situation would be more or less
similar to the Japanese situation if the liability limit is
increased by a large margin or abolished.

(4) Selection of either Large Increase or Abolition of the
Liability Limit

There is a concern that it might be too drastic to abolish
the liability limit and that from the standpoint of preserving
the international balance, it would be better to establish a
certain increased limit instead of abolishing the limit
altogether. However, if the international balance is consid-
ered in determining the amount of the limit, the result would
be insufficient as a limit in light of the Japanese standard
of damages for accidents involving human life. It is also
expected that when compensation by out-of-court settlement
(which is' applied as' a method of resolving compensation for
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most accidents in Japan) is made, the carrier's "good faith"
is, in a sense, measured by the amount paid in excess of the
limit and thus the limit is apt to work as only a starting
figure for negotiation in most cases. In addition, the "exis-
tence" or "retention" of the liability limit, which other
modes of transportation do not have, would make matters even
worse and might create social problems in Japan in view of the
way in which the liability of airlines in case of accidents is
pursued by the public including not only by victims and their
families but also by the mass media. Furthermore, the exis-
tence of a liability limit which is breakable when there are
causes under the Conventions (cf. Note 4) that prevent the
carrier from availing itself of that liability limit leaves
the following problem. That is, because of the breakable
nature of the liability limit, those who wish compensation in
excess of the liability limit will pursue the aforementioned
causes, and it might lead to the delay of compensation. As
for economic impact, although there are some uncertain
elements concerning insurance premiums as examined above,
there does not seem to be a substantial problem. As a result,

under the current circumstances in Japan, abolition of the
liability limit appears to be the appropriate choice.

3. Modification of the Liability Limit by Conditions of
Carriage

(1) Basic Policy of Modification

While one cannot rule out the possibility that it will
become necessary to amend the "conditions of carriage" by
incorporating terms and conditions from the Montreal Addition-
al Protocol No. 3, under the current circumstances, there is
little possibility that this Protocol will enter into force in
the near future. Therefore, it is practical to examine the
minimum measures needed to abolish the limit under the current
Warsaw Convention system.

(2) Specific Contents

(i) To establish provisions under which no liability limit
would be applied for passenger accidents. (The carrier
would not apply the liability limit based on the Warsaw
Conventions/Hague Protocol.)

(ii) As for the basis for liabiIi.ty, the principle of the War-
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saw/Hague Protocol, namely presumed fault of the carrier
should be adpopted along with the abolition of the
liability limit. In this situation there are the
following two choices in respect of the waiver of the
defense of lack of negligence under the Article 20 (1) of
the Warsaw Convention:-

(a) Where the Montreal Agreement applies, the carrier
waives the defense based on lack of negligence to
the sum prescribed in the Montreal Agreement,
namely US$75,000 inclusive of legal fees and costs
or US$58,000 exclusive of legal fees and costs if
those are awarded separately.

(b) The carrier waives the defense of lack of negligence
under the Article 20(l) of the Warsaw Convention up
to 100,000 SDR, as is now the case.

The Japanese airlines' waiver of the aforementioned
defense up to 100,000 SDR under its "conditions of carriage"
is closely related to and balanced with the existence of the
liability limit. The concept of (a) returns to the principle
of the Warsaw Convention for liability where the liability
limit is abolished and, where the Montreal Agreement applies,
provides for waiver of the right to invoke the Article 20(l)
defense under the Warsaw Convention to raise lack of negli-
gence as a defense as required under the Montreal Agreement.
In order to be compensated in excess of the liability limit
under the current Warsaw Convention system, whichever of the
two choices, (a) or (b) is selected, passengers have the
burden of proving the causes under the Conventions (cf. Note
4) that prevent the carrier from availing itself of the
liability limit. When the liability limit .is abolished,
passengers are relieved of this burden, and this will be of
benefit to them. One view of (a) is that this choice may be
disadvantageous to passengers since the scope of the waiver of
the said defense is narrower than choice (b). On this point,
the concept of (b) is to maintain the same extent of the
waiver of the defense as is currently applied by Japanese
airlines, which is 100,000 SDR. One view of (b) is that,
where carriers abolish the liability limit while maintaining
the same extent of the waiver of the defense, it may put too
heavy a burden on carriers taking into consideration the
balance between the abolition of the liability limit and the

! _! scope and extent of the waiver of the defense in question,
especially where there is another wrongdoer.
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(iii) Provision Excluding Punitive Damages

If the liability limit is abolished, there is concern
about punitive damages which are permitted in some foreign
countries in view of their large amounts and their difficulty
in estimation. (However, it is considered that, even under
the current circumstances, in such cases where punitive
damages become an issue, the carrier's wilful misconduct or
gross negligence might be found and the liability limit would
not be applied (Article 25 of the Warsaw Convention). If this
is so, the position of the carrier would not be made much
worse than it is now.) On the other hand, there is another
opinion that there is little cause for concern regarding
punitive damages, since there have been some judicial prece-
dents in which punitive damages are not recoverable in a case
where the Warsaw Convention applies. However, this is
premised on the Warsaw Convention being applied, and espe-
cially when one considers non-Convention carriage, a clause in
the "conditions of carriage" under which punitive damages are
excluded would not be without meaning. (However, the enforce-
ability of such provision in the "conditions of carriage" is
by no means free from doubt.)

(3) Collateral Issues

(i) Relation with the Montreal Additional Protocol No. 3

Abolition of the liability limit through the "conditions
of carriage" conflicts with the Montreal Additional
Protocol No. 3 which does not admit a limit in excess of
the amount stipulated in the Protocol. If the Montreal
Additional Protocol No. 3 should enter into force and any
high contracting prty should denounce the Warsaw Conven-
tion or the Hague Protocol in the future, any carriage
between Japan and such denouncing country would become
non-Convention carriage unless Japan ratifies the
Montreal Additional Protocol No. 3 (ratification of the
Montreal Additional Protocol No. 3, however, will be
difficult since, as mentioned above, the Protocol in
question does not admit a limit in excess of the one
stipulated therein), and there would arise a problem in
respect of the predictability of legal matters. In order
to prepare for such a situation, it might be necessary to
incorporate in the "conditions of carriage" all the
provisions of the Montreal Additional Protocol No. 3
other than the liability limit and the liability princi-
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ple.

(ii) Limits of Amendments of Conditions of Carriage as a
Response

To the extent that amendment of "conditions of carriage"
is selected to improve the current situation, the problem will
not be solved for those airlines which do not amend their
"conditions of carriage" voluntarily. In that sense, respons-
es such as amendment of the "conditions of carriage" have
their limits. This becomes clear in the case of accidents in
a joint operation flight in particular when a low liability
limit is left in the "conditions of carriage" of a partner
airline.

4. Efforts toward International Agreement

Abolition of the liability limit by Japanese airlines
under their "conditions of carriage" is recognized under the
Warsaw Convention/Hague Protocol and creates no problems under
relevant international conventions. On the other hand,
careful consideration must be given to international aspects
since the issue of the liability limit in international air
carriage is a matter which relates to the special nature of
international air carriage, as the carriage which involves
various countries with different legal, economic, and social
systems. Furthermore it cannot be denied that the abolition
of the liability limit by amendment to the "conditions of car-
riage" recommended by us is intended to improve the current
situation by a different approach from those which have been
taken internationally in the past. Therefore, we would like
to assert that every effort should be made before both the
International Civil Aviation Organization ("ICAO") and the
International Air Transport Association ('IATA") and wherever
an opportunity is presented, to obtain an understanding of how
present circumstances in Japan have required the adoption of
these provisions as a temporary response to the problems
related to appropriate liability for international air
carriers, and at the same time to present a scheme of appro-
priate liability for international air carriers and form an
international consensus around it.

5. Conclusion

As a result of our study on what should be the scheme of

- 18 -



liability for Japanese international air carriers, we are
convinced that with regard to the liability limit in question,
the only proper and realistic solution is to amend the
"conditions of carriage" that complies with the current system
under the Warsaw Convention. With regard to whether the
liability limit should be abolished or its amount should be
increased by a large margin, the former is recommended
although it is subject to reservations with respect to
insurance premiums. However, the amendment of the "conditions
of carriage" is no more than a response by individual carriers
and we should take it into consideration that this method
definitely falls behind a treaty as a proper way to'settle the
issue of international air carrier liability. It is impor-
tant to make further efforts toward establishing a new
liability scheme of international air carriers, including such
matters as modernization of transport documents, additional
bases of jurisdiction and so forth. Japan, too, is expected
to make significant contributions in this regard.

- 19 -
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STATEMENT SUBMITTED TO THE IATA AIRLINE LIABILITY CONFERENCE BY
THE INTERNATIONAL CIVIL AVIATION ORGANIZATION

Good morning.

Mr. Chairman, delegates and observers, ICAO wishes to express its thanks to
IATA at being able to participate as an observer to this very important Conference on Airline
Liability.

Since 1965 ICAO has been actively involved in the process of modernization and
updating of The Convention for the Unification of Certain Rules Relming  to International
Carriage by Air, signed at Warsaw in 1929 (the Warsaw Convention).

The last effort to update the Warsaw System was in 1975 with the adoption of
Additional Montreal Protocols Nos. 1, 2 and 3, and Montreal Protocol No. 4. However almost
twenty years later these instruments are still short of the necessary 30 ratifications to enter into
force. A substantial number of States still attach great significance to the ratification by the
United States of the Montreal Protocols Nos. 3 and 4 and seem to be awaiting any developments
in that context before undertaking similar steps. One of the basic issues which has contributed
to this is the level of the air carrier liability limits defined in the Protocols. Since 1975 inflation
has reduced the worth of the passenger liability limit under Additional Montreal Protocol No. 3
to about a third of its original value; therefore some States would wish to see the liability limits
established under that Protocol updated to reflect more adequately their change in value. Other
States argue that the limits under that Protocol remain adequate to cover the needs of their
citizens or are even too high; such States are also concerned with the impact which the increases
in insurance premiums associated with the higher liability limits might have on the already
generally precarious financial position of their national carriers and whether these increases could
easily be absorbed through higher air fares. The impasse created by this situation has led a
number of States to take unilateral action to seek national or regional solutions in order to remedy
perceived deficiencies of the “Warsaw System”. These initiatives are difficult to reconcile with
the purpose of maintaining a global uniform system.

It is ICAO’s view that the unification of law relating to the international carriage
by air, in particular unification of law relating to liability, is of vital importance for the
harmonious management of international air transport. Without such unification of law complex
conflicts of laws would arise and the settlement of claims would be unpredictable, costly, time
consuming and possibly uninsurable. Furthermore, conflicts of jurisdiction would arise which
would further aggravate the settlement of liability claims.

In view of the above, in 1994 the ICAO Council established the parameters of
a socio-economic analysis of the limits of air carrier liability to be carried out by the Secretariat
in co-ordination with IATA. The study is one step in a dynamic process initiated by the Council
to try to overcome the problems associated with the current liability system and, if necessary.,
rethinking the whole system in an innovative way in order to harmonize the needs of the air
transport community world-wide.



The study is focusing on determining the adequacy of the limits of liability
currently prevailing or proposed in different States and regional groups of States, the costs (in
terms of insurance and payouts) to air carriers of providing higher limits, and indicative
additional costs of applying such limits. The study is largely based on an analysis of
questionnaires, one for States regarding the adequacy of the limits and one for air carriers (which
was distributed by IATA) focusing on the costs, as well as data provided by other sources such
as the insurance industry, consumer groups and other relevant world-wide and regional
organizations.

The deadline for replies by States to the ICAO questionnaire was May 28. To
date we have received some 30 replies as well as contributions from the insurance industry and
from two consumer groups. We are very encouraged by this rate of response to a particularly
difficult questionnaire involving several government departments, which suggests a high degree
of interest among the ICAO contracting States on this issue. Our intention is to present to the
ICAO Assembly in September a prehminary  report based on the current situation, the results of
this Conference and the analysis of the questionnaires received. Then it will be up to the
Assembly to decide how ICAO should proceed on this issue. Clearly, much will depend on the
outcome of your Conference and we wish you well in your deliberations.

TllaIllc  you.
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PROPOSAL FOR AN ENHANCED LIABILITY PACKAGE

(Submitted by Air Mauritius and Air Nau Zealand)

Based on the discussions of the Conference, there seems to be a consensus thatz

l the concept of voluntarily raising current liability limits through an intercarrier
agreement is generahy considered desirable;

l adjustment of those limits by the applicable inflation factor since 1966. with the new
limit to be established as 250,000 SDRs would constitute a reasonable updated figure;

l prompt and full compensatory damages to passenger claimants should be secured
through au appropriate mechanism or mechanisms; and

l governments should assume their responsibility to act urgently to mode&e the
Warsaw System through ICAO.

A new intercarrier agreement should now be concluded to incorporate the following:

l the provision of an up-front payment facility in order to respond to claimants’ needs
and be acceptable to governments;

l the retention of defenses under Article 21 of Warsaw/Hague;
l a waiver of Article 20 defenses up to the updated limit;
l a “third-tie?’ beyond the updated limit, where circumstances so require;
l assistance to developing countries’ airlines to meet any additional cost resulting from

the increased limits.

The enhanced liability package providing for proven compensatory damages would
comprise:

+ First tier: Current Warsaw/Hague limits on the basis of strict liability,
i.e. waiver of Article 20 defenses up to such limits.

+ Second tier: The updated limit of not less than 250,000 SDRs, on the
basis of [strict liability (defenses under Article 20
Warsaw/Hague being waived)], periodically inflation-
adjusted. (The second tier amount would include the fust
tier).

+ Third tier: The amount of proven compensatory damages beyond the
second tier on the basis of [presumed-fault liability (?)] to be
secured where circumstances so require through a non
discriminatory mechanism, which may be funded by
passenger surcharges. Provision to be made to ensure that
claimants may not recover damages twice.
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Airline  Liability Conference
Washington, 19-27 June 1995

Submission of the African Airlines Association (AFRAA)

No. 2

I am speaking on behalf of African Airlines Association members attending this
conference, namely: Royal Air Maroc, Ethiopian Airlines, Air Gabon, Air Madagascar,
Uganda Airlines, Ghana Airways, South African  Airways, Egyptair.

I associate myself to compliment Air Mauritius and Air New Zealand for their job, but I
have few comments and observations.

1. I think we have to add to our consensus:

the preservation and maintenance of the Warsaw system;

the third consensus point, I agree with the distinguished delegate of Swissair
comment that it is a desirable objective airlines should be working on;

an additional consensus point that has emerged during the discussions, that
there is no consensus about the insurance implications of any of the proposals
considered by the conference, which in our view should be carefully assessed
before any final position;

the amount of 250,000 SDR’s based on inflation has been floated, but no
consensus has been reached to accept this level, especially that such level will
have drastic implications on small & medium size carriers premiums.

2. The third tier, from our point of view, should not be part of the intercarrier agreement.
Also, there should be time to legally, financially and technically study the third tier.

3. The mechanism of assistance to developing countries should be clear before we
commit ourselves.

4. What guarantees that the third tier will not have negative competitive implications on
small and medium size carriers?

Hussein Sherif
Egyptair
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Airline  Liability Conference
Washington, 19-27 June 1995

China Airlines ’ Comment in Furtherance of

Proposal for an Enhanced Liability Package

In the proposal submitted  by Air Mauritius and Air New Zealand, a I’?”
has been left in the 3rd tier liability, which is said to leave some room  for
thinking. I wonder  whether  it is acceptable  to all parties here to not only leave
a room to think now, but also allow some flexibility for the carriers/countries  to
structure their own 3rd tier mechanism  within the Warsaw Convention liability
regime. The goal here today is to get the consensus of putting the 3rd tier
liability in place as supplemental  compensation for the passengers.  This goal
may not be extended to impose  upon each carrier/country exactly the same
scheme  of the SCP. If this is the correct understanding,  then one of the
important issues  will be how to ensure  that the SCP of each carrier/country will
exist in harmony,  without precluding,  conflicting or competing  each other. To
be specific, if the JI is found an acceptable  3rd tier liability scheme so that in
the U.S., Japanese carriers  will not be required  to collect the surcharge under
the U.S. SCP, I assume Japanese  airlines will be more  than happy to support
the U.S. SCP. We certainly understand the U.S. ‘s concern on the insufficient
coverage under the JI in cases where the Art 20 (1) defense is not waived. In
order to eliminate the concern,  I’m afraid that there is no answer but to put the
MAP No. 3 or other new convention in force. And that certainly is a common
goal of ours.

Given the optional  nature of the 3rd tier liability, the potential  conflict in
the SCPs to be adopted by each carrier/country seems unavoidable. As such, a
rule similar to the conflict of law rules may be required, either by referring
direct to the applicable conflict of law rules, or by incorporating such a scheme
in the SCP to be adopted,  so that the carriers  will not be forced to satisfy the
requirements  prescribed in each jurisdiction.
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Opening  Statement of the Association of European Airlines (AEA)

(Presented by Marc Frisque)

Thank you, Mr. Chairman, for giving the Association of European Airlines (AEA) the
opportunity to address this important conference aimed at improving air carriers’ liability.

The AEA which represents 25 major European carriers was first  approached in October
1992 by the transport services of the European Union Commission. In its consultation
paper on liability in air transport, the Commission asked for views of interested parties on
how to improve the current passenger liability system which did not meet the basic
requirement for fair compensation limits and harmonized standards throughout the
European Union. In the AEA’s own position paper, our member airlines have agreed
with the Commission’s view that current liability levels for death and personal injury of
passengers under the Warsaw Instruments were too low and needed to be reviewed. As
AEA members were and still are committed to the Warsaw System, they proposed, as an
interim solution, to develop in Europe, an intercarrier agreement for a higher liability
limit under Article 22(l) of the Warsaw Convention. Regarding a more permanent
solution, the AEA recommended that the European governments continue to seek a
global solution to the issue of passenger liability in air transport by improving the
existing Warsaw Convention Instruments through an agreement between the contracting
parties to the Convention. AEA carriers also indicated their willingness to start the
necessary discussions on the specific terms of such an intercarrier agreement as soon as
anti-trust irnrnunity would be received from relevant authorities. In this context,
authority under European competition law for discussions between AEA airlines on what
might become and intercarrier agreement was granted in July 1993 by the European
Commission.

These developments closely coincided with the European Civil Aviation Conference’s
(ECAC) own involvement in assessing ways and means for improving in Europe the
passenger liability system under the Warsaw Convention Instruments in force.
Considerable efforts were devoted by ECAC towards preparing the elements of what
eventually became Recommendation 16-1 on air carriers’ liability with respect to
passengers as adopted by the DGCAs of ECAC in June 1994. European airlines
associations were from the start closely associated with this ECAC work, in particular the
AEA which was instrumental in preparing at ECAC’s  request the possible elements to be
retained for an intercarrier agreement with increased liability limits in Europe as well as
the framework for such an agreement.



However, the absence of anti-trust authority from the US, prevented AEA members from
starting discussions on the specific terms and the implementation process of an European
intercarrier agreement. Work on improving liability limits in air transport has
nevertheless been progressed at ECAC’s specific request by a group of AEA carriers
which has developed a draft model agreement relating to liability limitations of the
Warsaw Convention and the Hague Protocol. This draft is based on the Montreal 1966
intercanier agreement and meets the ECAC’s terms of Recommendation 16-1 for
updating certain elements of the international air carrier liability system. It has been
developed for discussion purposes with public authorities and has not been considered for
adoption by any AEA carriers. It is, however, available as one possible option for an
improved liability system certainly in Europe, but also for consideration in the
development of a much wider international agreement on improved liability limits which
hopefully will be the successful outcome of this Conference (see attachment).

Mr. Chairman, let me offer some conclusive views and expectations from the AEA
members on this important issue of passenger compensation. It has been the clear
expressed views of the AEA carriers that:

Liability levels for death and personal injury of passengers under the Warsaw
Convention Instruments currently in force are too low and need to be reviewed in
order to increase these levels adequately;

The uniformity provided by the Warsaw system of liability is of utmost importance in
the interests of both the consumer and the world aviation industry;

A permanent and global solution to the issue of passenger liability in air transport is
desirable and should continue to be sought in the context of international law;

As the successful conclusion of such initiative is likely to require time, an interim
solution to the problem of the low level of the liability limit, which is of urgent
concern to European authorities can be achieved within the existing Warsaw
Convention Instruments which allow for liability levels to be increased under Article
W);

At this point in time an interim solution should concentrate mainly on the liability
limit issue in order not to endanger the Warsaw System or prejudice progress towards
a permanent solution within its framework;

An intercarrier agreement with the widest geographical scope possible and striking a
fair balance between the interests of airlines from different regions and the traveling
public should be encouraged. The different economic standards in the regions to be
covered by a possible agreement should be carefully taken into account. It is believed
in this respect that the ECAC recommendation offers all the elements of a reasonable
interim scheme which also meets these objectives.

Mr. Chairman, there is a great deal of expectation by AEA carriers from this
Conference’s work. Let’s hope that solutions can be found here to the benefit and the
urgent need of the air traveler in the different regions of the world.
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ACWE]LNENT  RELATING  ‘ro LMHLlTY LIMTrATIONS  OF THE
W&JAW COWENllON  AND THE HAGUE:  PROTOCOL

BYA-AlGKABKIERS)

: TEXTS  DRAFT AGREEMENT HAS BEEN PROIIU~ IN REspolvsE
FROMEC  ANI) ECAC AUTHORITIES AND IS SOLELY FOR

PURPOSES WITH ‘IYXESE AUTHORITXES. ---I

The unddgned  Carriers @rchafb refixred  to as ‘the C!atxkP)  hereby agnx aa
follows:

Each of the Caaiexs shaU include  the following in its conditions of carriage,
i&ding  tariffs cmbodyhg  conditions of carringc frltd by it with any
govemment: lhe Catrier  shall avail iwlf of the limUion of lirrbility provided
in the Coavcntion  for the tki&ation of Certain Rules ‘Relating lo Wetnational
Catriage by Air signed  at Warsaw October 12th. 1929, or povided kr the said
Convention as &mended  by the ProtocnI signed at The Hague Scptcmbcr  2&h,
1955. However,  in accodancc with Article 22 (1) of said Convention, or said
Convention as amended by said Protocol, the Ckier agruzs that, as to all
Wernational  transportation by the Carrier as defined in the tid Convention or
said Convention as amcndcd by sa.3 I’rotocol, which, according IO the Contract
of Ctiagc, Wudcs  a Point In an FEAC Melnber  Stsrtc as a pint of origin,
poiat  of destination, or agreed stopping place:
(1) The Iimit of Iiahility  of each  passenger for death, wounding, or other

bodily injury shalt be the sum of [SDR ZU.cKx)  ‘1 inclusive of legal fees
and costs.

(2) The Carrier resemes  the right, with reqxct  to any claim adsing out of
he death,  wounding, or other bodily injury of a yger, tn avail iuelf
of any d&ace under article 20 (1) of said Convention or said
Convention as maded by said Protcxol .

2. Bach Carrier  shall, at the time of dallvery  of the ticket,  furnish to each
. pascagcr whose transport&on is govemed by the Convention, or the ~ ’

Convuttin  as amended by the waguc. Proto@ md by tbo special  contract
descrbed in article 1 (l), the following notice, which shall  be printed on (I)
&I ‘ticket; (iii a piece of paper either placed  in the ticket envtlopc  with the

‘:
-

ticket or arrachcd to the ticket; or (iii) on the ticket  envc~

’ This figurt roughly rcpmunts the Monttcal  Protocol 3 limit if cone&d for
inflation and is merely inscrtui for discussion purposes.



3a

3b.

3c.

3d.

4.

S.

6.

“A&ice to Inumational Passengers  on Ulnitalion  of Liability
Passengers on 8 journey  invdving an ultimate dcstinadon  of a stop in a country
other than the country of c&in arc advised that the provisions of a treaty
known 85 the Warsaw  canvcntion  may be sppucablc  to the entire journey,
inciudizxg  any portion entirely within the country of origin or destination.  For

. such pscnger3 on a journey, 10, from, or with an qfcc4I  stopping place  in an
ECAC  Member State, the Comrcntion  and spa4al  contra%  of caahge
cModicd  in applicable tariffs provide that the ikM,ity  of certain (name Of
caaiicr)andcutainothcr2~iasparticstbpudl~conlacufo~dearh
of 0X pcC3onal injury to paSScngcn is limited in most cases to proven  darnages
not to c%aed  [SDR 25aood) per passalgcr. Additional proWion can usually
be obtained by purchasing insurance  tim a priv?tc  company. Such insurmc
is not affce#d by any limitation of the Cakefs  liability u&r the Warsaw
Convention  ur such special contracts of carriage, For further informationplcasc
consult your airline or insurance company representative.’

Z~I the event of the death of a passenger as a result of an accident, the Carrier
shall immediately n&x available a lump sum amounting to five [SJ pcrccnt  of
the figure mcntioncd  in articla  1 (1).
In the went of disabiIity  of a passcnga  as a result of an a&dent, the Carrier
shall immediately  pay the costs of hospitalisatian,  up to five [Sj percent of the .
figure mentioned in arli& 1 (1) pr~vidcd h~wcvcr such hospitalization  occurs
immediately  a&r the aceidcnt  and continues for at least seven  [;1 days.
The amounts mcntloncd  in paragraph a. and b. will bc at the dkposal  of those
w&o would be endthxi to compensation if the liability ruks we513 app&d,
however without prejudice;:  to their actual appkation. Such amouna sbaU be
deducted fmtn the ultimate amount of compensation. However  no
reixnburscmcnt  of such amounts WilI bc required in the absence of fur&r
oompcnsation.
In addition, each Carrier undertakes to f&We scttkmcnt  - without prcjudicc -
of the uncontested part of compensation in the events dcscrii in article 3a.

and 3b. within a period of ten (10) waks.

This  Agreement may bc signed in any number of c~untcqartr,  111 of which
shall constitute one (1) Ag-wmcnt.  Any Canicr may become a party to this
Agreement  by signing a counterpart  hereof and notifying its CM Aviatian
Authorities and ECAC.

This Agrecmnt  will enter inm force when signed and notified by at least two
0 car&s.

Any carrier party hereto may withdraw from this Agrccmcnt  by giving W&e
(12) months’ written  notice of withdrawal to its Civil Aviation Authorities and
..EAC.

I t *

--

2 Either alternative. may be used.



ALC -Item 7
WP 28-  Dot II

Airline Liability Conference
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principles on the Proposed Supplemental  Compensation  Plan as Proposed
by the Panel on June 21,1995

(Submission by LACSA)

This statement of theoperativeterms of the proposed

Supplemental  Compensation'Plan (SCP) assumes that the U.S.

Dapartment  of Transportation has the legal authority to approve

and render legally effective aJi intercarriler  agreement

establishing this Plan, an assumption which remains open to

question in the view of some delegates. This statement is drawn

from general remarks made by the SCP Panel and by other U.S.

carriers.
- . .
1. Except for the defense of contributory negligence,

all carriers operating to or within the United States agree to be

strictly liable for provable damages up to 250,OO'O SDRs in the

case of personal injury or death to a passenger in the course of

boarding or disembarking, or on board the aircraft where the '

contract of transportation provides for transportation between or

among two or more countries as long as the transportation

involves a point in the United States, whether or not the

transportation is governed by the Warsaw Convention. This remedy

shall be referred to as the "special contract" remedy.

2. The U.S. Supplemental Compensation Plan is

applicable and accessible only to passengers whose tickets are

issued in the United States and whose transportation involved a

point in the United States who paid or should have paid a SCP '

contribution or surcharge; and to United States citizens or U.S. .;

permanent residents traveling between the United States and '



,

another country, or between two foreign countries, whether or not

the transportation is governed by the Warsaw Convention, and

whether or not such U.S. citizens or U.S. permanent residents

paid- the SCP contribution or surcharge.

3. The SCP contribution or surcharge shall be

collected from the passenger by the carrier or his agent at the

time of the issuance of the ticket and payable by the carrier to

the Contractor of the Fund who shall manage such fund and to the

extent necessary purchase insurance to cover @a obligations of

the Contractor under the U.S. Supplemental Compensation Plan.

4. Subject to the applicability of the defense of

contributory negligence, the Contractor shall be liable for

compensatory damages to a passenger or his personal

representative, I-who made or should have made contribution under

the Plan, for all amounts in excess of 250,000 SDRs upon

execution by an eligible passenger of an agreement to be bound by

the terms of the U.S. Supplemental Compensation Plan. With

respect to a U.S. citizen or permanent resident of the United

States, who did not pay a contribution but to whom the Plan is

applicable, the Contractor shall be liable, subject to the

applicability of the defense contributory negligence, for all

compensatory damages, unless the passenger was traveling pursuant

to a ticket providing for transportation involving a point in the

G United States in which case the carrier shall be liable to the..

extent of its special contract.'

'4
:
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5. In the event of an accident causing injuries and

death to a passenger in transportation involving a point in the

United States, the pessenger or his representative shall have the

right to pursue his damage remedies under the Warsaw Convention

(srekiag  unlimited compensatory damaQes upon proof of willful

mirconduct or the carrier's failure to deliver a ticket) or other

d8magr ramdies uadu applicable law (including punitive damgas,

whum applicable) whua the transportation is not governed by tha

Warsaw Convention. For purposes of this paragraph, the remedies

under the Convention or under applicable law shall b deemed to

include the special contract remedy.

6. (a) In the event of an accident to a passenger in

the course of transportation to which the

U.S\ Supplemental Compensation Plan is

applicable, the passenger or his personal

representative may obtain compensation under

the Plan by entering an agreement to be bound

by the terms of the SCP ("the agreement")

namely:

(1) Waiving in writing his Warsaw and other

remedies against the carrier, and

against any third parties and agree to

assign all rights of subrogation to the

Contractor.

(2) Agreeing with the carrier to be bound by '

the decision of an arbitrator selected ,i
I

-3. ;t. I
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i . .
at random from previously published list

of arbitrators in which the arbitrator

shall be bound to apply the defense of

contributory negligence, where

applicable, and the measure and level of

compensatory damages applicable in the

place where the passengu resided at the

time of the accident.

(b) Upon executing the agreement set forth in

paragraph (a), the arbitrator shall, within

seven (7) days, be selected at random by (f;a

be determined)  and his name and address shall

be wired to the passenger or his personal

representative, the carrier and the

.contractor.

(c) Upon the selection of the arbitrator, the

passenger or his representative shall have

the option to present to the arbitrator a

preliminary request for compensation with

such financial and family information as is

then available in the form of a sworn

affidavit, as the passenger or his

representative shall deem appropriate.

Within 10 business days of receipt of such
" :
data, a copy of which shall be sent by the

1

!
t arbitrator to the carrier's representative! -

-4.
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set forth in the agreement, the carrier may

submit any data ik wishes on the issue of

preliminary compensation and within 30 days

of receipt of passenger's data the arbitrator

shall make an irreducible minimumdamage

"- award to the passenger, to M paid to the

. -, ._ passenger or his personal representative
.

within 10 days by the carrier and the

contractor, as the case may be, to the extent

of their obligation under the special

contract and the SCP..
(d, &thin six months of the Agreement, after

full opportunity of the carrier and the

contractor to make an investigation and

conduct such discovery as the arbitrator may

allow, the arbitrator shall make a final and

complete award to the passenger or his

representative constituting full compensation

of damages sustained, which shall be binding

and conclusive in the passenger, the carrier

and contractor, and which shall be paid

within 10 days by the carrier and the

contractor to the extent of their obligations

under the special contract and the Plan. .,
7. The Contractor and the carrier shall have the

: i
right to seek reimbursement from any party (other than the '; : .I

I
i
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carrier in the case of the contractor) whose fault or defective

product caused or contributed to the passenger's damage who would

be liable to the passenger. In no event, however, shall the

carriu be liable to the Contractor, the passenger or any other

party in any manner for damages or payments to any passenger

covered by the Plan except for the 250,000 SDRs payable by the

caziu under its special contract, and the~Contractoragreest0

defend and. hold hazmle~ the carriu in the event a claim is mad&

by anyone for paymentiqexcess  of 250,000 SDRs with respect to

any passenger. .
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Airline Liabil i ty Conference

Points made by the EC Commission
(Submitted by Mr F. Soerensen

Head of Air Transport Policy Division - DGVII)

An intercarrier agreement will have to be granted approval under the EC
competition rules.

Such approval requires that passengers benefits will result from the
agreement.

An agreement can, therefore, not represent less than what the passenger
can expect today.

In recent accidents the limit has been waived (in view of its absurdly low
level) and compensations have been paid up to 500,000 SDR with some
scrutiny. Claims up to 250,000 SDR have basically been accepted.

On this basis an agreement that does not accept 250,000 SDR strict
liability plus something more could likely not be approved. (An approval
could likely be challenged before the Court of Justice).

2. Unbreakability as a principle is next to impossible to accept.

3. Discriminatory elements are normally not acceptable.
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ISSUES THAT WARRANT FURTHER DISCUSSION BY THE CONFERENCE
AND CONSIDERATION BY AIRLINES

(Submitted by AVlANCA)

A. AS REGARDS THE SUPPLEMENTAL COMPENSATION PLAN.

1. Authority under which the plan is implemented. While it is truth that Article 22
of Warsaw allows for a special contract to increase the carrier limitation in the
case of death or bodily injury, it is somewhat doubtful that such an increased
amount could be achieved by way of a Supplemetal Compensation Plan in
which the Passenger pays a contribution. It could at least be argued that had
the drafters envisioned such a supplementary sum they would have explicitly
mentioned it as is the case of goods and passenger baggage under paragarph
2 of the same Article 22.

In this respect it is as well neccesary to investigate whether the Supplemental
Compensation Plan could be regarded as a form of mandatory personal
accident insurance and, if so, whether the claimant could initiate an action on
this basis. i.e. seeking recovery for what he now considers to be his own
compensatory damages.

It could be argued that a release will be signed by the claimant stating that the
sums being paid under the plan constitute full and fair recovery of all damages
and that, as such, this would avoid the aforementioned risk. If this is the answer
such a release must be crafted in such way that, within the boundaries of what
is reasonable and foreseeable, it will be accepted by the jurisdictions of the
carriers concerned.

2. Discussion of certain scenarios is required. Consider the following case: an
action initiated by the Passenger as a result of the refusal of the carrier to pay
the agreed limit on the belief that the claim is not worth it. Should the carrier be
joined by the Contractor although it has not paid or agreed to pay the
limitation?. If not, an adverse finding in excess of said limit could be binding or
paid for by the Contractor ?.

3. Leaving aside U.S. citizens and permanent residents where the issue is
clear, we must consider whether the scheme will. discriminate among
passengers of other nationalities. In its current version it does not afford the
same treatment to say a Colombian passenger who has bought his ticket in the
U.S. and another who bought it elsewhere. While the former has a recourse
against the plan, the latter does not and to obtain full compensation must
initiate an action under Article 25 of Warsaw. If the solution lies in the adoption
of the scheme in all other countries, carriers should be certain that all possible
regulatory problems will be solved and that as such it could be implemented in
their respective nations.
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4. Discussion on whether the proposed mechanism will be applicable in the
case of succesive carriage is necessary. This is a relevant issue as there will
certainly be other carriers not party to the envisaged intercarrier agreement.
Relevant information as regards the applicability of Article 2.2. of the
Multilateral Interline Traffic Agreement (Actual scope of the documents of
carriage issued by other airlines) should be provided. Conference should as
well consider a clause restricting its application to carriage undertaken directly
by the parties thereto.

5. Will the Supplemental Compensation Plan pay from the ground up or from
the adopted limit in cases of transportation not subject to the Warsaw
Convention?. The best option, from a risk point of view, appears to be the first
one.

6. Under no circumstances is the carrier to be exposed to further legal actions,
whether from the Contractor, the claimant (ii he chooses to pursue an action
against the plan) or from any other party whatsoever, once it has paid the
corresponding liability limit. Not only would the envisaged full and final release
from the claimant be required but also a sufficiently comprehensive hold
harmless agreement on the part of the Contractor. If the plan operates through
an insurance policy/company another avenue could be the inclusion of
participant carriers as additional assureds. This is as well valid in non Warsaw
carriage.

7. The liability of various applicable Supplemental Compensation Plans to any
one Passenger’needs to be studied, specially in cases where the are different
jurisdictional approaches. A pro rata share of the possible payments may be
one avenue.

8. In the latest plan draft the Contractor is not liable for lawyer’s fees and legal
costs incurred by a claimant in excess of those normally recoverable under the
law governing the action. Who will assess whether that limit is exceeded?.
Apparantly it will be the contractor, but the carrier will eventually end up paying
for them.

As there could also be some jurisdictions where there are not clear guidelines
as regards these litigation expenses, it may be advisable to consider deleting
this clause in a future draft.

9. It is not clear how, in some cases, will the Contractor be able to make:an
offer to settle within 90 days after the receipt of the claimant’s proof of claim or
the payment by carrier of the limit of liability, whichever occurs later. Although it
is an attractive proposition for the claimants to pursue their remedies under the
plan, it may be advisable to consider specifying a bigger time frame or none at
all.
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10. There may be some financial and administrative burdens to the airlines
participating in the Supplemental Compensation Plan . It in this respect it is to
be noted that:

a. Carriers could face some problems with the payment of the plan
contributions in 30 days. In the case of tickets purchased with credit cards or
whose costs are funneled through the Bank Settlement Plan this time frame
may not be enough. The new plan drafts could consider granting an extension
of at least 90 days. The above is aggravated by the imposition of interest
penalties for delay.

b. Verification of the amounts to be paid to the Contractor may be
difficult in certain cases, e.g. PTA’s issued in the U.S. for tickets to be handed
over elsewhere.

c. Carriers are called to keep records of the transportation performed for
2 years.

11. A clear and comprehensive financial study regarding the amount of the per
Passenger fee is to be provided. It is possible that the added burdens of the
plan may prove to be more expensive than the perceived insurance costs.

IATA’s efforts in providing clear guidelines in these matters are appreciated.

INSURANCE CONSIDERATIONS

1. Given that 1.994 loss (US$1.6  vs. US$2.2) is considered by some as a
normal experience, and projecting this on to future years growth in liability
awards, hull values, increased number of freight and cargo flown, insurers will
need to increase capital, income and reserves to meet the new challenges.

2. Taking the above into consideration there would appear to be an annual
premium deficit of US$l billion for the underwriters to break even. The
foregoing means a need to increase premium regardless of any limitation on
liability and an increased awareness that the losses of the few must be paid for
by a bigger share of carriers if underwriters wish to break even and build up
reserves.

3. This could lead an airline to consider obtaining an unlimited liability
protection as a sort of add on to almost certain rate increases.

It has been argued that if this were the chosen mechanism, small and medium
sized airlines will certainly face onerous insurance costs as a result of their
weak bargaining position. This opinion fails to take into account not only the
fact of insurers awareness that the limitations truly do not provide a real
protection to high awards in passenger death and injury cases, but also that
those carriers are already: penalised with bigger rates in comparison to those
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enjoyed by major international airlines. In somes cases, their absolute premium
volume is even greater than that paid by those majors.

4. Furthermore, certain insurers, specially the french,  are already fully aware
that at the end of the day the limitations do not provide a true protection to
exposure. On the contrary it is percieved that if they were to be abolished in
certain instances this would entail diminished costs as a result of decreased
l i t i g a t i o n .

5. The fear of rate increases should be weighed against the costs that each
carrier will bear if the envisaged SCP were adopted, as a result of its
administration by each carrier concerned in items such as collection of funds,
payment to contractor, record keeping, etc.

7. It may also be possible that to purchase unlimited liability now will be to the
benefit of airlines, as it will only give insurers one opportunity to increase their
rates on the basis of increased liability limits.
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Airline Liability Conference

Submission of the African  Airlines Association (AFRAA)
No. 3

Mr Chairman,
.

Again, on behalf of AFRAA members, we still recommend to:

1. Keep the 250,000 SDRs in brackets and add to the proposed working group the
mandate to decide what is the appropriate limit in light of the various socio-
economic standards in various regions of the world besides the issue of defenses.

2. Initiate a working group to assess the implication of the increase of liability limits
on small and medium size carriers in addition to clearly determine a specific
assistance mechanism to developing countries’ carriers, as we cannot commit
ourselves without knowing the financial effect.

Both working groups should be membered on a regional basis and include a
representative from the Japanese and the Americans.
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Comments  of TAP -Air Portugal
on Paragraph (3)  of II of the

“REPORT OF THE CONFERENCE SESSION”

TAP-Air Portugal asks the Drafting Committee to remind the Working Group or any
other body having in charge the follow-up of approved actions subsequent to the
Conference to take into consideration:

(0 that the “periodic adjustment” referred to in paragraph (b) of Nr. II should
be more specific, suggesting that the adjustments should not take place
before periods of five years;

l

(ii) that, in the same paragraph, the reference to inflation should be clearer and
fixed in respect of inflation rate of one specific country or group of
countries.

ALC - Item 7
WP 32 - Dot. II
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Airline Liability Conference

Suggestions on Improving the Air Mauritius Proposal
(Submitted  by Air Malta)

1. In respect of the second tier:

Article 20 defenses should be retained except in respect of flights to-from-through
jurisdictions where this would not be possible.

2. In respect of the third tier:

(a> The contributions should not be presented as passenger surcharges, but
should rather be built into the ticket cost. The airlines would agree to
allocate a pre-determined portion of the ticket price to the compensation
fund to be created.

( w The contributions should reflect the size of the carrier, as well as other
equitable risk allocation factors, as determined by the “contractor”.

cc> To the extent that claim settlements can be finally determined by
arbitration, one of the conditions of the agreement should be that quantum
of damages would be made in accordance v&h criteria applicable in the
place of residence of the claimant.
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RULES OF PROCEDURE
I A T A  A I R L I N E  L I A B I L I T Y  C O N F E R E N C E

19-27 June 1995 - Washington D.C.

SECTION I - COMPOSITION

RULE 1. Any Air Carrier having registered and paid the requisite Conference
fee shall have a right to be represented at the Airline Liability Conference
(hereinafter “ALC”).  References hereinafter to Registered Air Carriers shall
mean Representatives of Air Carriers duly registered to attend the ALC.

RULE 2. Any Air Carrier may be represented at the ALC by one or more
representatives who shall be duly authorised in writing by such Air Carrier.

RULE 3. Each Air Carrier shall submit in writing to the IATA Secretariat the
name of the person(s) who will represent it at the ALC, and until such
authorisation is specifically withdrawn, such person(s) alone shall act as the
exclusive representative(s) of the Air Carrier. The IATA Secretariat shall
advise the ALC of the names of IATA staff attending the Conference who,
together with registered Air Carriers, shall be participants in the ALC.

RULE 4. Observers representing specific Air Carrier Organisations,
Governments, and International Organisations, which have been invited to
attend the ALC may take part fully in the ALC, except that they may not
propose motions or vote.

RULE 5. The Chairman may appoint one or more scrutineers from registered
Air Carriers, or the IATA Secretariat, to examine the credentials of any
person(s) desiring to attend the ALC and the decision of such scrutineer(s) as
to the validity of such credentials shall be conclusive and binding.

SECTION II - CONFERENCE OFFICERS

RULE 6. The ALC shall elect a Chairman, a Vice-Chairman, a Rapporteur
and a Drafting Committee Chairman, upon motion duly proposed and
seconded by the registered Air Carriers.



SECTION III - AGENDA

RULE 7. A draft agenda prepared by the Secretariat shall be submitted to
the ALC by the IATA Secretariat at the opening of the ALC.

RULE 8. With the approval of the ALC the Chairman may establish and
provide functional guidelines to such ad hoc Working Groups as deemed
desirable for the conduct of the business of the ALC. Working Groups shall
appoint their own Chairmen. Working Group(s) on the ALC Report and/or on
its implementation may extend its deliberations beyond the close of the ALC.

SECTION IV - SECRETARIAT

RULE 9. The IATA Secretariat shall assist the ALC officers and shall act as
Secretary of the ALC and its Working Group(s), as necessary.

SECTION V - CONDUCT OF BUSINESS

RULE 10. The ALC, including its Working Group(s), shall not be open to the
public.

RULE 1 I. With the approval of the ALC distinguished guests may be invited
by the Chairman to attend or address the Conference.

RULE 12. A majority of registered Air Carriers shall constitute a quorum.
However, the absence of a quorum shall not impede the proceedings of the
ALC with the exception that no binding vote shall be taken in the absence of
a quorum.

RULE 13. The ALC shall be opened by a Representative of the Director
General of IATA.

RULE 14. The Chairman shall direct the discussion, ensure observance of
these Rules, accord the right to speak, put questions and announce
decisions. He shall rule on points of order and, subject to these Rules, shall
have control over the proceedings and over the maintenance of order at any
session of the ALC. The Chairman shall also determine when a proposed
agreement or any element thereof is ready for consideration, and shall
declare the ALC closed.
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RULE 15. The Chairman, registered Air Carriers and the IATA Secretariat
may make either oral or written statements to the ALC or to any Working
Group(s) concerning any question under consideration.

RULE 16. Except as otherwise specifically provided, the remaining Rules
under this Section shall not apply to Working Group(s) which shall conduct
their deliberations informally.

RULE 17. The Chairman shall call upon speakers in the order in which they
have expressed their desire to speak; he may call a speaker to order if his
statements are not relevant to the subject under discussion. A participant
shall not be permitted to speak a second time on any question, unless called
upon for clarification by the Chairman, until all other persons desiring to
speak have had an opportunity to do so.

RULE 18. During the discussion of any matter, and notwithstanding the
provisions of RULE 17, a participant may at any time raise a point of order,
and the point of order shall be immediately decided by the Chairman. His
ruling may be appealed, in which case the appeal shall be immediately put to
vote, and the ruling of the Chairman shall stand unless overturned by a
majority of votes cast. A participant raising a point of order may speak only
on this point, and may not speak on the substance of the matter under

discussion before the point was raised.

RULE 19. The Chairman may limit the time allowed to each speaker

RULE 20. The order of debate and voting on motions and amendments shall
be as follows:

(4 When a motion is made and seconded, the Chairman shall call
for debate on the motion;

( w When an amendment to the motion is proposed and seconded,
the Chairman shall open debate on the amendment unless it is
accepted by the mover and seconder of the motion;

(4 When an amendment to an amendment is proposed and
seconded, the Chairman shall open debate on such amendment to the
amendment and when debate is concluded shall call for a vote thereon
which, if affirmative, shall be decisive of the amendment to the motion;



‘

w If the vote on the amendment to the amendment is not
affirmative, the Chairman shall re-open debate on the amendment and
when debate is concluded call for a vote thereon. If this vote is not
affirmative, debate on the main motion shall be re-opened and when
concluded, the main motion shall be put to a vote;

((3 If the vote on an amendment has been affirmative, the
Chairman shall open debate on the motion as amended and when
concluded shall call for a vote thereon.

RULE 21. If amendments to different aspects or portions of a motion are
proposed, each substantially different amendment shall be treated separately
in accordance with the procedure in RULE 20.

RULE 22. No motion may be withdrawn if an amendment to it is under
discussion or has been adopted, unless such amendment is also withdrawn.

RULE 23. Any registered Air Carrier may move at any time the suspension
or adjournment of the ALC, the adjournment of the debate on any question,
the deferment of discussion of an item, or the closure of the debate on an
item. After such a motion has been made and explained by its proposer, only
one speaker shall normally be allowed to speak in opposition to it, and no
further speeches shall be made in its support before a vote is taken.
Additional speeches on such a motion may be allowed at the discretion of the
Chairman, who shall decide the priority of recognition.

RULE 24. Subject to the provisions of RULE 18, the following motions shall
have priority over all other motions, and shall be taken in the following order:

(a) To suspend the ALC;

(W To adjourn the ALC;

@> To adjourn debate on an item;

(d) To defer debate on an item;

(e) To close debate on an item.

These motions shall be adopted by a majority of votes cast by those duly
represented at the ALC.
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RULE 25. Re-opening of any matter already voted upon at the ALC shall
require a specific proposal, duly seconded, and majority of votes. Permission
to speak on a motion to re-open shall be accorded only to the proposer and
to one speaker in opposition, after which it shall be immediately put to the
vote. Speeches on a motion to re-open shall be limited in content to matters
bearing directly on the justification of re-opening. Discussion of the
substance of the question at issue will be in order only if, and after, the
motion to re-open prevails.

SECTION VI - VOTING

RULE 26. Each registered Air Carrier shall have one vote, to be cast by one
representative only.

RULE 27. All procedural matters shall be decided by a majority, and all
amendments to the Rules and adoption of any agreement or portion thereof
shall be decided by a majority of registered Air Carriers.

RULE 28. If there is no objection, the Chairman may declare that a proposal
has been accepted or that a motion has been carried. If there is an objection,
the question shall be decided by a show of hands except when a roll call is
required as hereinafter provided. The Chairman or any registered Air Carrier
may request a roll call provided, however, that no roll call shall be taken
without the approval of a majority of registered Air Carriers. Unless a roll call
is required, a declaration by the Chairman that a proposal has been accepted
or rejected or that a motion has been carried, or carried by a particular
majority, or not carried, and an entry to that effect in the record of the
proceedings of the ALC shall be conclusive evidence of the fact without proof
of the number of the votes recorded in favour of or against such decision.

RULE 29. A demand for a roll call vote may be withdrawn at any time before
taking the vote.

RULE 30. If a registered Air Carrier abstains from voting on a question, its
abstention shall be duly recorded.

RULE 31. A vote on any motion or amendment may be postponed upon
request of any registered Air Carrier until copies of the motion have been
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made available to all participants, unless postponement is objected to and
such objection is supported by a majority.

RULE 32. In the event of a tie vote, a second vote on the motion concerned
shall be taken. The motion shall be considered lost unless there is a majority
in favour of the motion on this second vote.

SECTION VII - AMENDMENT OF THE RULES OF PROCEDURE

RULE 33. These Rules may be amended, or any portion of the Rules may
be suspended, at any time by a majority of registered Air Carriers.
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FINALREPORTOFTHE
CONFERENCESESSION

19-23 JUNE 1995, WASHINGTON, D.C.

The Conference  session was attended by 67 airlines, 6 regional  airline
associations,  3 other industry associations  and observers  from ICAO,
ECAC, EU and the Government  of the U.S. (Attendance  List attached as
Annex 1).
The Conference  elected the following  Conference  officers:

Chairman: Lorne S. Clark (IATA General Counsel &
Corporate Secretary)

Vice-Chairman: Vijay Poonoosamy (Director Legal &
International Affairs, Air Mauritius)

Rapporteur: Ana de Montenegro (Corporate Director
Insurance & Contracts, TACA International)

Chairing the Drafting Committee: Leslie Mooyaart (Senior Vice-President &
General Counsel, KLM)

The Conference  Agenda  and Rules of Procedure, as adopted, are attached  as
Annexes  2 and 3, respectively.

To supplement  discussion  in Plenary, the Conference  established  two
Working  Groups, one on the Supplemental  Compensation  Plan, under the
chairmanship  of Mr Gerald Mayo (Counsel to Delta Air Lines), the other on
the Japanese  Initiative,  under  the chairmanship  of Mr Koichi Abe (Vice-
President,  Legal Affairs Department,  Japan Air Lines).

I. Following extensive  debate in Plenary and taking into consideration
proposals  by a number  of delegates  and the results of the discussion  in the
Working  Groups, the Conference  concluded  that:

1. The Warsaw  Convention  System must be preserved.  However,  the
existing  passenger  liability limits for international  carriage  by air are
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grossly inadequate  in many jurisdictions and should be revised as a
matter  of urgency.

Governments,  through ICAO, and in consultation  with airlines,
should act urgently  to update the Warsaw Convention  System and to
address liability issues.

Governments  should act expeditiously  to bring into force Montreal
Protocol No. 4 (Cargo)  independently  of their consideration  of
Montreal  Additional  Protocol No. 3.

The conditions  and expectations  for the Conference  set out in U.S.
DOT Order 95-2-44 of 22 February  1995 (Annex 4) restricted the
ability of participating  airlines to reach agreement  at this session on
the enhancement  of compensation  for passengers  under the Warsaw
Convention  System.

In particular,  the Conference  objected to the U.S. expectation  that the
results of the Conference  would ensure full compensatory  damages
for claims by all U.S. citizens and permanent  residents traveling
between  countries  outside the U.S., as it would discriminate  among
passenger  nationalities  and would impose on airlines an unreasonable
responsibility that should be borne by the U.S. Government.

II. In light of the foregoing and subject to the conclusions  of the working

2.

3.

4.

5.

groups mentioned  below, and in order to receive government  approvals  as
required,  the Conference  agreed to recommend  that a new enhanced  liability
package  should be adopted by airlines, as quickly as possible, to include:

(a> an updated liability limit of 250,000 SDRs,  taking into account
the effects of inflation on the limits in the 1966 Montreal
Agreement,  the 1971 Guatemala  City Protocol and the 1975
Montreal  Additional  Protocol No. 3, as well as limits proposed
by governments;
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(b)

Cc)

(a

Cd

(0

k)

periodic updating of liability  limits to reflect the effects of
inflation;

standards and procedures  for up-front  payments  to meet
claimants’  immediate  needs, in accordance  with established
local customs, practices and applicable  local law;

the retention of the defenses under Article 21 of the
instruments  of the Warsaw Convention System;

where circumstances  so require, a waiver  up to 250,000 SDRs
of the defenses under Article 20, paragraph  (1) of the
instruments  of the Warsaw Convention System;

where circumstances  so require, recovery of proven
compensatory damages beyond 250,000 SDRs through
appropriate  and effective means; and

complete  compensation  as allowed by and in accordance  with
applicable  law.

III. Taking into account, and in an effort to meet,  the needs and desires of
various government  authorities, the Conference  agreed that:

1. The Conference  Chairman  should appoint  a working  group to
urgently assess and report on the cost impact on airlines of the
recommended  enhanced  liability  package  and, as a matter  of urgency,
make specific proposals  as to how small  and medium-size  airlines can
be assisted to meet additional costs resulting  from possible increased
liability.

2. The Conference  Chairman should appoint a second working  group to
further  consider  and report on appropriate  and effective means to
secure complete  compensation  for passengers,  including  the Japanese
Initiative and the U.S. Supplemental  Compensation  Plan, in light of
discussions  at the Conference,  and taking particular  account  of the
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circumstances  of small  and medium-size  airlines and any submissions
made to that working group by 31 July 1995.

3. The IATA Secretariat  should prepare as a matter  of urgency  and
circulate  to airlines by 31 August  1995 an information  paper  on
expeditious  settlement  of airline passenger  liability claims.

4. The IATA Secretariat,  in consultation  with the Legal Advisory
Group, should prepare draft texts of an intercarrier  agreement,  a plan
for an appropriate and effective means  to secure complete
compensation, and circulate  them and related documents  by 31
August 1995, including the reports mentioned  in
paragraphs  III. 1. and 2.

5. The IATA Secretariat  should immediately  seek an extension  of
antitrust  immunity  from the U.S. authorities  to permit  and facilitate
all further  discussions  by airlines necessary  to complete  the work of
the Conference.

6. The IATA Secretariat,  upon approval by and acting in accordance
with any decision of the 1995 IATA Annual General  Meeting,
scheduled  for 30-31 October 1995,  should submit the texts of the
intercarrier  agreement, the plan for an appropriate  and effective
means to secure complete  compensation  and related documents  for
requisite  governmental  approval.

The Conference  expressed, its appreciation  to IATA for the efficient
organization  of the Conference  and congratulated  the Conference  officers
and the Working  Group Chairmen  for their valuable  contributions  to its
deliberations  and its results to date.

The Conference  Plenary  session adopted this Report and adjourned  on
23 June 1995,  subject to the call of the Chairman.
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Order 95-2-44

UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Department of Transportation
on the 22nd day of February, 1995

International Air Transport Association:
.Agreemen t Relating to Liability
Limitations of the Warsaw Convention

Docket 49152

ORDER

“OnSeptemb&‘24,‘1993,  the Irhxnatio~~l Ai’r Transport As&&t~~~ (IATA) filed a& ’ ’
application requesting approval of, and antitrust immunity for, intercarrier discussions
concerning the limits and conditions of passenger liabiliv established by the fi’arsaw
Convention (Convention).

IATA states that pending ratification and entry into force of Montreal Protocols
Numbers 3 and 4 to the Convention, there is a need for interim passenger liability rules
that are adequate to current day standards of compensation... .The’current regime, as.
embodied in the Montreal intercarrier agreement of 1966 (Agreement) and which covers
all carriers serving the United States, establishes a liability Iimit of $75,000 for personal
injury and death.1 Adjusted for inflation, IATA notes that this amount would be over
$300,000 in today’s dollars. Despite this, adherence to the Agreement’s $75,000 limit
continues to be a condition for all carriers to operate to the Untied States. Against this
background, IATA states that air carrier parties to the Agreement need the authority to
discuss bringing the Agreement up to date. It states that such discussions may include
possible amendments to, or replacements for, this Agreement. LATA states that its
request for discussion authority and antitrust immunity is consistent with Department
p r e c e d e n t .

t The Warsaw Convention, to which the United States became a party in 1934,  establislled  a number ci
uniform rules regarding international air transportation, including in Article j” an air carrier liability limit

oi approximately $10,000 for each passenger injury or death, absent a finding of willful misconduct. The

Hague Protocol of 1955, which doubled the liability limit, was not ratified by the United States. Rather, in
1966, the carriers seming the United States agreed to adopt a special contract under Article 22, establishing
what remains the Lur-rent  regime (Agreement CAB 18900, approved by Order E-23680, May 13,1966
(Do&et  17325). Under the Agreement’s terms, these carriers also agreed not to avail themselves of the
defense of non-negligence under Article 20(l) of the Convention for claims under that amount.
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NO answers were filed in response to the LATA  application.

Decision

The Department  has decided  to grant the requested discussion immunity subject  to the
conditions described beiow. The United States  has a firmly-established  policy that
liability limits should be adequate to contemporan’ standards of compensation and bat
the current re,gime needs to be updated to provide sufficient protection to the traveling
public. We are granting the application because the discussions proposed by IATA may
bring about ‘an interim solution that will serve either until Montreal Protocols 3 and 4 are
ratified and enter into force, or until negotiation and entry into force of a new
Convention meeting all US. requirements.

.
We may authorize intercarrier discussions and grant them antitrust immunity where we
find that the discussions are necessary to meet a serious transportation need or to
achieve important public benefits and that such benefits or need cannot be secured ,by
reasonably available alternatives that are materially less anticompetitive.’ 49 U.S.C.
41308,41309.

The purpose of the discussions in this case is to secure the important public benefit of a
liability regime that reflecb contemporary standards of compensation, The discussions
are consistent with a strong and long-standing Department policy of seeking a uniform
set of passenger liability rules that meet today’s needs.

We find that’there are no reasonably available alternatives to the requested discussions
having a materially less anticompetitive effect. The best alternative, of course, is an
international agreement such as the Montreal Protocols. and Supplemental
Compensation Plan, but it is because that approach has proven to be such a complex and
lengthy one, and given the pressing need to have an updated liability re,@.rne, that we
are entertaining this discussion authority request. Another alternative would be to allow
individual carriers to apply to the Department for modifications to their tariffs and
conditions of carriage to implement individual new special contracts under Article 23 of
the Convention, We do not believe that approach is workable. Some carriers would
probably attempt this, while others would not. Those that did would likely offer
contracts with different terms from one another. One clear and unacceptable result of
such an approach would be that portions of the traveling public would not be
adequately protected.  A final  alternative would be for the United States to unilaterally
establish a regime that all carriers operating to the United States would have to abide by.
m approach,  however,  could engender such significant opposition from our trading
partners that our ability to implement the plan unilaterally could very well be
jeopardized.

2 We assume for the purposes of,our decision here that the proposed discussions  could  reduce
competition among  carriers. .-
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We also find that the requested approval and grant of antitrust immunity to discuss an
interim liability regime is appropriately limited in nature and well-calculated to achie\ve
a result consistent with our objective of having in place a liability regime that reflects
contemporary standards of compensation. IATA seeks discussions geared toward
producing a temporary arrangement, recognizing the immediate need to increase the
liability limits through a uniform system of rules. This is fully consistent with our
objectives. IATA would announce a place and date for such discussions and has said
that it would invite all its member carriers.

IATA requests that we not impose conditions on such discussions that would restrict the
. - ability ofsthe partioiipant carriers to consider’all options in structuring a liability regime.

We will not impose conditions other than those that we consider standard and which we
have set out below. However, we believe that in constructing any intercarrier
.agreement, the participants should seek to reflect the basic objectives which we have
pursued in our efforts to secure ratification of the Montreal Protocols and creation of a
supplemental compensation plan. We have strived for a uniform international system
that allows U.S. victims to receive fair recoveries within a reasonable period of time.
Specifically, we would expect that any agreement reached by the carriers would be‘. .
consistent with the following guidelines: first, with regard to passenger claims arising
from international jo.+-rteys ticketed in the United States, passengers would be entitled to
prompt and complete compensation on a strict liability basis with no per passenger
limits and with measures of damages consistent with those available in cases arising in
U.S. domestic air transportation; second, this coverage should be extended to U.S.
citizens and permanent residents traveling internationally on tickets not issued in the
United States.

We have decided to grant the request for discussion authority and antitrust immunity in
this’order, rather than through a show-cause proceeding. The,discussions sought by the .
applicants seek to carry out our established public policy goal, the modernization of
passenger liability limits. Implementing that goal as soon as possible will redound to the
immediate benefit of the traveling public and therefore provide important public
benefits. We are willing to grant antitrust immunity in this instance because, unlike
most situations where it has been sought, the purpose of the discussions at issue here is
fully consistent with the public interest. Furthermore, any agreement reached by the

carriers may not be implemented without our approval, and interested persons will have
an opportunity to comment on any application for such approval.

In addition, to minimize any adverse impact on the public interest, we will condition our
approval and grant of antitrust immunity upon the following express conditions: (1) the
discussion authority is limited to 120 days from the date of publication of this order; (2)
advance notice of any meeting shall be given to all U.S. and foreign air carriers as well as
to the Department of Transportation and the Department of Justice; (3) representatives of
the Department of Transportation and the Department of Justice shall be permitted to
attend the meetings authorized by this order; (4) IATA shall file within 14 days with the
Department a report of each meeting held including inter ah the date, place, attendance,
a copy of any information submitted to the meeting by any participant, and a summary
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of the discussions  and any proposed agreements;  (5j any agreement reached must be
submitted to the Department for approval  and must be approved before its
implementation; (6) the attendees at such meetings must not discuss rates,  fares or
capacity, except to the extent necessary  to discuss ticket  price additions reflecting  the
cost of any passenger  compensation  plan; and (7) the.discussions  will be held in the
metropolitan Washington, D.C. area.

ACCORDINGLY,

1. The Department approves the request for discussion authority filed by LATA in this
docket, subject to the restrictions listed below, under section 41308 of title 49 of the
United States Code, for 120 days from the date of publication of this order, for
discussions directed toward producing a uniform set of passenger liability limits;

2. The Department exempts persons participating in the discussioti  approved by this
order from the operation of the antitrust laws under section 41309 of Title 49 of the
United States Code;

3. The Department’s approval is subject to the following conditions:

(a) Advance notice of any meeting shall be given to all identifiably interested U.S.
air carriers and foreign air carriers, as well as to the Department of Transportation and
the Department of Justice;

(b) Representatives of the entities listed in subparagraph (a) above shall be
permitted to attend all meetings authorized by this order;

(c) IATA shall file within 14 days with the Department a report of each meeting
held including inter dia the date, place, attendance, a copy of any information submitted
to the meeting by any participant, and a summary of the discussions and any proposed
agreements;

(d) Any agreement  reached must be submitted to the Department for approval
and must be approved before ik implementation;

(e)’ Attendees at such meetings must not discuss rates, fares or capacity, except to
the extent necessary to discuss ticket price additions reflecting the cost of any passenger
c o m p e n s a t i o n  p l a n ;  .

(f) The Department shall retain jurisdiction over the discussions to take such
further action at any time, without a hearing, as it may deem appropriate; and

(g) .~ny meetings authorized by this order shall be held in the metropolitan
Washington, D.C. area.
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4. Petitions for reconsideration  may be filed pursuant  to our rules in response  to this

a order;

3. We will serve a copy of this order on all parties sen-ed by iATA in this docket, as
indicated  by the sewice list attached to its application; and

6. We will publish a copy of this order in the Federal Register,

By:
Patrick  V.,  Murphy
Acting Assistant Secretary for

Aviation and Lntema tional Affairs

‘(SEAL)

. .
: ‘:

.:

.
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