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With reference to DOT order 95-7-15 issued 12 July 1995, IATA is pleased to file
with the Department a report of the Airline Liability Conference Joint Working Group
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Report of IATA Airline Liability Conference Joint Working Group Meeting
London 25-26 July 1995

In accordance with the decisions of the Airlines Liability Conference Session held
in Washington DC 19-23 June, two Working Groups were established on:

a) the cost impact on airlines of the recommended enhanced liability
package; and

b) appropriate and effective means to secure complete compensation for
passengers where circumstances require.

A meeting of the Working Groups was convened in London 25-26 July, attended
by representatives of 10 airlines, the European Union and the ATA, as well as 3
insurance brokerage houses (for part of the meeting). The list of participants is
set out in Annex 1.

The Members of the Working Groups decided that, due to the significant inter-
relationship between the subject matters of the two Groups and their common
interest in both Working Group mandates, the two bodies should meet jointly. It
was also agreed that the Airline Liability Conference Chairman, Lorne S. Clark,
General Counsel and Corporate Secretary of IATA, should chair the Joint Working
Group meeting.

The meeting Agenda is attached at Annex 2, and the Working Group Documents
at Annex 3.

The Joint Working Group reaffirmed the overriding need to preserve the Warsaw
Convention System and to work to help ensure that all existing Parties to the
Warsaw treaties remain within the System.

Reacting to a request to review the possibility of adopting a limit lower than the
SDR 250,000 tentatively agreed at Washington, the Joint Working Group
generally accepted that, taking into account the inflationary impact on Warsaw/
Hague/Montreal Agreement limits and the demands of governments, the proposed
intercarrier agreement should increase limits worldwide to no less than that
amount. The non-US airline representatives present reaffirmed their opposition to
any mechanism that would compel their financial support for the unlimited
liability coverage of US citizens and permanent residents travelling by air on
services operated solely between points outside the US.

Much of the meeting was directed to exploring how medium- and small-sized
carriers could accept and implement increased liability limits, and the most
effective means of providing for unlimited liability for US ticketed passengers.



Discussions mainly centered on:

a) additional cost of higher limits, especially to medium- and small-sized
airlines

b) whether unlimited liability would cost substantially more than an
increase to SDR 250,000

c) how any increased insurance costs resulting from higher or
unspecified liability limits might be minimized

d) the availability and cost of “pooled” insurance coverage

e) the viability of a Supplemental Compensation Plan (SCP) for US
passengers, with, or without, a per passenger surcharge

f) whether the Japanese approach could be modified to make it more
acceptable to the US government and to a broader segment of the
industry

g) the time frame for giving effect to a new liability regime, and

h) the need to meet the concerns of the EU and certain governments for
coverage above SDR 250,000.

As a result of a question-and-answer period with the insurance industry
representatives and vigorous debate among Members of the Joint Working Group,
it was noted that, despite potential support on the part of the US authorities and
some carriers for an SCP, some participants expressed continuing reservations to
the Plan approach in the absence of the “unbreakable cap” on liability which
would have been provided by Montreal Aviation Protocol 3. In their view, the SCP
option was legally and administratively complicated, and potentially more
expensive than other alternatives. Accordingly, participants turned to
consideration of insurance-based solutions, possibly passenger funded, for
unlimited liability above SDR 250,000, the elements of which could include:

a worldwide minimum SDR 250,000 liability limit effected by
conditions of carriage and applicable tariffs

for the US (and possibly applicable elsewhere as required), unlimited
liability through individual insurance or a “pooled” policy negotiated
on behalf of carriers, with a deductible of SDR 250,000 to be covered
by individual airline policies

any “pooled” coverage to be set out in individual policies taken out by
each participating carrier, common rated on a per-capita basis (e.g.
USD 2.00-3.00 per passenger).

A suggestion to revise the 1966 Montreal intercarrier agreement and waive the
liability limits that apply to all passengers travelling to, from and through the US
was reserved for further discussion. (It was noted that this could go a long way to
meeting the desire of the US authorities to provide full protection in relation to



tickets purchased by US nationals and permanent residents abroad.) In addition,
the Joint Working Group noted that the extent of carriers’ willingness to waive
the Warsaw/Hague defences needed to be further reviewed.

Many members of the Working Group expressed their reluctance to commit to a
liability regime that was both “strict” and “unlimited.”

The Joint Working Group also received advice from the insurance brokers that
“pooled” coverage for risks above SDR 250,000 was likely to result in increased
costs for all airlines because of the negative consequences of “splitting” the unitary
Insurance coverage of carriers’ current policies. This information was a major
factor in dissuading the Working Group from pursuing “pooled” coverage.

The Joint Working Group agreed to reconvene in Washington 7-8 August to
continue its deliberations and to try to finalize its proposals. Meanwhile, the
Secretariat undertook to make further enquiries concerning the relevant insurance
iIssues and the US carriers are informing DOT on the details of the London
meeting and the elements of what could be included in an eventual package.

A further report will be filed with the US DOT concerning the 7-8 August meeting
in Washington, D.C.

8/9/95-[1175388]



ANNEX 2

AGENDA

ALC Working Groups
London, 25-26 July 1995

1. Review of Extension of Immunity Order

2. Decision on Joint Meeting of two Working Groups
3. Chairmanship of Meeting

4. Discussion with Insurance Brokers

(i) Introduction by Tony Kelly
(i)  Individua Statements by:

a) Mr Sean Gates (Beaumont & Son)
b) Mr Peter- Viccars (Bowring Aviation)
c) Mr Jonathan Palmer-Brown (Nicholson Leslie Group)

5. Introduction of Draft Proposals of “Mechanisms’ for Unlimited Liability
(Beyond SDR 250,000)

a) Supplemental Compensation Plan (U.S. carriers)
b) Japanese Initiative (JAL)
c) No Limit Insurance Plan (IATA Secretariat)

6. Discussion and Debate
7. Elements of Reports of Working Groups
8. Further Action

a\alcwg.doc



Documentation

ALC WORKING GROUPS

London, 25-26 July 1995

Find Report of the Airline Liability Conference Session - Washington,
19-23 June 1993

U.S. DOT Order 95-7-1 5 extending antitrust immunity
Memorandum on Mechanism Options
Memorandum on SCP Mode Mechanism Options

Information Paper on the Expeditious Settlement of Airline Passenger
Claims

Memorandum on insurance Cost Assessment

Qantas Airways Submission to Insurance Working Group*

Qantas Airways information re Austraian Transport Legidation
Amendment Bills *

Qantas Airways Submission to Working Group on Complete (or
unlimited) Compensation to Passengers”

Background Memorandum on Double Recovery (Collateral Source
Rule)*

Cubana De Aviacion’s Submission*

Outline of Agreement between Carriers Operating to and from the
United States to Apply a New Specia Contract *

. Digtributed on site.

ANNEXS3

WP 1

WP 2
WP 3
WP4

WP 5

WP6
WP7

WP 8

WP9

WP 10

WP 11

WP12
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JATA  Airline Liability Conference ...
WP 1

FINAL REPORT OF THE

CONFERENCE SESSION
19-23 JUNE 1995, WASHINGTON, D. C.

The Conference session was attended by 67 airlines, 6 regiona airline
associations, 3 other industry associations and observers from ICAQ,
ECAC, EU and the Government of the U.S. (Attendance List attached as

Annex 1).
The Conference elected the following Conference officers:

Lorne S. Clark (IATA General Counsel &

Chairman:
Corporate Secretary)
Vice-Chairman: Vijay Poonoosamy (Director Legal &
International Affairs, Air Mauritius)
Rapporteur: Ana de Montenegro (Corporate Director

Insurance & Contracts, TACA International)

Chairing the Drafting Committee:  Leslie Mooyaart (Senior Vice-President &
Genera Counsel, KILM)

The Conference Agenda and Rules of Procedure, as adopted, are attached as
Annexes 2 and 3, respectively.

To supplement discussion in Plenary, the Conference established two
Working Groups, one on the Supplemental Compensation Plan, under the
chairmanship of Mr Gerald Mayo (Counsel to Delta Air Lines), the other on
the Japanese Initiative, under the chairmanship of Mr Koichi Abe (Vice-
President, Legal Affairs Department, Japan Air Lines).

l. Following extensive debate in Plenary and taking into consideration
proposals by a number of delegates and the results of the discussion in the
Working Groups, the Conference concluded that:

1. The Warsaw Convention System must be preserved. However, the
existing passenger liability limits for international carriage by air are

27June95.final



grossly inadequate in many jurisdictions and should be revised as a
matter of urgency.

2. Governments, through ICAO, and in consultation with airlines,
should act urgently to update the Warsaw Convention System and to

address liability issues.

3. Governments should act expeditiously to bring into force Montrea
Protocol No. 4 (Cargo) independently of their consideration of
Montreal Additional Protocol No. 3.

4, The conditions and expectations for the Conference set out in U.S.
DOT Order 95-2-44 of 22 February 1995 (Annex 4) restricted the
ability of participating airlines to reach agreement at this session on
the enhancement of compensation for passengers under the Warsaw

Convention System.

5. In particular, the Conference objected to the U.S. expectation that the
results of the Conference would ensure full compensatory damages
for claims by all U.S. citizens and permanent residents traveling
between countries outside the U.S., as it would discriminate among
passenger nationalities and would impose on airlines an unreasonable
responsibility that should be borne by the U.S. Govemment.

1. In light of the foregoing and subject to the conclusions of the working
groups mentioned below, and in order to receive government approvals as
required, the Conference agreed to recommend that a new enhanced liability
package should be adopted by airlines, as quickly as possible, to include:

(a) an updated liability limit of 250,000 SDRs, taking into account
the effects of inflation on the limits in the 1966 Montreal
Agreement, the 1971 Guatemala City Protocol and the 1975
Montreal Additional Protocol No. 3, as well as limits proposed

by governments,

27June95. final



(b) periodic updating of liability limits to reflect the effects of
inflation;

(c) standards and procedures for up-front payments to meet
clamants immediate needs, in accordance with established

local customs, practices and applicable local law;

(d) the retention of the defenses under Article 21 of the
instruments of the Warsaw Convention System;

(e) where circumstances so require, a waiver up to 250,000 SDRs
of the defenses under Article 20, paragraph (1) of the
instruments of the Warsaw Convention System;

(H where circumstances so require, recovery of proven
compensatory damages beyond 250,000 SDRs through

appropriate and effective means; and

(g) complete compensation as alowed by and in accordance with
applicable law.

Taking into account, and in an effort to meet, the needs and desires of

various government authorities, the Conference agreed that:

1.

The Conference Chairman should appoint a working group to
urgently assess and report on the cost impact on airlines of the
recommended enhanced liability package and, as a matter of urgency,
make specific proposals as to how small and medium-size airlines can
be assisted to meet additional costs resulting from possible increased

liability.

The Conference Chairman should appoint a second working group to
further consider and report on appropriate and effective means to
secure complete compensation for passengers, including the Japanese
Initiative and the U.S. Supplemental Compensation Plan, in light of
discussions at the Conference, and taking particular account of the

27June95. final



circumstances of small and medium-size airlines and any submissions
made to that working group by 31 July 1995.

3. The IATA Secretariat should prepare as a matter of urgency and
circulate to airlines by 3 1 August 1995 an information paper on
expeditious settlement of airline passenger liability claims.

4. The IATA Secretariat, in consultation with the Legal Advisory

Group, should prepare draft texts of an intercarrier agreement, a plan
for an appropriate and effective means to secure complete

compensation, and circulate them and related documents by 3 1
August 1995, including the reports mentioned in
paragraphs 111.1. and 2.

5. The IATA Secretariat should immediately seek an extension of
antitrust immunity from the U.S. authorities to permit and facilitate
all further discussions by airlines necessary to complete the work of

the Conference.

6. The IATA Secretariat, upon approval by and acting in .accordance
with any decision of the 1995 IATA Annual General Meeting,
scheduled for 30-31 October 1995, should submit the texts of the
intercarrier agreement, the plan for an appropriate and effective
means to secure complete compensation and related documents for

requisite governmental approval.

The Conference expressed its appreciation to IATA for the efficient
organization of the Conference and congratulated the Conference officers
and the Working Group Chairmen for their vauable contributions to its

deliberations and its results to date.

The Conference Plenary session adopted this Report and adjourned on
23 June 1995, subject to the call of the Chairman.

27Juned5.final
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ALC-WG
WP 2

.Ordex 95-7-15

UNITED STATES OF AMERICA '
DEPARTMENT OF TRANSFORTATION
‘' OFFPICE OF THE SECHRETARY

WASHIMGTON, D.C.

Issued by the Department of Transportation
on the 12th day of July, 1995

International Air Transport Association

Docket QST-95-232

AGREEMENT RELATING TO LIABILTTY ‘
LIMITATIONS OF THE WARSAW CONVENTION 49152)

-

I NRODARNTEOC NN/

ORDER EXTENDING DISCUSSION AUTHORITY

By Oder 95-2-44 the Departnment granted di scussion
authority and anticrust immunity to | ATA £6r the purpose of
reachi ng an Agreement among carriers to wai ve the liability
limits of the Wwarsaw Convention, pendi ng the entry inte

force of amendments to the Convention to establish an

acceptabl e level and regine of Liability for airline
passengers. Qur' Order set forth guldelines astot he
expectation of the Departnment as to.the nature of passenger

liability coverage.?!

| ATA convened an Airline Liability Conference in
Washi ngton, D.C. from June 19-23, 1995 The Report of the

Conf erence proposes the establighment of two working groups °
ta further study and prepdare drafts for a proposed
intercarrier agreement, as fol | ows:

1. To urgently assase and report on the cost .impact
on airlines of the recommended enhanced liability
package and, as a matter of urgency, nmake specific
proposals as to how snmall. and nedium size airlines can
be assisted to neet additional costs resulting from- '

possible | Ncreased liability.

! Order 95-2-44, at p.3.

RECOT G 71 I N{aTH) ONTATATE 9 NIZY ATIA
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2. To furcther consider and report on appropriate and
effective mganastoSecure complete compensation for
passengers, |ncluding the Japanese Initiative and the
U.s. Supplemental Compensation plan, in light of
discussions at the Conferdnce, and taking particular
account of the circunmstances of small and nedi umsize
airlines and any submissions made t 0 the working group

by 31 July 1885,

The IATA Secretariat, In consultation with the Lega

Advi sory Group, and taking account of the Reports of the
Working Groups, is to prepare and circulate draft texts of
an intercarriexr agreement and a plan for an appropriate and
affective means to gecure conplete compensakbion by August
31, 1995, for consideration at the 1995 IATA Annual CGeneral
Meeting Schedul ed for octeber 30-31, 199%, in Kuala Lumpur.

The di SCUSSi on authority and anti-trust immunity granted by
Order 95-2-44 expired July 6, 1995. By applicationfiled
June 26, IATA requests.extension of the discussion ,
authority and antitrust immunity to December 31, 1995,

IATA also requests that the conditions of Order 95-2-44 be
nodi fied to permit neetings at locations other than
washington, D.C., Wth the asgurance that: a u.s. carrier
woul d be included in each working group, and that an

advance notice of the discussions would he furnished to DOT .
and DNJ. However, IATA requests that it: be relieved of the
burden of continuing notice to al3 air carriers* and foreign
air carriers, because the notice already given, the further
distribution. of -its Report, and the w despread publicity

gi ven the Airline Liability Conference, suffice to give any
interestedairline ths opportunity to be heard in the
ongoing agreement process.

No answers to IATA’s Petition have been filed. ?

' W& have decided t0 grant IrATA'spetiticn for extension of
di scussi on authority and antitrust dmmunity, and for
nodi fications of the conditions of Order %5-2-44, to the

extent noted below.

The Report of the IATA Conference indicatea that IaTa wll
be able to formulate agreenents that will be consistent
W th the Guidelines specified in Qrder 95-3-44. However,
in order to-be able to formulate such agreenents: present
t hem for consideration at the rata General Meeting -in

? By Notice dated and served June 28, 1999, the Department shortensd
the period for answers te IATA’sS extension Petition to five days after

the date of the Notice (July 6).

o1 ARAOARTAGE T/ RG101 6621 L0 (TH) DNIQTITE B NTZY ATTIH
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October: and, if successful, to submit such agreenent % Ear

consideration and approval HX CGovernments, |ATA requires an
extension of dlscussion authority and antitrust I nity to

Decembey 31, 1995.

We are sonmewhat concerned a5 to the reguest for
modification of the conditions to pexrmit discussions, _
out si de Washi ngton, bp.c., SIince we bel i eve ©lose nonitoring
of these discussions | S important to avoid si%plfican%

bel i eve that we

deviation from our guidelines. However, Wwe
can rely on U.S. cafrier participants to report fully to us

on .the progressanddi rection5 of the discussions priocr to
compl etion of the;, draft5 for presentation to the IATA
annual , general nenbership meeting in October. In this
regpect’, We will require that a U S. carrier be included in
al | working groups. drafting sessions, or other
‘discussions, -and be authorized to report: fully en the
progress of. such discussions, including the transmttal of
prelimnary drafts or working paper-e, and we will
anticipate that the U S. carriers will so report. W
believe this notification will be sufficient to protect
u.s. Governnent- -interests. Therefore, We will grant IATA' e
request: t0 modify t he conditiond, to the extent set forth
inthis order. Mrreover, in order to help enhance the
devel opnent of a liability schene which can be accepted by
the u.s. Governnent, W thout substantial nodification, we
W || reserve the right to nodify this order, and its
conditions, at: any time a5 may he required in the publicg

interest.

ACCORDINGLY ¢

1.  The pepartment approves, under section 41308 of Title
49 of the United States Code, until Decenber 31, 1995, to

the extent indicated, the request filed by TATA in this ,
docket for extension of discussion authority directed

toward produci ng an acceptable pasgenger |iability reqgime
under the Warsaw Convention, subject to the restrictions

| i sted below; °

2. The Departnent: exenpts persona participating in the
discussions approved by this order from t he operation of
the antitrust | aws under section 41309 of Title 49 of the

United States Code:

BT NRONRNTONE AN/ Nncsl GR 2T INLaTn) ONTQTALS B NIZY AETIN



JUL 12 85 @=2:31PM OFC INT’L LA, C-2ZD

3. The Department’s approval I S subject to the following

condi tions:

(a) Advance notice of any meeting for digcuesions

coverad by this order shall be given to all U.S. carr%erg
participating in the meeting; the Alr Transport Association

of Aamerica, and the U.S. Departments ¢f Transportation,

State and Justice; .

(b) Represéntatives Of the entities listed in
subparagraph(a) above shall be permitted to acttend all
meatings authorized »w thin order

{c) A U.8. air carrier répresentative shall be in
attendance at all mestings, discussions, working groups,
drafting groups, or other discussions covered by this
order, }o the extent that the discusgions may have any
bearing on matters within the scope of the Guidelines set

forth in Order 55-2-44;

. (d) The U.S. carrier representatives attending all
such discussions shall repaort fully and continually to- the
Department on the substance, nhature and progress of such

discussions, by ‘telephone or mtherwise, W thin 24 hours
after any auah discussion; and skall submit all drafts,

working papers or other documentation to the Department by
facsimile, Or otherwise; ’

(e) IATA shall file within 14 dayswith the
Departmant: a report 'of each meeting, discussion, wor ki ng

group or drafting session held, including inter aliathe
date, place., attendance, a wcopy of any information

submitted Lo the nmeeting or other discussion by any
participant., and a summary of the discussions,. any drafts

or preliminary drafts prepared, and any preposed |
agreements;

{(E£) BAny agreenent reached ' nust be submitted to the
Department for approval and must be approved before its
| npl enent ati on;

(g) Attendees-at such meetings must not discuss
rates, fares or capacity, except to the extent necessary to

di scuss ticket price additions reflecting the cost of any
passenger compensation plan;

(h). This order may be anended, revoked or further
conditioned, at any vime., without a hearing. a6 the
Department may 'find teo be conaiscent with the public

interest=; an

01 ORGORNTGED NN/ N1 §6.21 L0(aam ONIGTEId B NIZY A3TH
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(it * The Depart ment : recains jurisdiction over the
- : such further action at any tine,
glli%léistl %nshe;(r’i ﬁgkeaﬂ it may deem appropriate; gnd -

. ‘ in
sprve a copy of this order un all parties

57 We will
t hi Se proceeding, and on the pDepartments of state and
Justi ce:
By :
PATR CK V. MURPHY ¢
Acti ng Assistant Secretary or '
Aviarion an d Tnternational-Affairs
( SEAL) l
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SERVICE LXIST
TATA DISCUSSIIOM AUTHORITY ON

LIMITJ\TIOWS OF LIABILITY OF THE WARSAW COMVENTION
DOCKET DAT~95-232

Be? W W driaded a0

{49153)

Bert wW. Rein

Wiley, Rein & Fielding

1776 k Street, N.W,

Washi ngton, D.C. 20006 _
Attorneys for |nternational

Al r Transport Associ ation
(2D2) 429-7000
FAX (202) 429-7207

Warren Dean
pyer, Ellis, Joseph & Mills
600 New Hanpshire Ave., w.w.
Washi ngton, D.C. 20037
Attorneys far the
International Air Transport |
Association
(202) 944-3000
FAX (202) 944-306G8

M. James Tarrant:

Deputy Ageistant Secretary for
Transportation Affairs

Depar tment of State

2201C Street, MW

Washi ngton, D.C. 20320

(202) 647-4025

Fax (202) 647-B628

Mr. Roger Fones

Chi ef, Transportation, Energy
& and Agricul ture Section

Department of Justice

555 Fourth Street, NW

Washington, D. C. 20001

(202) 307-6349
FAX (202) 307-2784
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Gary Allen o
Chief, CGvil Division
pepartment of Justice
555 rourth Street, N.W.
Washi ngton, D.C. 20001
(202) 616-4000

FAX (202) 616-4002

panald H. Horn
Assi stant GCeneral Counsel

for Internatiocnal [aw, QST/C‘ZO
pepartment of Transportation
Washi ngton, D.C. 20950
(202) 366-5623.
FAX (202) 366-9388

Anne McNamara
Senior Vi ce President &
General Counsel
American Airlines, Inc.
P.O.Box 619616, Mail Drobp 56 8
DFW Ai rport, Texas 75261-9616
(817) 967-1400
Fax (817) 967-2501

Jerry Mayeo _

For Delta Air Lines

13 stillhouse Rrad
Atlanta, Georgia 303358
(404) 952-6173

FAX (404) 850-5073

James Landry

Air Transportation Asscociation
o Aamerlca

1301 Pennsylvania Ave., N.W.

Washi ngton, D-.C. 20004-1707
202) 626-4168

AX (202) 626- 4166

Hans Ephraimson-Abt
The Anmerican Association furFam i es
of xar 007 Victins

P.O Box 8189 - New York, N.Y., 10116-8189

(201) 825-1124
FAX (201) 652-4436
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Ronald Harris

General SecretaryY _
Tnternational Union of Aviation Insurers

6 Lovat Lane
London, EC3R BDT, England
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ALC-WG

WP 3
MEMORANDUM
TO ALC Wirking Group -~ Mechani sm
FROM Ber-t w. Rein (2§ __
DATE: July 14, 1995
RE: Machanism Options
Pursuant to Paragraph II(e) of the Final Report of the

Conference Session, the Working Group ig teo "consider and

report on appropriate and effective means to secure complete

compensation for passengers, including the Japanese Initiative

and the U.S. Supplemental Compensation Plan." As a threshold

matter, the Workling Group therefore must determine whether to

pursue a tariff-revision based ("Japanese Model") option for
providing "proven compensatory damages beyond 250,000 SDRs"
where circumstances so require or to pursue a tariff-
revision/plan based ("scr Model") option. These options, and

certain sub-variants are described in this paper.

I. Japanese Model/Tarjff-Revisio tions

A Pure Tariff Revision

Undexr this option, carriers would subscribe to an

intercarrier agreement identifying the ticketing

points/routes/passengers where circumstances require waiving

Article 22 limits beyond 250,000 SDRs. The intercarrier

agreement would also establish any additional required waivers

of Article 20.1 defenses. The intercarrier agreement would
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conmmt each participating carrier to revise its relevant
tariffs appropriately and thus create a bindi ng "speci al

contract.” Fach carrier would be responsible for securing the

insurance necessary to support its revised tariff.

The advantage of this approach is that it is sinple to

draft -- apart from the determination where “circumstances so

require" which is a common problem for all options -- meets

most USG reguirements, requires no industry administration, and

permits carriers to control their own liability administration.
Its disadvantages are that small and medium size carriers my

find it difficult or inposaible to insure, that it provides no
common base for a surcharge, that it cannot deal with the U S
Governnent's denmand that U.&. nationals on non-U.S. routes be

covered, that it leaves carriler assets ultimately at risk for
an insurance failure and that it continues the current high-

cost litigation system for compensation determination.

B. Tariff RevisIon/Group urance
Undert his option, carriers would expand option |A by

agreeing to negotiate jointly a common-~rated group policy for

liability in excess of 250,000 SDRs. Under such a policy, each

carrier would be entitled and required to purchase this

coverage at the same rate (e.9., $ per passenger covered).

However, there would be no collective responsibility for

prem um payment and no joint Cl ai ™6 administration.

N At
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This option has most of the advantages and disadvantages

of Option IA except that it is somewhat more complex

administratively (for negotiating the group coverage) and

potentially more attractive t0O small and medium size carriers

who woul d avoid the risk of competitive dislocation.

Tariff Revision/Group Insurance/Surcharde

C.

Under this option, carriers would expand Option IB by

agreaing t0 include in their relevant tariffs a surcharge equal

to the per-passenger insurance cost of the excess-of-250, 000

SDR cover. This surcharge would be an element of carrier

revanue and government approval would be sought consistently

with approvals previously sought for fuel surcharges and other

cost-based surcharges subject to variation. The amount of the

surcharge would be varied to track actual per-passenger

insurance costs.

This option has most of the advantages and disadvantages

of Option IB, except that it could help reduce cost burdens on

all carriers and further alleviate concerns of conpetitive

dislocation. A surcharge covering a long-term carrier cost,

however, might trouble regulatory authorities. Also, any
gurcharge raises the posgibility that a passenger could claim

| nsurance proceeds to be a "collateral source" payment not

foreclosing a duplicative Article 25 recovery.
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II. SCP Model/Tariff Revisgion/Plan Options

A, Definition

Under all SCP Model options, a passenger seeking
compensation in excess of the generally-available limit
(independent of Article 25 litigation) would be required to

follow different procedures from a passenger whose compensatio

demand did not exceed the generally-available limit. These

procedures could involve: foreclosure of Article 25 claims;

subrogation of claims~over against manufacturers/ air traffic
control authorities; resolution of disputes through a defined

settlement process/arbitration nechanism and acceptance of

gspecific choice-of-law rules for cowmpensation measurement. SCP
Model options may or may not include collective insurance

negotiation, collective funding, an independent legal entity

administering a "plan" or a surcharge. For this reason, the

advantages and disadvantages of SCP Model options are addresse

separately in the attached paper. The options are briefly

described below.

B. Ppure Tariff Revisilon/Plan

Undexr this option, c¢arriers would subscribe to an

intercarrier agreenent of the type described in Option IA
Carriers would further agree that their implementing tariffs
would require passengers seeking to benefiit from the Article 2:
waiver (or that portion of the waiver exceeding 250,000 SDRs)

to follow prescribed procedures including appropriate releases.

PP AR R
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subrogations and dispute resolution provisions. Passengers

would then elect between pursuing Warsaw rights (including any
first level Article 22 Waiver) and the plan track.

C. Tariff Revision/Plan/Group Insurance

Under this option, carriers would expand Option IIB to
include group insurance as selt forth in Option IB.

D. Tariff Revision/Plan/Joint Airline Cover

Under thizs option, carriers would expand Option IIR to

include an agreement to develop 2 single mechanism for funding

liabilities in excess of 250,000 SDRs. This option would

require carvriers to take joint responsibility for purchasing
the necessary insurance and thus to develop administrative
machinery for dealing with the insurance industry and
monitoring carrier contribution obligations.

E. Tariff Revision/Plan/Supplemental
Compensation Entity

Under this option, carriers would agree to waive Article

22 limits up to 250,000 SPRs. They would further agree to
participate in the creation and funding of a supplemental
entity which would take responsibility for funding compensation
in excess of 250,000 SDRs. This option would require the

entity to be a legal personality with independent

responsibilities and interests.

. Tariff Revision/Plan/Surcharge

Under this option, options IIC, IID and ITIE would be

complemented by a relevant surcharge. This surcharge could be
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of sufficient magnitude to provide benefits to passengers other
than those upon whom the surcharge was imposed (e.g., U.S.

national passengers on non-U.S., routes).
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MEMORANDUM

To: ALC Working Group -- Mechanism
From: Warren L. Dean
Date:  July 19, 1995

Re: SCP Model Option

This paper describes the advantages and disadvantages of pursuing a tariff revision/plan-
based. (“SCP model”) option, as described in the main paper. In fashioning a resolution that will
achieve the broadest acceptance, the Working Group should keep in mind that the breadth of the
fina package will influence how decisionmakers view the advantages and disadvantages of each
option. Changes in claims procedures will be viewed against the baclkdrop of preexisting
nationa judicia remedies.

Airlines currently bear the entire burden of compensation with respect to claims brought
under Warsaw/Hague, including those brought under Article 25 on a wilful misconduct theory
to break the current treaty limits. A critica difference between the current Warsaw/Hague
regime and a SCP model option is that the SCP model could permit a claimant Lo recover proven
damages in excess of the airling’s liability limit without bringing an Article 25 wilful misconduct
suit.

Airlines can set up a plan through an intercarrier agreement. To obtain payment from
a plan a claimant should, at minimum, be required to forego judicial remedies whether under

Article 25 or otherwise, and to assign to the plan or the airline paying the compensation the
claimant’s rights to recover damages from third parties to the extent of their culpability.

The SCP model options, which axe more fully described in the main paper, include:

Option OB, Pure Tariff Revision/Plan

This option requires carriers to agree that a passenger seeking to recover proven damages
that exceed 250,000 SDRs (or that portion of the claim exceeding 250,000 SDRs) must elect
between pursuing Warsaw rights and receiving compensation under the plan. The advantages
and disadvantages are similar to those of Option 1 A, except that this option provides an incentive
to passengers not to pursue Article 25 wilful misconduct. claims by providing a method for
recovering all proven damages. The intercarrier agreement could require the passenger to make
elections at one of two times. when a settlement offer is made (Later Settlement Election) or
prior to instituting any judicial procedure (Alternative Claim Procedure).
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(1) Later Settlement Election. Claimants would be permitted to pursue judicial
remedies concurrently with seeking plan compensation; the intercarrier agreement would
call for a settlement offer to be made to the claimant within some reasonable period
(perhaps six months) of the filing of aclaim, The claimant would have to forego further
judicial remedies to receive compensation under the plan. The chief advantage of the
Inter settlement election is that a reasonable settlement offer will have the greatest chance
of success since claimants will by then be able realistically to weigh the risks of litigation
against the certainty of the settlement offer. A disadvantage is that some initia litigation
casts will be incurred, but these could be minimized by keeping the time periods for
filing a claim nnd making an offer short. A factor that cannot be evaluated in advance
is that discovery conducted prior to a settlement offer may expose to each side the
strength of the other’s case.

(2) Alternative Claim Procedure, The intercarrier agreement would require .
election prior to pursning judicial remedies, whether for the whole claim or for the parxt
that exceeds the liability limit. 'The claimant would receive in return the promise of a
quick, fair compensation for proven damages. |f the passenger is dissatisfied with the
settlement offer, alternative dispute resolution mechanisms such as arbitration can apply.
Limited judicial review may be available. The chief advantage of this approach is that
it avoids litigation costs entirely (although it may impose other costs such as paying
experts or arbitrators). However, critics may claim that the airline is overreaching by
presenting claimants with an election that requires them to forego all judicial remedies
without giving them a firm offer, whi ch nmay engender government resistance.
Moreover, until the public gains confidence in the fairness of the settlements under the
claims procedure, claimants may resist it.

In these circumstances, the Wenking Group should consider ways to enhance the
attractiveness of the overall proposal. if it wishes to choose this procedure. The Working
Group may aso wish to consider building in additional fair incentives to choose the
alternative claim procedure.. In this context, the 1T and ECAC proposals of an upfront
payment may present an opportunity to meet claimants immediate needs in a way that
also promotes airline interests.  Awother possibility is to include an assurance that the
compensation package will meet the prevailing compensation standards in the passenger’s

place of domicile.

Optipn IIC. Tariff Revision/Plan/Group Insurance

Under this option, in addition to agreeing to set up a claim procedure as in Option IB,
airlines would jointly negotiate a carnmon-rated group policy as in Option IB. Like Option IB,
negotiating the group coverage complicates the sitnation, but it could help small and medium-size
carriers lower their costs. Like al SCP mode options, it could avoid the expense of
burdensome litigation, and raises issnes regarding the timing of the claimant’s election.
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Option D, Tariff Revision/Plan/Joint Airline Cover

This option would require airlines to expand Option IIB to develop a single mechanism
to fund liabilities in excess of 250,000 SDRs. Airlines would jointly buy the necessary
insurance, and would have to develop administrative machinery for dealing with the insurance
industry and monitoring carrier contribution obligations. This option would differ from the
previous Option UC in that there would only be one policy to which al airlines contribute a
portion of the premiums. This option has most of the advantages and disadvantages of Option
TIC. Under a joint cover system, carriers would be jointly liable for the premiums.
Accordingly, if any airline failed to pay (e.g., as a result of bankniptcy), the others would have
to increase their contributions to keep up the policy. This system would also require
considerable ongoing effort to keep a group as large and diverse as TATA’s membership
together. Other disadvantages include complexity of admix&ration, and a need to have an

ongoing administrative apparatus.

Option ITB. Tariff Revision/Plan/Supplemental Compensation Eutity

This is the traditional supplemental compensation plan option, under which airlines would
set up an independent entity to assume all liability above 250,000 SDRs. The entity woul d
administer the plan, collect contributions and make settlements. The key advantage of this
option is that it could make the airline liability limit effectively unbreakable, since Mines would
waive their liability up to alimit, and the plan would be liable for proven damages above the
arlines’ limit (assuming most claimants can be induced to settle). This option has must of the
advantages and disadvantages of Option IID above but, in addition, could incur substantial start-
up costs, since it requires creation of an independent entity. Like Option IID, airlines could
ultimately be called on to increase their contributions if some airline participants default.

This option may also raise a question about whether payments under the plan should be
viewed as airline compensation for damages, or as payments from a collateral source, such as
life insurance. If a court considered that the payments were from a source independent of the
airline, it could refuse to offset payments under the plan against damages for which the airline
Is liable, enabling the claimant to get a double recovery, This risk can be minimized by
structuring the airline-entity relationship so that it is clear that the airlines have set up this plan
to respond to their legal Liability. At the same time, however, the structure must avoid the risk
that the airlines could be held liable for the entity’s act or omissions. The documents instituting

the plan should also carefully spell out the plan’s purpose.

Option . Tariff Revision/Plan/Surcharge

The costs of implementing any assumption of liability above 250,000 SDRs can be offset
by a ticket surcharge set at a standard level for all participating airlines for Options IIC, ITD and
ITE. To meet TISG concerns, the surcharge could also be set at a level sufficient to provide
benefits to passengers other than those on whom the surcharge is imposed (¢. g., U.S. national
passengers). An inter-passenger cross-subsidy, however, could raise concerns in countries where
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a plan does not operate. Like all SCP maodel options, it could avoid the expense of burdensome
litigation, and raises issues regarding the timing of the claimant’s election.

This option raises a question about whether the surcharge should be separately stated on
the ticket, like U.S. ticket taxes, or included in the price of transportation, like security and fuel
surcharges have been. Separately stated surcharges would be easier to track and pay aver.
However, like Options IC and ITE, such surcharges could support a possible argument that
compensation available under the plan is a source of compensation separate from the airline (like
life insurance) and therefore, may not be offset against damages. Moreover, some critics would
argue that airlines are shirking their responsibilities and imposing them on passengers. Finally,
separately stated surcharges may require a redesign of ticket stock.

Including the surcharge in the ticket charge would strengthen the legal argument that the
surcharge: merely reflects an increase in airline costs of providing all the amenities of air service
and is not an insurance payment. Including the surcharge in the ticket price could deflect
arguments that. airlines are not shouldering their responsibility. Although a plan surcharge would
be similar to surcharges imposed for sudden increases in fuel or security costs, a surcharge
covering along-term carrier cost might trouble regulatory authorities. Finally, before adopting
this approach, the clearinghouse’s ability to track and pay over the surcharges collected should

be examined.
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OF ATRLINE PASSENGER CILATMS

A review of the cl ai m handling experience of the airline industry
and i tS insurers reveal s the exi stence of well devel oped,. but
general | y unwritten, procedures for the di scharge of the
responsibilitiesimposed by lawon airlines to conpensate
passengers killed or injured as a result of an accident.

Thi s paper is for information purposes only. It aims to do no
more than i nprove airlines' general understanding of the best
practice of the industry in the handlln? of clains. In seskingtoO
da no nore, it recognises the practical difficulties of trying to
devel op a single set of procedures to cover every possible

eventuality.

GatharInformation . .

I n every case claims handling begins with the identification of
the names and addresses of passengers potentially entitled to
conpensation and, where appropriate, their |egal” next of kin. In
practice, it is often difficult for_an airline to conplete this
task without external assistance. This is because the details
recorded in tick&s/passenger lists are usually limted hn q;tura

and unverified at the tmeof conpletion/conpilation. Therefore,
t he necessary information is usually gathered froma cembination

of external sources which are cross referenced with each other to
ensure accuracy.

apart fromthe passenger hinself, typical sources are police,
authorities, hospital authorities (for injured passengers) and
telephone cal | s/ correspondence received by the airline throughits
energency procedures information systems. =~ In the case of fafal
injury, longer delays can arise in relation to formalisation of
the position of legal heirs and/or guardians of mnors.

Once the necessary information has been gathered, it is usual
practice for an airline to send letters to passengers or their
next of xin inviting claims and giving details of the person or
organisation t 0 whomcl ai ms shoul'd he directed.

Assessing Applicabl e Schemefs] of Liability

The existence of the. instruments of the Warsaw Convention system
(which in many countries apply in a nodified formto flights which
woul d otherwise fall outside of their application) means that
whenever an air accident occurs one or more of several possible
schemes Of passenger liability will be applicable to the airline.
The operation of fhose -schenés is such that one single regime

sel dom applies universally to all passengers aboard an airecraft.

The determning factor in assessing the applicable scheme of

liability for 1ndividual passengers will usually be whether the
passenger was engaged in international. travel at the time of the
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accident. This is assessed principally by reference to the place
af original departure and ultinate destination recorded in tie
passenger's ticket rather than just_bK reference to the point of
departure and destination of the flight during which the accident

occurred.

The nature of the Warsaw system and the special contracts between
airline3 and passengers which formpart of it, is such that the
various schemes of potentially applicable liability are
essentially similar Wi th the nost notableexception being l[imts
of 1iability, where Significant differences exi st.

Evaluating Airline Liability

By reference to the applicable schenme or schenes of liability, it
I'S necessary to determne whether actual liability exists for an
airline in relation to an accident. To sone extent this can be
dane by reference to ah internal investigation of the cause of the
accident. oOften, however, the airline willneed to wait for
details of the results of the official investigation conducted by
the state in which the accident occurred. It i's well known that
such results frequently take a considerable period of time to

become avali | abl e.

In the absence of such information it can be difficult (sometimes
impossible) for an airline to determne whether it is eligible to
tha benefit of available defences to liability or whether the
limits Which nornally apply to restrict its maxi num per passenger
liability do or do not ap [y.__SlnllarIK, it may prevent it from
eval uating the potential liability of third parties and the extent
to which passengers and/or the airline may have rights of recovery

agai nst such parties.

Interim Aid and Advance Payments

Wiile the aforenentioned procedures are being carried out = which
for reasons usually beyond an airline's control sometines take
monthsrather than weeks to conplete - there may be persons with
particular needs or anxieties caused by the accident who can be
aided by the airline by means of an energency aid paynent, a
guarant ee of paynment of some necessary expense, or SOne sgimple
practical assistance. Bar exanple, taking on responsibility for
medical expenses; arranging transportation of close relatives for
hospital visits or funeral services; payment of |unmp sums for the
immediate relief of distress caused by [0ss of financial support.

Such payments and/or assistance can be made ex-gratia or onthe
basis that they are capable of being brought into accounton fina
settlement of a claim In any event, they are, by their nature,
usual I'y non-refundabl e.

The diverse nature of |ocal tradition and religiocus custons and
the possible availability of aid fromnational social security
authorities, conbined with the fact that the circumstances of

i ndi vi dual passengers and their closa relatives inevitably vary
considerably fromease to case, means that the policy of an
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airline and its insurers in relation to immediate aid given in
advance of final settlement of clains seldomfollows the same
pattern.

Soon after claimnts have been properly identified, their claims
notified to an airline, and an evaluation mde of the airline's

liability, it is often the case that a sizeable portion of nost
clains i S capabl e of relatively quick assessnent and agreenent b
the airline wthout mich collection of supporting infornation.
a result, airlines are often able to further alleviate financia
distress resulting froman aooident (in advance of conclud|n% a
final sattlement of a claim by offering to pay a claimnt the
uncontested part of his clalm against execution by himof a

sui tabl e document evidencing the partial settlenent.

Agsessing Ouantum_of €laims

If an airline decides not to contest liability it will start the
claims sett|ement process by assessing the quantum of damages eaoh
claimant 1S entitled to receive by reference to the relevant rules

of the jurisdiction in which the claimnt has elected (fromhis
avai | abl e choices) to pursue his claim.

The claimant will need to arrange for all necessary supporting
evidence to be supplied to the airline so that it may cal cul ate
the proper value of the claim By way of illustration, documents
typically required will conprise expenses receipts: pay slips for
past |oss of earnings and evidence of future career prospects;
medi cal reports detailing injuries, recovery and prognosis.

Other .faators may al so need to be considered by an airline such as
the rights of socCial security authorities and Other third parties
in respect of recovery fromthe airline of conpensation payments
al ready made .by such parties to the claimant.

T?/pi cally the process of gathering information/documents by a
claimant and their analysis bY an airline is a painstaking one
whi ch can take nonths rather than weeks for the parties to
complete. Once conpleted, however, the airline will be in a
position to formulate and deliver a settlement offer to a

cl ai mant

Final _Settlement of Claims

The settlenent process is nornally started b%_an airline making an
offer to a claimant. This Will always be subject to the
requirement that the clai mant executes a suitabl e docunent
evidencing the settlement (see further below).

If the value of a olaim is quantified by,an airline as being in
excess of any apﬁl|cable limt of |iabi |t¥ I nposed by the
Instruments of the Warsaw system (or any other applicable law) the
airline may offer the clainmant no nore than an ampunt equival ent
tosuch [imt. Likew se an airline nay_nake an offer on the
condition that, in accordance with applicable rules, an amount is
'to be deducted fromit and retained by the airline to take account
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of potential subrogation clainms of third parties such as soci al
seourity aut horities.

If an offer of settlenent is_rejected by a claimant a process of
neyotiation often follows. Tf 'such a process is not begun, or if
it"fails to produce a mutual |y satisfactory conprom se, litigation
maybe instigated against an airline (slone or with other parties)
by the clainmant so that he may seek to secure full recovery of tha

anount he regards as proper conpensati on.

Wiere a claimant is unfaniliar with tha Warsaw systeman of fer
capped at an applicable limt may be received with considerable
disappointmentwhi ch, in turn, may result in the inediate
instigation of litigation against the aixline to break the linit
and obtain a full recovery of proven damages. Mndful of this
possibility it: is the practice ofnmany ailnesto pr ovi de to
claimants af as early an opportunity as possible details of the
basi s on which their claimswi || be "handl ed,

attending roSett| enent Formalities

Once a settlement has been agreed in principle Wth a claimant, a
docunent evidencing its terns and the rel ease of the airline from
further liability will need to be prepared by the airline and
executed by the parties. In some jurisdictions local fornalities
(such as court approval) may need to be observed to ensure the
enforceability by the parties of such document: this is almost
invariably so whore a settlement involves a mnor.

It is regular practice for areceipt and rel ease decument to
include (as released fromliability) all other parties who may
have a potential | egal I|ab|[|ty'|n relation to the cause of an
accident, This is done to sinmplify the position of the airline in
relation to pursuit of rights Of contribution it may have agai nst

third parties for the cost of settlements it has concluded with
cl ai mants.
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ALC-WG
WP 6
MEMORANDUM
TO: ALc Working Goup Insurance aAdvisors
FROM: ALC Working Group
DATE: July 13, 1995
RE: Inaurance Cost Asasgssment

n order to assist the Working Group in its assessment
of the additional costs resylting from possible changes in
the afrline liabllity system, you are requested to give us
vour best estimate of the impact on insurance premiums of

each af the liability scenarias outlined below.

For this

purpaes, you should consider the impact of each scenario on 5

indicative carriers:

Carrier A

carrier ¢

carrier D

Carrier B

p—

A small/medfum Sjze non-U.S., non-
Eur opean carrier conducting operations
to/from the U. 5§, and to/fromEC. paints.

A small/medium size nan-U. S., non-

Eur opean carrier conducting operations
to/from points EC paints but not
operating to/from the U.S8. or having any
U.S. presence.

A small /medium size non-U.S., non-

Furopean carrier not opaerating to/from EC
pointe and not having any EC presence and
not operating to/from the U S wor having

any U S. presence.
A |arge European carrier serving ,
worldwide destinations including the U.S.

Alarge U.S. carrier serving worldw de
destinations.

For each carrier considered you should assume a current
total liability insurance cost of 100 (i,¢., an lndex value
of 100). You should thaen estimate cost under each scenario
as a percentage above or below current cost (g.9., a 10%
increase would give an index value of 110; a 15% decrease

would give an index value of 85}).

Tn making your estimate,

yvau shauld take into account changes in individual rates
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(e.g., rate per rpk or rate per mllion dollars of coverage);
prudent changes in per event Limts; and the effect of

I ndustry-wi de change in liability system an capacity and
costs fin the worl I nsurance market.

The scenarios to be estimalted are:

Scenario I -- U, a. denunciliation of the wWarsaw
convention. U,S8. courts adjudicate airline liability under

U S. donestic liability regime, including punitive damages

where appropriate anmd U.5. state-based U S. conpensation

standards. U.sS. courts take jurisdiction over all cases
presenca subject only to fgarum

involving carriers with U S _ I
non_gonveniens chall enge. EC requires all carriers operating
to/from EC to increase limits of Iiability_to 500,000 BDRs

I gence defense.

with. first 250,000 not subject to non-neg
Australia requires 260,000 SDR limit with no non—ne?ligence
defense on all to/from Australia operations. All ofher
nati ons continue to adhere to current limts.

scenario. Il -- Current international Ilegal regine is
mai ntained in all nations. Carriers universally waive all
limt of liability and all non-negligence defenses on

operations to/from/through the U,S. Carriers waive limit of
liability up to 500,000 &prRs on all (non-U S.) operations
to/fromthrough EC pointa and wai ve non-negligence defense up
to 250,000 SDRs. Carriers waive limit of liability and none
negligence defenses up t0 250,000 SDRs on all (non-U S. /non-

EC) tosfrom/through Australia operations.

IIInario - Currant international legal regine is
maintained in all nations. Carriers universally walve limit
of liability end non-negligence defenses up to 250,000 SDRs

on all international operations., Carriers develop a plan to
provi de additional compensation without |imt and not subject
to non-negligence defense to all passengers ticketed in U.S.
end to al.1 other U.s. national. passengers. Carriers seek to
insure plan liabilities in world market. Carriers develop a
second plan to provide 250,000 SORa of additional

ensation subject to non-negligence defense to pessengars
Carriers seek to insure plan liabilities in

can
ticketed in EC
world market. Carriers waive limt of liability and non-
negl i gence defenses up to 260,000 3DRs on to/from Australia

operations. Carriers not liable if plans fail to pay.

Scenario XV -- Sanme as Scenatrio III except that carriers
are secondarily liability if plans fail to pay.

~ Beenarig V -- cCurrent international |legal. regine is
mai ntai ned in all nations. Carriers universally waive [imt



FROM WILEY, REIN & FIELDING

of 1iability and non~negligence defenses up to 250,000 SDR. on
all international routes. Carriers develap a plan to provide
additional compensation without |limt and Not subject to non-
negli%Fnce defense t0o all passengers novi ng to/from/through
U.5. but not to other U.$. nationals. PasSenger access to
pl an benefits, however, IS conditioned upon passenger
acceptance Of : (a) determination of additional compensation
awvard under law of passenger’s domcil e; and(fb)
determination of additional conpensation award is made

through binding arbitration subject only to traditionally
limted judicial review carriers develop a second plan to

provide 250,000 SDRs of additional compensation subject to
non-nagligence defense to passengers t|cketed in EC

carriers seek to insure. plan liabilities in world market.
Carriers waive limit of Lliability and non-negligence defenses
up 260,000 SPRs ON to/from Australia operations. Carriers

not liable if plan f#£ails to pay.

Scenario VI -- Same as Scenario V except; that carriers
are secondarily liable if plans fail to pay.

Beenario VII ~~ Same as Scenario VI except that carriers

maintain all current limits of liability in U.5. and
elsewhere unless passenger elects to go under plan and have
all compensation determined under law of domicxle through

binding arbitration.

Please provide your estimates by complaeting the attached
table.
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BQANTAS AIRWAYS  LIMITED

IATA CONFERENCE ON AIRLINE LIABILITY

SUBMISSION TO INSBURANCE WORKING GROUP

P M3

Qantas considers that the airine Industry as a whole should emphasise to the
insurance industry that we do not accept that a substantial increase In premiums
is warranted as a result of the lift in liablllity limits or the removal of lImits.

ASSISTANCE TO SMALL TQO MEDIUM SIZED CARRIERS

ARer careful consideration, Qantasis unabl e t 0 support any move to provide
financial assistance to carriars to asgsist In any increags In premium8 assoclated
with or alleged to be associated with the increase in Jability limits. Qantas s,
however, able {o support IATA-sponscred moves t 0  share skills, combine
riegollating strengths and coordinate communications with the Insurance industry.

Qantas is unable to support financial assistance because:

. Any such support would be anti<compatitive and would be retrograde In
terms of Industry moves towards deregulation, greater competition and

free markets.

. It does not accept that substantial increases In premlums necessarily
result from the lift in limits.

. Such assistance does not apply domesllcally in Australia and Its
international application would discriminate against smaller Australian
camrers who have for some time baen subject to the lift In limits end any

al | eged consequsntial Increases In premiums.

. Any such support or subsldy could operate, and be perceived to operate,
as & disincentive for small to medium carriers, particulardy those with a
poor claims history, from taking meaningful stepa to reduce claims,
modemise flesls or review maintenance and flight operations.
Conversely, nit-lines with a betler clalms higtory are giready de facto
subsldising airlines with a poorer clalms history through the payment of
pramiums.

MICHAEL NEARHOS
Senlor Sollclitor

Qantas Airways Limited
Sydney, 24 July 1985
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CONVIDENTIALITY
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There have been recent davelopments in Australia In relation to thw Warsaw System.

Transport Legislation Amendment Bills (*“TLAB") Nos. 1 and 2 were passed by the
Commonwaealth Parliament on 30 June 1995. The Bills amend the Civil Aviation (Carriers’

Liability) Act 1659.

TLAB No. 1 deals with the increase to 280,000 SDR's per passenger in the liability fimit for
Ausfralia’s intemational altiines. The Bill also amends the ad formally to lift the domestic
liabilily limit to AUDS00,000 per passenger. This was criginally implemented (by regulation)
in Octobsr 1994. | tnderstand that the amendments recsived Royal Assent and became
law on 20 or 21 July 1995.

TLAB No. 2 contained the amendments on mandatory insurance for passenger carriers’
limbility. This Bill has not yat received Royal Assent. The Department of Transport currently
intends for the arrangements to take affect on 1 January 1988. This is subject to Ministerial
discretion and requires the Stales of Australla to enact complimentary legislative
smendments in relation ta intra-state travel. Also, regulations are yet to be pramulgated for
the mandatory insurance arrangements. These are currently being drafted and will be sent
to certain indusiry participants for comment.

Regards, »
MICHAEL NEARHOS
Corparats Solicitor
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hwms AIRWAYS LIMITED

IATA CONFERENCE ON AIRLINE LIABILITY

SUBMISSION TO WORKING GROUP ON COMPLETE (OR UNLIMITED)
COMPENSATION TO PASSENGERS

1. Qantas endorses the principla of fair and equitable compensation for all passengers
and accepts that the current limite under the Warsaw System are Inadequate.

2. Qantas accepts the princlple of strict liability for the camiage of passengers and as
a quld pro quo considers liability sheuld be limited. In that respect, It agrees that e
limit of 25C,000SDRs (indexed} Is fair and equitable.

3. Qentas nevertheless recogniges that there may be a need to establish & mechanism
or mechanisms enabling the complete compensation of passengers where:
. Alrllnes choose to have unlimited liability; or
. Governments require It For thelr cliizens.

4. In that respect, Qantas supports a flexible approach, namely, If a camier adopts

unllmited llability and insures for It (the Japanese Initiative) it should not be obliged
also to be a party to a Suppiemental Compensation Plan ("SCP"),

5. Qantas currently regards the Japanese lnitiative as a preferred optlon to an SCP
mainly because of the administrative burden and cost an SCP would impose on

airlines and the public.

6. Where an §CP [s ta ba Implemented, Including the callection of a surcharge, Qantas
submits that airlines who have undertaken the Japanese approach must be entitled

to & refund of the surcharge at least for on-line carriage.

7. Qantas is unable to support an SCP which requires complete compensation For the
citizans (or permanent resldents) of a jurisdiction travelling outside of and not
ticketsd within that jurisdiction. This ls discriminatory. Qantas accepts that, where
the government of the relevant Jurisdiction pays that passenger’s contribution to the

8CP, then the proposal would be fess discriminatory.

MICHAEL NEARHOS
Sanior Solicitor

Qantag Alrways Limitad
Sydney, 24 July 1998



BACKGROUND MEMORANDUM ON
DOUBLE RECOVERY
(COLLATERAL SOURCE RULE)

SUMMARY

All proposed versions of the airline industry supplemental compensation plan (SCP) have
required a claimant to settle and release other responsible parties (including the carrier) from
liability to the extent Of amounts recovered from the plan. This avoids nnwanted "donblo
recovery “ Of proven damages. Critics of the plan have argued, however, that plaintiffs could
get double recovery under the so-called “collateral source" rule, particularly if the passenger
pays thte plan surcharge directly. This argument, however, is based upon a profound
mistinderstanding Of the collateral source rule, which is a mile of evidence applied where a
claimant has a cause Of action against a tort-feasor and also has access to a source of funds ta
compensate for fusses. The rule does not give a claimant an additional cause of action.

When a contract of insurance or other indemnity by its terms dees not require a release
and subrogation, and the claimant preserves his cause of action for damages against tort-feasors,
the collateral source mle prevents the availability of an independent insurance fund from being
offered as evidence to reduce the tort-feasor’s Liability. The rule has been described therefore
as preventing unjust enrichment of a tort-feasor. Obviously, when the insured has acquire-d the
right to recover from the tort-feasor by release and subrogation, the tort-feasor remains fully
liable far the damage. The collateral source rule does not apply where a contract of insurance
or other indemnity fequires a release and subrogation with respect to other parties that may be
potentially liable for the damage. Nor will the rule apply where the recovery is designed
specifically to supplement the liability of the tort-feasor or other parties.

These matters anz explained in more detail below .

COLLATERAL SOURCE RULE

The collatesal source rule is a common-law evidentiary rule for determining the correct
level of damages, and therefore Would only apply if a claimant’s release is adjudged ineffective
and the claimant rus a cause Of action against them. Generally, the collateral source rule

precludes a coart from reducing damages by the amount of payments a ton: victim receives from
sources independent of the tort-feasor. For example, life insurance payments are generally nor

offset against damages for which airlines are liable in wrongful death actions. See Leeper v.

1.S., 756 F.2d 300 (3d Cir. 1985); William Z. Salcerer Vinnvig Eauities Corp., ‘744 F.2d 935
(2d Cir. 1984), vacated on qgther groupnds, 4 7 8 U.S. 1015 (1986). In.Salcpr the court
determined the rule prohibited the consideration of benefits recelved by third parties as a result

of wholly sepatate and distinct transactions. Id. at 941,

The collateral source rule does not apply when the collateral source of benefits is the
defendant. Smith v. Office of Personnel Manapgment, 778 F.2d 258, 263 (5th Cir. 1985);

ronsgonf



Barkanic vy, CAAC, 923 F.2d 957, n.8 (2d Cir. 1990). See Yost.y. American Overseas Marine
Com,, B3 ¥. Supps313, §19;(FDV3 A992)R estatement (Second)
of Torts § 920A(2) comment b., which states, “{tlhe law does not differentiate between the
uature Of the benefits, so long as they did not come fmm the defendant or a person acting for
him.”  If vader a “third-tier” system, finds are segregated from the carrier, the safest course
would be; to set the system up so that it is clear that any fund manager or contractor is acting

on hehalf of thecarrier.

The collateral sourco rule atlows a tort victim to be overcompensated but is not intended
to make the tort-feasor pay twicc because, inter alia, it is thought that making r he tort-feasor pay
twice would result in overdeterrence. Thomads v, Shelton, 740 F.2d 478, 484-85 (7th Cir.
1984). There is little justification for making the tort-feasor pay again for the same wrong, and
doing so could deter affers of full compensation. See Molzof v, U.S., 6 F.3d 461 (7th Cir.
1993). Moreaver, Where submogation is involved, the entity paying the compensation and getting
the subrogation and release accedes to the tort victim’s rights. Thomas V, Shelton, 740 F.2d at

484-85,

Funds available under a mechanism set up by a person to respond to his legal lability,
such as the SCP, are generally not considered a collateral source. In Burlington Northem R.R,
Co. V. Strong the court held that an employer could set off damages paid to the plaintiff under
the employer’s supplemental sickness benefit plan, funded by the employer, because the plan was
designed to supplement payments to which rhe employees were entitled under the Pederal
Bmployers Liability Act, and ware not bargained-for “fringe benefits’ or wage equivalents,
Burlington Northern R.R. Co. v. Strong, 907 F.2d 787, 713-14 (7th Cir. 1990). In one case,
express language evidencing an Intent: to offset damages was eaough to insulate direct medical
payments by the employer, provided to the plaintiff thraugh a collective bargaining agreement,
from Che collateral source rule. Clark v. National R,R. Passenger GCorp., 654 F. Supp. 376
(D.D.C. 1987) See also Davis v. Qdeco, Ing.; 18 F.3d 1237 (5th Cir. 1994) (employing a
Ibglb alr_]ci ;19 test to disringuish fringe benefit plans from benefit plans intended to raspond to legal
iability).

Questions regarding application of the cullateral source rule have arisen where passengers
contribute to a fund set aside to compensate them. For example, in Poole v, Baltimare and Ohio
Ry, Co., 657 F. Supp. 1 (D. Md. 1985), the court determined that the medical insurance plan
offered pursuant to a collective bargaining agreement was a fringe benefit given in part
cnndderation for employee services, and thus was a collateral source. Id, at 2. Therefore,
compensation received Dy the plaintiff under the medical insurance plan could not be subtracted
from the employer’s liability. The court reasoned that there would be no double recovery so
long as the plaintiff bad contributed to the original source of payments received.

Berg v, U.S. illustrates another line of cases bearing facial similarity to the SCP, but
which are readily distinguishable. In Betg v. U.S., the Tenth Circuit held that. for a plaintiff
to invoke the c&lateral source rule against the United States government, plaintiff need only
show that he or she coatributed to Special funds separate and distinct from the general
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Government revenues, and that funds received came from that special fund. 806 F.2d 778 (10th
Cir. 1986). In Berg the United States government attempted to deduct payments the plaintiff
had received from Medicare from an award for malpractice under the Federal Ton Claims Act.
‘T'he court held that Medicare benefits are a collaternl source Which could not be used to offset
the government’ sliability because the plaintiff had paid Social Security taxes that fund Medicare,
and are segregated from general government revenues. Id, at 985. The Teuth Circuit reasoned
that the proper test to be applied to hospital insurance benefits, such as Medicare, focused on
whether the Injured party had contributed to the fund from which he ar she collected. Id.

Berg can be distinguished from any SCP because: (i) Medicare IS not designed to respond
to the government’s legal liability while a SCP is explicitly designed to supplement a carrier's
legal liability exposure; and (ii) Medicare represents & special context for the purpeses of the
collateral source rula as it involves the relationship among the fedaral government and its various

entities. Accord, Phillips V. Western Co. of North America, 953 F.2d 923, 931 (5th Cir. 1992).
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ATT: Lorne S, CLARK . FROM: FRANCISCO MARQUES
- GENERAL COUNSEL AND CORPORATE SEC. [.LEGAL DEPARTMENT
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f.-I o meer e

MANY THANKS FORY O U R PREVIOUS MELSSAGES ABOUT THIEMATTER Of- REFE-
RENCE THECONTENT OF WHICHWEHAVE DULY NOTED.

REGARDING OUR POSTTT ON | N RESPECTOIFIT11 J S TOM 1 C WE CONSTDER THAT
THE LIMITS | N THE WARSAW CONVENTION ARE TODAY 1 NSUFFICIENTS
TAKING INTO CONS IDERATION THE CURRENT I NFLAT | ON AND THE COST AND
LEVEL OF LLTFE, NEVERTHELESS THESE LIMITSWOULD DE TOOHIGHT FOR
OUR COMPANY ACCORDING TO THE OPERATION COSTS AND ‘I-HE INSURANCE
PREMIUNS, WHICH, Wl THOUT ANY DOUBTII, WILL BE INCREASED, AS COULD
BE APPRECIATEDDURING THE DISCUSSIONA - r THE CONFERENCE AND AS PER
THE UNDERWRITER S OPIN1 ON. THERFFOREWE ARE CARRYING OUT AN
EXHAUSTIVE STUDY 1 N ORDER TO ADOPPTOR NOT ANY FUTURE AGREEMENT,

OUR APOLOGIES FOR OUR DELAY IN SENDING YOU |Hli COMMENTS ACCOR-
DINIY, AS WE HAVE RECENTLY BEEN AWAY FROM THED OFFICE.

BEST REGARDS

aﬁ -

FRANCISCO MARGUES
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OPERATING TO AND FROM THE UNITED STATES WP 12
TO APPLY A NEW SPECIAL CONTRACT

Carriers operating to and from the United States agree to enter into a new special
contract pursuant to Article 22( 1) of the Convention (“NSC”) with all passengers
ticketed in and whose international transportation by air commences in-the United

States (*US Passenger”).
The NSC will contain the following elements:

a) Each Carrier agrees to waive entirely the applicable Convention limit in
respect of itsliability for the death of or bodily injury to US passengers occurring on

its services ((‘an injury”);

b) Each Carrier agrees to waive the defences available to it under Article 20( 1) of
the Convention in respect of an injury.

c) In consideration of 2(a) and (b) each Carrier will collect from each US
passenger at the time of issue of their ticket or authorisation for free or reduced rate
transportation, (“aticket”) the amount specified in Appendix A (“the surcharge”).

d) “The Carriers undertake and agree with each other that in respect of an injury
the liability of each Carrier for provable damages will be considered to be divided

into two separate parts as follows:

i) Provable damages up to 250,000 SDRS (“the Carrier limit”); and
i) Provable damages in excess of the Carrier limit (“the Carrier limit

excess’).”

Each Carrier will maintain its own aviation liability insurances that will continue to
insure the Carrier’s liability under the NSC up to the amount of the Carrier limit.

a) Each Carrier will pay the surcharges collected by it under 2(c) to the
administrator (“the administrator”) of afund (“the supplementary insurance fund”).
The supplementary insurance fund will be liable to the Carriers for the Carrier limit
excess and for this purpose the administrator will purchase, maintain and adrninister
liability insurance to protect its liability to each Carrier for the Carrier limit excessin

respect of an injury. (“Supplementary insurance’).
b) The Supplementary Insurance

1) Will be in an amount not less than (figure) Billion United States
Dollars;

i) Will name all Carriers party to this agreement and the administrator as
insureds for their respective rights and interests under this agreement

and under the NSC;



10.

11.

iii)  Be of the type and in the form usual.y carriec. )y major 1mLernarond.
airlines owning and operating similar aircraft, and covering risks of the
kind customarily insured against by such airlines.

iv) Be primary and without right of contribution from other insurance
which may be available to each Carrier;

v) Provide that the insurers waive any rights of set-off, recoupment,
counterclaim, deduction or subrogation against any Carrier;

)] Provide that the Carriers shal have no liability for premiums,
commissions, calls or assessments with respect to such policies other
than to pay to the administrator the surcharges collected by them.

vii)  Provide that no cancelation or lapse of coverage or substantial change
of coverage which adversely affects the Carriers shall be effective until
thirty (30) days after receipt by the administrator of written notice from
the insurers of such cancellation, lapse or change.

The administrator will apply the surcharges to purchase supplementary insurance to
protect the liability hereunder of the supplementary insurance fund to reimburse the
Carrier in respect of the Carrier limit excess.

Each Carrier will agree to consider and in appropriate circumstances make prompt
upfront payment of claims for provable damages in respect of an injury up to the

Carrier limit.

Each Carrier will advise the administrator and the underwriters of the supplementary
insurance (“the Supplementary underwriters’) of all claims for provable damagesin
respect of an injury within (Y) days of its receipt of such clams.

Within (M) days of the expiry of the period referred to in 7. above, the administrator
will advise the Carrier as to whether the Supplementary underwriters intend to refuse
to pay the Carrier any part of the Carrier limit excess and give their reasons for such

refusal.

If the administrator does not give the Carrier advice pursuant to 8. above, the
administrator of the supplementary insurance fund will pay or arrange for payment to
the Carrier the Carrier limit excess within (0) days of the expiry of the period in 8.

above.

The Carrier and representatives of the Supplementary underwriters will commence
settlement negotiations with the claimants within (N) days of the administrator’s

advice under 8. above.

If the claimant, the Carrier and representatives of the Supplementary Underwriters
are unable to achieve settlement of a claim within (P) days of commencement of their
negotiations the Carrier will offer the claimant as an aternative to judicial
determination a dispute resolution process for determination of the quantum of
provable damages to be paid as compensation for the injury.
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13.

14.

15.

16.

17.

18.

There shall be norights of recovery or contribution as between the underwriters of
each Carriers own aviation liability insurance and the supplementary underwriters.

To obviate any possibility that a Carrier may refuse to accept any claim for an
amount in excess of the Carrier limit or to otherwise co-operate in resolution of a
claim as contemplated above a “cut through clause” allowing the claimant the right to
proceed directly against the supplementary insurance fund will be inserted in the

NSC.

No Carrier party hereto nor the administrator shall have any rights of recourse against
another Carrier party in respect of any part of that other Carrier’s Carrier limit excess

that is protected or paid by the supplementary insurance.

Claims settlements and releases and discharges shall be in such form and content as
shall be agreed between the Carrier and the supplementary underwriters.

No Carrier that isnot in receipt of aclaim in respect of an injury to a US passenger
arising out of the same accident involving another Carrier, shall be entitled to
intervene, or participate in or influence the negotiation, settlement or compromise
between that other Carrier, the administrator,, the supplementary underwriter and the

claimant(s).

If and when it is agreed appropriate and upon consultation with interested
Governments and intergovernmental organisations, the parties to this agreement may
by further agreement extend the application of this agreement to claims for death of
or bodily injury to persons other than US passengers arising out of international air

transportation.

a) Any Carrier party to this agreement may elect, by in-evocable notice to the
administrator, to have its own liability insurances protect its liability for the Carrier
limit excess and will thereupon waive its right to recovery of the Carrier limit excess

from the supplementary insurance fund.

b) A Carrier giving notice pursuant to 17 (a) will nevertheless continue to be
obliged to collect the surcharge pursuant to 2 (c) and pay the same to the
administrator pursuant to 4 (a). Provided however the administrator will refund or
arrange for refund to such Carrier of the ‘“amount of all surcharges collected and paid
in respect of tickets issued by or on behalf of the Carrier for international
transportation by air which commences in the United States and is performed solely

on the services of that Carrier.




