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Report af IATA Airline Liability Conference Joint Working Group Meeting
London 25-26 July 1995

In accordance with the decisions of the Airlines Liability Conference Session held
in Washington DC 19-23 June, two Working Groups were established on:

a>

b)

the cost impact on airlines of the recommended enhanced liability
package; and
appropriate and effective means to secure complete compensation for
passengers where circumstances require.

A meeting of the Working Groups was convened in London 25-26 July, attended
by representatives of 10 airlines, the European Union and the ATA, as well as 3
insurance brokerage houses (for part of the meeting). The list of participants is
set out in Annex 1.

The Members of the Working Groups decided that, due to the significant inter-
relationship between the subject matters of the two Groups and their common
interest in both Working Group mandates, the two bodies should meet jointly. It
was also agreed that the Airline Liability Conference Chairman, Lorne S. Clark,
General Counsel and Corporate Secretary of IATA, should chair the Joint Working
Group meeting.

The meeting Agenda is attached at Annex 2, and the Working Group Documents
at Annex 3.

The Joint Working Group reaffirmed the overriding need to preserve the Warsaw
Convention System and to work to help ensure that all existing Parties to the
Warsaw treaties remain within the System.

Reacting to a request to review the possibility of adopting a limit lower than the
SDR 250,000 tentatively agreed at Washington, the Joint Working Group
generally accepted that, taking into account the inflationary impact on Warsaw/
Hague/Montreal Agreement limits and the demands of governments, the proposed
intercarrier agreement should increase limits worldwide to no less than that
amount. The non-US airline representatives present reaffirmed their opposition to
any mechanism that would compel their financial support for the unlimited
liability coverage of US citizens and permanent residents travelling by air on
services operated solely between points outside the US.

Much of the meeting was directed to exploring how medium- and small-sized
carriers could accept and implement increased liability limits, and the most
effective means of providing for unlimited liability for US ticketed passengers.
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Discussions mainly centered on:

a>

b)

4

4
4

0

g>
h)

additional cost of higher limits, especially to medium- and small-sized
airlines
whether unlimited liability would cost substantially more than an
increase to SDR 250,000
how any increased insurance costs resulting from higher or
unspecified liability limits might be minimized
the availability and cost of “pooled” insurance coverage
the viability of a Supplemental Compensation Plan (SCP) for US
passengers, with, or without, a per passenger surcharge
whether the Japanese approach could be modified to make it more
acceptable to the US government and to a broader segment of the
industry
the time frame for giving effect to a new liability regime, and
the need to meet the concerns of the EU and certain governments for
coverage above SDR 250,000.

As a result of a question-and-answer period with the insurance industry
representatives and vigorous debate among Members of the Joint Working Group,
it was noted that, despite potential support on the part of the US authorities and
some carriers for an SCP, some participants expressed continuing reservations to
the Plan approach in the absence of the “unbreakable cap” on liability which
would have been provided by Montreal Aviation Protocol 3. In their view, the SCP
option was legally and administratively complicated, and potentially more
expensive than other alternatives. Accordingly, participants turned to
consideration of insurance-based solutions, possibly passenger funded, for
unlimited liability above SDR 250,000, the elements of which could include:

. a worldwide minimum SDR 250,000 liability limit effected by
conditions of carriage and applicable tariffs

. for the US (and possibly applicable elsewhere as required), unlimited
liability through individual insurance or a “pooled” policy negotiated
on behalf of carriers, with a deductible of SDR 250,000 to be covered
by individual airline policies

. any “pooled” coverage to be set out in individual policies taken out by
each participating carrier, common rated on a per-capita basis (e.g.
USD 2.00-3.00 per passenger).

A suggestion to revise the 1966 Montreal intercarrier agreement and waive the
liability limits that apply to all passengers travelling to, from and through the US
was reserved for further discussion. (It was noted that this could go a long way to
meeting the desire of the US authorities to provide full protection in relation to
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tickets purchased by US nationals and permanent residents abroad.) In addition,
the Joint Working Group noted that the extent of carriers’ willingness to waive
the Warsaw/Hague defences  needed to be further reviewed.

Many members of the Working Group expressed their reluctance to commit to a
liability regime that was both “strict” and “unlimited.”

The Joint Working Group also received advice from the insurance brokers that
“pooled” coverage for risks above SDR 250,000 was likely to result in increased
costs for all airlines because of the negative consequences of “splitting” the unitary
insurance coverage of carriers’ current policies. This information was a major
factor in dissuading the Working Group from pursuing “pooled” coverage.

The Joint Working Group agreed to reconvene in Washington 7-8 August to
continue its deliberations and to try to finalize its proposals. Meanwhile, the
Secretariat undertook to make further enquiries concerning the relevant insurance
issues and the US carriers are informing DOT on the details of the London
meeting and the elements of what could be included in an eventual package.

A further report will be filed with the US DOT concerning the 7-8 August meeting
in Washington, D.C.

8/9/95-[1175388]
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ANNEX2

A G E N D A

1.

2.

3.

4.

5.

6.

7.

8.

ALC Working Groups

London, 2526 July 1995

Review of Extension of Immunity Order

Decision on Joint Meeting of two Working Groups

Chairmanship of Meeting

Discussion with Insurance Rrolters

(0 Introduction by Tony Kelly

(ii) Individual Statements by:

4
13)
c>

Mr Sean Gates (Beaumont & Son)
Mr Peter- Viccars  (Bowring Aviation)
Mr Jonathan Palmer-Brown (Nicholson Leslie Group)

Introduction of Draft Proposals of “Mechanisms” for Unlimited Liability
(Beyond SDR 250,000)

Supplemental Compensation Plan (U.S. carriers)
Japanese Initiative (JAL)
No Limit Insurance Plan (IATA Secretariat)

Discussion and Debate

Elements of Reports of Working Groups

Further Action

a:\alcwg.doc



ANNEX3

Documentation
A L C  W O R K I N G  G R O U P S

London, 2526 July 1995

Final Report of the Airline Liability Conference Session - Washington,
19-23 June 1993

U.S. DOT Order 95-7-l 5 extending antitrust immunity

Memorandum on Mechanism Options

Memorandum on SCP Model Mechanism Options

Information Paper on the Expeditious Settlement of Airline Passenger
Claims

Memorandum on insurance Cost Assessment

*
Qantas Airways’ Submission to Insurance Working Group

Qantas Airways’ information re Australian Transport Legislation
Amendment Bills *

Qantas Airways’ Submission to Working Group on Complete (or
unlimited) Compensation to Passengers’”

Background Memorandum on Double Recovery (Collateral Source
Rule)*’

Cubana  De Aviation’s  Submission*

Outline of Agreement between Carriers Operating to and from the
United States to Apply a New Special Contract *

WPl

WP2

WP3

WP4

wP5

WP6

WP7

WP8

WP9

WP 10

WPll

WP12

l Distributed on site.
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Airline Liability Conference ALC-WG
WP 1

CONFERENCESESSION
19-23 JUNE 1995, WASIrINGTON,  D. C.

The Conference session was attended by 67 airlines, 6 regional airline
associations, 3 other industry associations and observers from ICAO,
ECAC, EU and the Government of the U.S. (Attendance List attached as
Annex 1).
The Conference elected the following Conference officers:

Chairman: Lorne S. Cl&ark (IATA General Counsel &
Corporate Secretary)

Vice-Chairman: Vijay Poonoosamy (Director L&al &
International Affairs, Air Mauritius)

Rapporteur: Ana de Montenegro (Corporate Director
Insurance & Contracts, TACA International)

Chairing fhe Drafring  Committee: Leslie Mooyaart (Senior Vice-President &
General Counsel, KLM)

The Conference Agenda and Rules of Procedure, as adopted, are attached as
Annexes 2 and 3, respectively.

To supplement discussion in Plenary, the Conference established two
Working Groups, one on the Supplemental Compensation Plan, under the
chairmanship of Mr Gerald Mayo (Counsel to Delta Air Lines), the other on
the Japanese Initiative, under the chairmanship of Mr Koichi Abe (Vice-
President, Legal Affairs Department, Japan Air Lines).

I. Following extensive debate in Plenary and taking into consideration
proposals by a number of delegates and the results of the discussion in the
Workini  Groups, the Conference concluded that:

1. The Warsaw Convention System must be preserved. However, the
existing passenger liability limits for international carriage by air are

27June95.final
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2.

3.

4.

5.

Governments, through ICAO, and in consultation with airlines,
should act urgently to update the Warsaw Convention System and to
address liability issues.

Governments should act expeditiously to bring into force Montreal
Protocol No. 4 (Cargo) independently of their consideration of
Montreal Additional Protocol No. 3.

The conditions and expectations for the Conference set out in U.S.
DOT Order 95-2-44 of 22 February 1995 (Annex 4) restricted the
ability of pa.rticipating  airlines to reach agreement at this session on
the enhancement of compensation for passengers under the Warsaw
Convention System.

In particular, the Conference objected to the U.S. expectation that the
results of the Conference would ensure full compensatory damages
for claims by all U.S. citizens and permanent residents traveling
between countries outside the U.S., as it would discriminate among
passenger nationalities and would impose on airlines an unreasonable
responsibility that should be borne by the U.S. Govemment.

II. In light of the foregoing and subject to the conclusions of the working

grossly inadequate in many jurisdictions and should be revised as a
matter of urgency.

groups mentioned below, and in order to receive government approvals as
required, the Conference agreed to recommend that a new enhanced liability
package should be adopted by airlines, as quickly as possible, to include:

(a> an updated liability limit of 250,000 SDRs, t‘aking into account
the effects of inflation on the limits in the 1966 Montreal
Agreement, the 1971 Guatemala City Protocol and the 1975
Montreal Additional Protocol No. 3, as well as limits proposed
by governments;

27June95.finaI
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(W

(4

(4

(4

03

m

periodic updating of liability limits to reflect the effects of
inflation;

standards and procedures for up-front payments to meet
claimants’ immediate needs, in accordance with established
local customs, practices and applicable local law;

the retention of the defenses under Article 21 of the
instruments of the Warsaw Convention System;

where circumstances so require, a waiver up to 250,000 SDRs
of the defenses under Article 20, paragraph (1) of the
instruments of the Warsaw Convention System;

where circumstances so require, recovery of proven
compensatory damages beyond 250,000 SDRs through
appropriate and effective means; and

complete compensation as allowed by and in accordance with
applicable law.

III. Taking into account, and in an effort to meet, the needs and desires of
various government authorities, the Conference agreed that:

1. The Conference Chairman should appoint a working group to
urgently assess and report on the cost impact on airlines of the
recommended enhanced liability package and, as a matter of urgency,
make specific proposals as to how small and medium-size airlines can
be assisted to meet additional costs resulting from possible increased
liability.

2. The Conference Chairman should appoint a second working group to
further consider and report on appropriate and effective means to
secure complete compensation for passengers, including the Japanese
Initiative and the U.S. Supplemental Compensation Plan, in light of
discussions at the Conference, and taking particular account of the

27JuneS)S.final
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circumstances of small and medium-size airlines and any submissions
made to that working group by 3 1 July 1995.

3. The IATA Secretariat should prepare as a matter of urgency and
circulate to airlines by 3 1 August 1995 an information paper on
expeditious settlement of airline passenger liability claims.

4. The IATA Secretariat, in consultation with the Legal Advisory
Group, should prepare draft texts of an intercarrier agreement, a plan
for an appropriate and effective means to secure complete
compensation, and circulate them and related documents by 3 1
August 1995, including the reports m e n t i o n e d  i n
paragraphs 111.1. and 2.

5. The IATA Secretariat should immediately seek an extension of
antitrust immunity from the U.S. authorities to permit and facilitate
all further discussions by airlines necessary to complete the work of
the Conference.

6. The IATA Secretariat, upon approval by and acting in ,accordance
with any decision of the 1995 IATA Annual General Meeting,
scheduled for 30-31 October 1995, should submit the texts of the
intercarrier agreement, the plan for an appropriate and effective
means to secure complete compensation and related documents for
requisite governmental approval.

The Conference expressed its appreciation to IATA for the .efficient
organization of the Conference and congratulated the Conference officers
and the Working Group Chairmen for their valuable contributions to its
deliberations and its results to date.

The Conference Plenary session adopted this Report and adjourned on
23 June 1995, subject to the call of the Chairman.

27June95.final
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*Order 95-7-15

IESSU~ by rhe Depadment of Tsanegortation
on the 12th &y of J~ily, 1995

. .

By Order 95-2-44 the Department gra,nted  discussion '
authofity and antir;xxat  immunity to IATA fdr the gurpose of
reaching &I Agreemeiit among Gi~iers ta waive the liability
Limitis of the Warsaw Convaneion, pending the etit~ inta .
'forca 09 antendments to the Ccxwention to establish an
acceptable Level and regime of Liability for aiz'llne
passengers. Our' Order set forth guidelinea aa LO the
expectation of the Department as’e;o the nature of gaesenger
liability caverage.

IATA convened an Airline Liability Cc+ference in
Washington, D.C. from June 19-23, 1995. The. Report of ths
Conference yroposes'the  sstabliphment of two tiurking groups ;
to further stuc& and prepare drafts for a proposed '
inreicarrier  agreement, $5 follows:

1-.e To urgently'a6sese  and repart on the costSimpact '
on airlines of the recommedded enhanced ZiabiLity
package and, as a matter of urgency, make specific
progbsal.sl  as to how small. and medium size aixlineo can 1
be assisted to meet additional caste resulting krom * '
gosai-bl.e increased LLiabiLity,

I

I1 O r d e r  95-244,  at B- 3.
. _

I, I
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2. To fnrcher conEider and report bn appropriate and
effective mean8  to secure completa  ccmttpensakion  for
gaascngers, including the,,Jnpaneae  Initiative and the
u . s. SugplaaenKal Cnnqxznsation Plan, In light of
discpEaianu at the CanferGncc,  and tz&j.ng garticulhr
account:  of the circumstances of snail and medium-size
airlines am3 any 6;ubmit3~ions  made to the wtirking group
by 31, July l.s95,

The I&Th Secretariatr in consultation with the Legal a
Advisory Groul?, and taking account of the FIopa~?ts  of the
Worlcing Groups, is tin prepare and circulate draft texts of
an intercarrier agreement= and a plan for an appropriate and
sf$ective mearm to hscure Carnp.l.el=e rompensation by August
31, 1995, for cansideratian  at the 1995 IATA Allnual General
Meeting scheduled for October 30-31, 1995, in KuaZ'a Lumpur.

The discussion autbctrity and anti-trust fmTiIuni.ty granted by
Order 95-2-44 expired Jul.y 6, 1995. By agglication filed
June 26, IATA requssta.srteneion  o$ the diacuseion

.

authority and axitzitirust:  iatmunity  to Doct%mbe-r 31, 1995, '
IATk aleo xegn&sts that ther conditzians of Or&m 95-2-44 be
modified to permit meetings at locittiana  other than
Waahi.ngtun, D-C., with ths asquran~e that: w U.S. carrier -
would be included j*n each working groupI and chat an .
advance notice of the diwxaaEans would he furnished to DOT .
and Ds)J. Hawevez, IATA zequasts thrtt it: be relieved of th&
burdlon  uf cantzinuing ntitice to a13 air carriers* and foreign
air carriers, because the mlzics already given, the further
distribution. of #ita Report, and the widespread public.ity
given the AirI,im Liability Confsrence,  suffice to give any
intxrested air.l.i.n~ ths appartun@y ~a be heard in &e .
ongning q-freemqnt process.

No anawer'~ to IATJ%'s Petition have been filed. '

' We have c&c-ided to grant 12&A's  getitipn for extension of
discussion autAxxity and antitrust rlnununity,  and for '
modifications of the conditions oE ~rhsr 95-2-44, to the
extent noted bnloti.

The Report of the I.&TA Cbnferenoe indicatea that DATA will
be abl& to formnlace agreements that wiJ1. bo cmaistent B
with the Guidelinea sgecifled in Ordel: 95-a-$4.  However,
in order toebe able to foinnubata such agreements: present
them -Ear consideration at the Laura General Meeting *in
- - ;
z  By Notice datred and selved June 28, 1999,  the  Depar tment  ahorcensd
the period for aneWrB,W  TATh's p,xtmsion Petitzion cc?,fiWe day0 after
rhe date 13' the JUnCice IJuly 6).



I

3 :

October; and, if 6ucces6fU11 to submit such agreement% Ear
cnnsideration  an,d approval by Governments, IATA requires an
extengion of.discussioh authority and antitrust immunity to

, DedelYlber 31, 3.935.

We are somewhat concerned a5 to the re?lest for
modificntjon  of the conditions to pewzt discu5siona
outside Washington, D.C., since we believe close monitoring
of these discx~saiane  is imgo.rtqanr: tb avoid significant
dovi.ation from our guidelines. However, we believe that we
can rely on U.S- carrier particfpants to report fully tza 116
on.the’progress  and direction5 of the discussions briar to
completion of the; draft5 for ~reaenta~ion  to the DATA
annual, general membership meeting in Ockober. Zn this
fBBptXX', we wi12 require that a U-S. carrier be'included  in
all working ~raup~, drafting sessions,  or other
'discussiane, *and be authorized tu report: fully 04 the
progress of. such discussions, ikludfng the transmittal of
preliminary drafts or worlc.ing paper-e, and we will
antFcigate that= the U.S. carriers will so report. We '
believe this notification will, be saEEi.cient to protect
1J.S. Government- -i.fite.resta. TliereXare; we wi.1.1 grant IATA' 5
reqyueat to modify the conditiong, to the extent 6ek forth
in this order. Moreover, in order to help enhance the
development of a liability scheme which can be accepted by
the U,S. Government, without substantial modification, we
will reserve the right to modify this wider, and its
condA tions, at: any time a5 may he required in the gublicII
.tntareat-

1. The Dcgastm&nt approves, under sscrti.cn  4130@ of Titls
49 of the United States Code, ~t1.1 December 31, 1995, to
the extent indicated, the ~equeat filed by TATA in this ,
docket for extension of dkscusaion mthority direct&
toward producing an accept.able passenger liability regime
under the Warsaw Convention, 6UbjEX’t ta tht+ reatrictib~s
listed belcJw; * .

3 Thp, Department: exempts persona participating in the
&.scu~sions  aDproved by thj.a or&z fsclm the ogeration of
the antitrust laws under se&ion 41309 of Title 49 af the
United States Coder . .
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3. The Dega;rtment'mG approval is subject to the EoLlowing
conditions:

(bl Regrgtiknratives of the enti%i.es lisCe$ in
subparagraph  (a) above ~hdlJ. be Fenni.tted to att=end  all
mee~.j.r~~~n authorized 1~ thin order;

. .
(d) The U.S. carrisu ropreaentatFv@s attsqding al1

'RLI& di6cuasions  uhaL1 ropert f~zl1.y and continually to. the
Department on the substance, nature and progress af such
discuasione, by~tel&)lone  or otheHtPisa, within 24 huurs
after any auah discussion; and slralE sulxrrlc all. drafts,
WoEking papura or otller documentat.ion  to the Dlepartment w
fachrd.i~, or CxhenJiBe; '

Ce) DATA Rhall file witki,n 14 daya with the
.Ds~a.rtrnene a report 'of each mest9n~, di&cufitiion,  working
groug'or  drafting sessio,n held, including inter 'alia the
date, place, attendance, a caDy of any in.fo.tmatian
submitted to tzhe meeting or other diecussion by an+
gartj.cipkt, and a sun~mn~ of the discusainna,#any  drafts
or pweUminczy drafts proyar:ed, and any grdposed ,
agreemerJts;

. .
ifi) Ally agreement re$ched 'must be suI.milrtE33  ta tA3 *I

IJegartment  fog approval. and niiiat  be approved before its
implementation; _

(cl) Attendees-at sucll meetingrr must not diecuss
rates, fare3 or capacity, except to !&-3 extgnt nsceseazy to
discuss ticket price ad&Ltions refllectlng the cost of any
gasssnger  cmnpensatinn  plun;

(h). This order may be amended, kavoked or furtheE
COnditionad, at any I;fme, with.OLJIZ a housing,  a6 the
Departmcant  may 'find ta be consistxnt with the public
interest=; and



.
. ,

(if ' The Department: rci?cainc  jurisdiction over the

discussions LO take OUCII i3.zther action at-any time,
with&t a hearing, da it may deem appropriate;  and '

.

5.:' W e  will EF~IYTE~ a copy ok: this order un aIll parties
in

this proceeaing, and on the Dega@ments of State and
Justice:

B4’:

(SEAL)

1

PATRICK V. MURZIW
Acting Assistant Sracxetary for

Aviatrion a n d  Xn~ernationaL-Aefairs

I

.

P .:

,

,



JL!, 1.2 '95 Bt:Z?PPl OFC IEU'L LAw,c--33

SERVSCE LIST

Bert W, Hein
Wiley, Rsin & FieldinEl
1776 K straot,  N.Wd
Washington, D.C. 20006

Attorneys for International
Air Transpdtt Association
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TO: ALC Working Group - Mechanism

FROM: Ber-t W, Rein (3a-

DATE: July 14, 1995

RE: Mechanism Options

Pursuant to Paragraph II(e) of the Final Report of the

Conference SeGtiion, the Working Group ia to "conr;ider and

report on appropriate and effective means to secure complete

compensatLon for passengers, including the Japanese Initiative

and the U.S. SupplementaL  Compensation Plan.'* As a threshold

matter, the Working Group therefore must determine whether to

pursue a tariff-revision based (NJ~panese Model") option for

providing *'proven compensatory damages beyond 250,000 SDRstf

where circumstancea 80 require or to pursue a tariff-

revision/plan based (NSCP MadeIv') option. TLu3se options, and

certain sub-variants are described i.n this paper.

I. Japanese 1Iodel/Tal~f-~evi8ionRtions

A. Pur8 Tariff Revisioq

Under this option, carriers would subscribe to an

intercarrier agreemenl.identiiying the ticketing
. "

point&/routes/passengers  where circumstances require waiving

Article 22 limits beyond 250,000 SDRs. The intercarrier

agreement would also establish any additional required waivers

Of AdXicl8 20.1 d8f8nSes. The intercarrier agreement would

,-I,,. ^_ -.
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commit each participating carrier to revise its relevant

tariffs appropriately and thus create a binding "special

contract.P1 Each carrier would be responsible'for &cur.ing the

insurance necessary to support its revised tariff.

The advantage of this approach is that it is simple to

draft -- apart fIrt-om the determi.naLion where llcircumstances  so

req-uirc18 whi,ch is a common problem for all options -- meets

most USG requirements, requires no industry administration,  and

permits carriers to control their own liability admlr;istratian-

Its disadvantages are that small and medium size carriers may

fi.nd it difficult or imposaible to insure, that it provides no

common base for a surcharge, that it cannot deal with the U.S.

Government's demand that U.6. nationals on non-U-S. routen be

covered, that it leaves carrier'assets ultimately at risk for

an insurance failure and that it continues the current high-

aost litigation system for compensation determination.

El. Tariff Rev&iIll6QXI /Group UTancP,

Under this option, carriers would expand option IA. by

agreeing to negotiate jointly a common-rated group policy for

liabikity in excess of 250,000 SDRs, Under such a policy, each

carrier would be entitled and required to purchase this

coverage at the same rate (e.s.., $ per passenger covered).

However, there would be no collective responsibility for

premium payment and no jollnt claims administration.
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This option has mc~6t of the advantages and disadvantages

of option IA except that it is somewhat more complex

administratively (iar negotiating the group coverage) and

pckentA.ally more attractive to small and medium size carriers

who would avoid the risk of competitive dislocation.

c. Tariff Reuision/G~ouP.Xnsu~-a~c~~~~~charuec

Under t.hls option, carriers would expand Option IB by

agreeing to include in their relevant tariffs a surcharge equal

to the per-passenger insurance cost of the excess-of-250,000

SDR cover. This surcharge would be an element of carrier

revenue and government approval would be sought consistently

with approval.s previously sought for fuel surcharges and other

cast-based surcharqes subject to variation. The amount of the

surcharge wouJ.d be varied to -back actual per-passenger

insurance costs.

This option has most of the advantages and disadvantages

of Option IB, except that it could help reduce cost burdens on.

all carriers and further alleviate concerns of competitive

dislocation. A surcharge covering a long-term carrier cost,

however, might trouble regulatarq;l authorities. Also, any

surcharge raiser; the possibility that a passenger could claim

insurance prmeeds to be a lrcollateral sourca~~ payment not

foreclosing a duplicative A.rti.cle 25 recovery.
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11. SCP Model/Tariff  Revision/Plan CntiOnS

A. Definition

Under all SCP Model options, a passenger seeking

com.penaation in excess of the generally-available  limit

(independent of Article 25 litigation) would be required to

follow different procedures from a passenger whose compensatio

demand did not exceed the generally-available  limit. These

procedures could involve: foreclosure of Article 25 claims;

subrogation of claims-over against manufacturers/ air traffic

control authorities; resolution'of  disputes through a defined

settlement process/arbitration mechanism and,acceptance  of

specific choice-of-law rules for couqensa-kicbn  measurement. SCP

Model options may or may not include collective insurance

negotiation, collective funding, an independant legal entity

administering  a "plan" or a surcharge. For this reason, the

advantages and disadvantages  of SCP Model options are addresset

separately in the attached paper. The options are briefly

described below.

8. ,pure Tariff Revis:~on/Pl$UJ

Under this option, carriers would subscribe to an

intercarrier agreement of the t-e described in Option IA.

Carriers would further agree that their implemeni;ing tariffs

would require passengers seeking to benefi-t from the Article 2:

waiver,(or that portion of the waiver exceeding 250,000 SDRk)

to follow prescribed procedures including appropriate  releases,

!G d EOPPGOISSE ‘ON/
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subrogations and dispute resolution provisions. ,Passengers

would then elect between pursuing Warsaw righ$s (including any

first level Article 22 Waiver) and the plan track.

c. Tariff Revisi.on/Plan/Gronn  Insurance

Under this option, carriers would expand Option 1318 to

include group insurance as set forth in option IB-

D. Tariff Revislon]Plan/Joint Airline Cover

Under this option, carriera would expahd. Optinn'IIB to

include an agreement to develop a singls mechanitim for funding

liabilities in excess of 250,000 SDRs. This option would

recplire carriers to take joint responsibility for purchasing

the necessary inslxance and thus to develop administrative

machinery for dealing with the jnsurance industry and

monitoring carrier contribution obligations.

E. Tariff Revision/Plan/Supplemental.
Compensation l$ptity

Under this option; carriers would agree to waive Article

22 limits up to 250,000 SDRs. They would further agree to

participate in the creation and funding of a supplemental

entity which would take responsibility for funding compensation

in excess of 250,000 SDRs. This option would require the

entity to be a legal personality wi.th independent

responsibilities and interests,

F. Tariff- Revision/Pla~/Sl,zrcharsA

Under this option, options'IIC, IID and TIE would be

complemented by a relevant surcharge- This surcharge could be
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of sufficient mslgnitude to provide benefits to passengers other

than those upon whom the surcharge wae imposed (o.cr., U.S.

national. passengers on non-U.S. routes).
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733: ALC Working Group -- Mechtism

From: Warren L. Dean

Date: July 19, 199s

Rl3: SCP Model Option

This paper describes the advantages and disadvantages of pursuing a tariff revision/plan-
based. (“SCP model”) option, as described 1t1 the main paper. In fashioning a resolntian that will
achieve the broadest acceptance, the Working Group should kep in mind that the breadth of the
final package will infknce how decisionmakers view the advantages and disadvantages of each
apti.on. Changes in claims procedures will be viewed aminst the bacltirop of preetisting
national judicial remtiics.

Airlines curx~~~tly  bear the entire burden of compensation with respect  to claims bruught
smdcr Warsaw/Hague, including those brought under Arlicle 25 on a wiEu1 misconduct theory
to break the current treaty limits. A critical difference between the current Wars&wlHagrle
regime and a SC.P model option is that the SCP model could permit a claimant Lo recover proven
damages in excess of the airline’s liability limit without bringing an Article 25 wiI.ful  misconduct
suit.

Airljnes C~II set up a p1a.n through an intercarrier  agreement. To obtain payment from
a plan a claimant should, at minimum, be required to forego j\rcLicial remedies whether  unckx
Article 25 ox otherwise, and to assign to the plzu~ or the airline paying the compensation the
claimant’s rights to recover damages from third parties to the extent of the3 culpbility.

The SCP model options, which axe rnorc: fully described in the main paper, include:

Qtlan DEL Pure Tar3 Revision/Plan

This option requires carriers to agree that a passenger seeking to recover proven damages
that exceed 250,000 SDRs (or that portion of the claim exceeding 250,000 SDRs)  must elect
between pursuing Warsaw rights and receiving commnsation  under the plnn. Yl’he  advantages
and disadvantages are sirnllar  to those of 0ption 1 A, except that this option provides im incentive
to passengers  not to pursue Article 2S wilful misconduct. claims by providllrlg  a method for
recovering all proven damages. The intercurier  agreement could require the passenger tb make
elections at one of two times: when a settlement offer is made (bter Settlement Election) or
prior to instituting any jutlicial  procedure  (Alternative Claim Procedure).



(1) her Settlement Election. Claimants would be permitted to pursue judicial
remedies concurrently with seeking plan compensation; the intercarrier agreement would
call for a settlement offer to be made to the claimant within some reasonable period
(perhaps six months) of the filing of a cl~aim. The claimant would have to forego further
judicial remedies to receive compenscttion under the plan. The chief advantage of the
Inter settlement election is that a reasonable settlement offer will have the greatest chance
of success since claimants will by then be able realisticaLly  to weigh the risks of litigation
against ihe certainty of the settlement offer. A clisadv,antage  is that some initial litigation
casts will be incurred, but these could be minimizM  by keeping the time periods for
filing a claim nnd making an offer short, A factir  that cannot be evaluated in advance
is that discovery conducted prior to a settlement offer may expose to each side the
strength of llie other’s case.

(2) eltelnative  Claim Procedure, The intercarrier  agreement wonld require .
election prior to pursning  judicial remedies, whether for the whole claim or f’obr  the part
that exceeds tile liability limit. The claimant would receive in return the promise of a
quick, fair compensation for proven damages. If the passenger is dissatisfied with the
settlement offer, al(ernntivc dispute resolution mechanisms such as rrrl>jtition can apply.
Limit&d  judicial review may be available. The chief advantage aF this approach is that
it avoids litlIgation  costs entirely (although it may tipose other costs such as paying
experts or arbitrators). However, critics may claim that the airline is ovWreach& by
presenting claimants with an election that requires them to forego all judicial remedies
without giving them a firm offer, which may engender government resistance.
Moreover, until the public gains confidence in the fairness of the settlements under the
claijns procedure, clabnants  may resist it.

In these circumstances, the Working  Group should consider ways to enhance the
attractiveness of the overall proposal. if it wishes to choose this procedure. The Working
Group may also wish to consider building in additional fair incentives to choose the
alternative claim procedure.. In this context, the ELT and ECAC proposals of an npfront
payment may present an opportunity to meet claimants immerliate needs in a way that
also promotes airLine  interests. Another  possibility is to include an a~sumce that the
compensation package will meet the prev‘ailing compensation stnndards  in the passenger’s
place of domicile.

Option IX. Tariff Revl!@n/PlanlGrolm  Tnsumncc

Under this option, in addition to agreeing to set up a claim procedure as in Option IKl3,
airlines would jointly negotiate a common-ratti group policy as in OptiOn IB. Like ,Opl.ion IB,
negotiating the group coverage complicates the shstion,  but it could help small and medium-size
cangers lower their costs. Like all SC2 model options, it could avoid the expense OF
brlrclensome  litigation, and raises issues regarding the timing of the cfaimanl’s  election.



!&I&J-J..  Tariff Revisio&$n/Joint  Airline Cover

This cytion  would require:  airlines to expand Option HI3 to develop a single mechanism
to fund Liitbilities  in excess of 250,000 SDRs. Airlines would jointly buy the necessaq
insurance, and would have to develop administrative machinery for dealing with the insurance
industry and monitoring carrier contribution obIigat.ions. This option would differ from the
previous Option UC in that there would only be one policy to which all airlines contribute a
portion of the premiums. This option has most of the advantages and disadvantages of Option
IlC. Under a joint cover system, carriers would be jointly liable for the premiun~s.
Accordingly, if any airline  failed to pay (e.g., as a result of banknqt.cy~,  the others would have
lo increase their contributions to keep np the policy. This system would also require
considerable ongoing effort to keep a group as large and diverse as IATA’s  membership
together~. Other disadvantages include complexity of admix&ration, and a need to have nt~
ongoing admiuistmiive  apparatus.

This is the traditional supplemental compensation plan option, under which airliues would
set up an independent entity to assume all liability above 250,000 SD%- The entity would
administer the plan, collect contributions and m&&e settlements. The key advantage of this
opfon is that it could make the airline liability limit effectively unbreakable, since Mines would
waive their liability up to a limit, (and the plan would be liable for proven damages above the
airlines’ limit (assuming most claimants can be induced to settle). This option has must of the
advantages and disadvantages of Option IID above but, in addition, could incur substWiaI start-
up costs, since it requires creation of an independent entity. L&e Option ED, airlines could
r&.imately  be called on to increase their contributions if some airline participants default.

This option may also raise a question about whether payments under the plan should be
viewed as airline compensation for darnages,  or as payments f%om  a colla.te& source, such as
life insumnce. If a court considered that the payments were from a source independent of the
airline, it could r&use to offset payments under the plm ;tgainst damages for which the airline
is liable, enabling the claimant to get a double recovery, This risk cijul be minimized by
stzucturing  the airline-entity relationship so that it is clear that the airlines have set up this plan
to respond to their legal Liability. At the same time, however, the strur%ure must avoid the risk
bat tire airlines could be held liable for the: entity’s act or omissions. The documents instituting
the plan should also carefillly  spell out the plan’s purpose.

Option III?. Tariff Revjs!‘onlPlanlXl~rch~~e

The costs of inlplementing  any assumption of liability above 250,000 SDRs can be offset
by a ticket suEharge set at a standard level for aI1 participating airlines for Options IIC, ID and
ITE. To meet IJSG concerns, the surcharge could also be set at a level sufficient to provide
benefits to passengers other than those on whom the surcharge is inq>osed  (e.g., U.S. nationnl
passengers). An inter-passenger cuss-subsidy,  however, could raise concerns in countries where

3



a plan does not operate. Like all SCP model options, it could avoid the expense of burdensome
litigation, and raises issues regarding the timing of the claimaat’s election.

This option mises a question about whether the surcharge should be sepa.mQAy stated on
the ticket, like U.S. ticket taxes, or included in the price of transpotidon,  like security and foe1
surcharges have been. Separately stated surcharges would be easier to track and pay aver.
However, like Options IC and EEZ,  such surcharges could support a possible argument that
compensation available under the plan is a sonme of compensation sgarate  from the airline (like
life insurmce)  and thexefore,  may not be offset against damages. Moreover, some critics would
argue tlmt airlines are slC.&i.ng their responsibilities and imposing them on passengers. Finally,
separately stated surcharges may require a redesign of ticket stock.

Includirlg the surcharge in the ticket charge would strengthen the legal argument that the
surcharge: merely ~Accts an increase in airline costs of providing al1 the amenities of air service
and is not an insurance payment. Including the surcharge in the ticket price could deflect
arguments that. airlines are not shouldering their responsibility. Although a plan surcharge would
be similar to surcharges imposed for sudden increases bl fuel or security costs, a surcharge
covering a long-term carrier cost might trouble regulatory authorities. Fimally, before adopting
this approach, the clearingI~ouse’s ability to track and pay over the surcharges collected should
be examind.

4
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A review of the claims h‘andling experionca of l&e airline industry
and its i.nsurers reveals the existence of well developed,. but
generally unwrittliirn,  procedures for the discharge of the
respordbiliti.es  imposed. by law on airlines to compensate
passengers killed or injured as a result of an accident.

This paper is for in:Eormation  purposes only. 13 aims to do no
marls than improve airlines' general understanding of the best
prac-Lica of the industry in the handling of claims. In seeking to
da no more, it recognifiea  the practical difficulties of kying to
develop a single set of procedures to cover every possible
QVQIl-tLl31it~.

t'3thctinqInfemnati.onI - _ - -

In every case clailns handling begins with the identification of
the names and addresses of passengers potentially entitled to
compensation and, where appropriate, their legal nexl; of kin. In
practice, it is often difficult for an airline to complete this
task without external assistance. This is because the details
recorded in tick&s/passenger Lists are usually limited in nature
and unverified at the time of completion/compilation. Therefore,
the necessary information is usually gathered from a cambination
of external EXI~~CXS which are cross referenced with each other to
ensure accuracy.

Apart from the paseenger himself, typical sources are police,
authorities, hospital authorities (for injured paase?ngCzzs) tmd
teleE)hone calls/correspondence received by the airline through its
emergency procedures information systems. In the case of fatal
injury, longer delays can arise in relation to formalisation of
the position of legal heirs and/or guardians of minors. .

Once the necessary inforrnwtion has been gathered, it is usual
practice far: an airline to send letters to passengers or their
next of lcln inviting claims and giving details of the person or
organisation to whom claims should he directed.

_aSsesslncf A~l.icahl e Schemers1  of Liability

The existence oE the. instruments of the Warsaw Convention system
(which in many countries apply in a modified form to flights which
would otherwise fall outside of their application) means that
whenever an air accident occurs one or mnre of several possible
schemes of passenger liability will be applicable to the airline.
The operation of those -schemes is such that one single regime
seldom applies universally to all passengers aboard an aircraft,

The determining factor in assessing the applicable scheme of
liability for individual passengers will usually be whether the
passenger was engaged in international. travel at the time of the

:WP2 :~:CJ-?BF:T:MX180795 1 &aft (1.): 19.07.95



accident. This is assessed principally by reference to the place
af original departure rand ultimate destination recorded in tie
passenger's ticket rather than just by reference to the point of
departure and destination of the flight during which the accident
occurred.

The nature of the Warsaw system, and the special contracts between
airline3 ernd passengers which form part of it, is such that the
various schemes of potentially applicable liability are
essentially sjalilar with the most natable exception being limits
of liabi:Lity, where significant dLfI!erences exist.

~lu&&~~ &line Liability.

By reference to the applicable scheme or schemes of liability, it
is necessary to determine whether actual liability exists for an
airline in relation to an accident. To some extent this can be
dane by reference to ah i-n-ternal investigation of the cause 0,f the
accident. Clften, however, the airl.‘i.ne  will need to wait for
details of tie results of the official investigation conducted by
the state in which the accident occurrad~ It is well known that
SWAI results frequently take a considerable period of time to
become available.

In the absence of such information it can be difficult (sometimes
i..mpossibIe) for an airline to determine whether it is eligible to
the benefit of available defences to liability or whether the
limits which normally apply to restrict its maximum per passenger
liability do or do not apply. Similarly, it may prevent it from
evaluating the potential liability of third parties and the externt
to which passengers and/or the airline may have rights of recovery
against such partrios.

lhter:inl &i-d and Advan- mrlmentse---c

While the aforementioned procedures are being carried out - which
for reasons usually beyond a11 airline's control sometimes take
months ratiler than weeks to complete - there may be persons with
particular needs or anxieties caused by the accident who can be
aided by the airline by means af an emergency aid payment, a
guarantee of payment of some necessary expense, or some simple
practical assistance. Bar example, taking on responsibility for
medicaL expenses; arranging transportation of close relatives for
hospital visits or funeral services; payment of lump sums for the
inunerliate relief of distress caused by loss of finahcial support.

Such payments and/or assistance can be made ex-gratis or cm the
basis that they are capable of being brought into account on final
settlement of a claim. In any event, they are, by their nature,
usually non-refundable.

The diverse nature of local tradition and religious customs and
t&z possible availability of aid from national social security
authorities, combined with the fact Chat the circumstances of
individual passengers and their closa relatives inevitably vary
considerably from case to case, means that the policy of an

:WP2:U:C.ML3F:T:MI1807s5 2 Draft (1): 3.9.i3'7-95
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airline and its insurers in relation to immedi.ate aid given in
advance of final settlt?.lnent of claims seldom follows the Same
patter-h.

Soon after claimants have been properly identified, their claims
notified to an airline, and an evaluation mnde of the airline's
liability, it is often the c89e that a sizeable portion of most
claims is capable of relati.vely guiclc assessment and agreement by
the airline without much col.lection of supportiny information. As
a resu.lt, airlines are often able to further alleviate financial
distress resulting from an aooident (in advance of concluding a
final settlamenb of a claim) by offering to pay a claimant the
uncontested part of his claim against execution by him of a
suitable document evidenci.ng  the partial settlement.

ZiiazFssiw~ Fms

Xf an airline decides not to contest Ifability it will start the
cl.aims settlement process by assessing the quantum of damages eaoh
claimant is entttl.ed to receive by reference to the r@leVant ItriLe
of the jurisdiction in which the claimant has elected (from his
available choices) to pursue his claim.

The claimant will need to arrange for all necessary supporting
evidence to be supplied to the airline so that i4z may calculate
the proper value of the claim. EQ way of illustration, documents
typically required will comprise expenses receipts: pay slips for
past loss of earnings and evidence of future career prospects;
medical reports detailing injuries, recovery and prognosis.

Otber.facrtors  may also need to be considered by an airline suoh as
the rights of social security authorities and other third parties
in respect of recovery from the airline of compensation payments
already made .by such parties to the claimant.

Typically the process of gathering information/dacu.ments  by tl
claimant and their analysis by &I-I airline is a painstaking one
which can talcs months rather than weeks for the parties to
~omplate. Once completed, however, the airline will be in a
position to fonnulats and deliver a settlement offer to a
claimant.

The settlement process is normally started by an airline making an
offer to a clalmanl;. This will always be subject to the
requirpzent that the claimant executes a suitable document
evidencing the settlement (see further below).

If the value of a alaim is quantified by an airline as being in
excess of any applicable limit of liability imposed by the
Instruments of the Warsaw system (or any other applicable law) the
aizlins may offer the claimant no more than an amount equivalent
to such limit. Likewise an airlihe may make an offer on the
condition that, in accordance with applicable rules, an amount is
'to be deducted from it and ratainsd by the airline to take. account
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of potential subrogation claims of third parties such as social
seaurity authorities.

If an offer of settlement is rejected by a claimant a process of
neyotiation often follows. Tf such a process is not begun, or if
it fails to produce a mutually satisfactory compromise, litigatj.on
may be instigated against an airline (done or with other parties)
by the claimant so that he may seek to secure full recovery of tha
amount he regards as proper compensation.

Where a claimant is unfamiliar with ,the Warsaw system an offer
capped at an applicable limit may be received with considerable
disappointmen1;  which, in turn, may result in the immediate
instigation of litigation against the airld.ne to break the limit
and obtain a full recovery of proven damages. Mindful of this
possibility it: is the practice bf many airlines to provide to
claimants at as early an opportunity as possible details of the
basis cm which their claims  will be handled,

Atztx?ndinq.tto  Settlement FrXmalit~

Once a settlement has been agreed in principle With a claiman1;, a
document evidencjng its terms and the release of the airline from
further liability will.need to be prepar& by the airline and
executed by the parLies, In some jurisdictions local formalities
(such as court approval) may need ta be obsewed to ensure the
enforceability by the parties of such document: this is almost
invariably so whore a settlement involves a minor.

It is regular practice for a receipt and release documtant to
include (as released from liability) all other parties who may
have a potentiti legal liability in relation to the cause of an
accident, This is done to simplify the position or the airline in
relation to pursuit of ,righta of contr.ibution it may have against
third pa.rties Par the cost of settlements it has concluded with
claimants.

:WPZ:U:C.MBF:T:MI180795 Draft (1): 19.07.95
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TO: ALC Working Group Insur8.nce Advisars

--_I_... -- me---

CarriFrY -----&L----LL.

Gl~r.ier El ----

Carrixr C --

A amnLl/med.~Lum size non-U.S., nan-
European carrier conducting aperatbms
to/from the u. s. fx-r~cJ to/from EC. pcsints.

h smaLL,/medj.um size nan-U.S., non-
European czwrfar cnndncting operat,fons
to/%ram pcxhCa  EC paints but no.%.
operating to/l.'rom the 17.5, or having any
LJ.S. presence.

A ~maLl/med~um size non--U-S., nan-
~:1.~rc3p133n carrf.er l-J& 0parating to/from J32
paints and nat having any EC prekence and
p-3& operating tc3/from the U.S. 63-r huving
any U.S. preae,nce -

A large European carrier serving
wor.l.dwide c3.cs~t;inntianz3 incl.uding tha TJiS-

A l a r g e  U . S . carrier serving worldwide
Aastinations.



b&AL, rate per rplc or rate per million dollars of coverage);
prudent; changes in per event Limits; and the effecti of
industry-wide change in liability system an capacity and
costs in tha world insurance nlarkek.

sc~*~~T~.O ,T -- UT, a. denunciatfon of the Warsaw
ConventIon. u.a+ courts ad-Jud3.caW airline I.iabflil;y under
U.S. domestic li.ability regime, including punit.Lve damageg
where appropriate anti U.S. state-based U.S. compensation
standards. IT. 9. courts take jurisc¶ictlon over all cases
involving carriers with U.S. preGance subject only to m
non convq~tisn~ challenge. EC reqUires aLJ. carriers operating
&/from EC to'increaee limits of liability to 500,000 SDRs
with. first 250,000 not Guhjectr to non-negligence defense.
AuErtrilLia mxpires 26n,L100 SDR LirnJ.t with no non-negligencti
defense on al.1 to/from Auetralia aparatinhs. Al.1 other
nations continue t;o adhere to current limits.

scenario. II -- Current international legal regime is
maintained in all natiohs. Carriers unfversaZly  waive all.
limit of liability and aIlL1 non-negligence defenses On
operations to/from/thraugh t=ha U,S, Carriers Qali.vc Limi-t of
liability up to 500,000 fiDR~j on all (non-U.S.) operations
to/from/through EC paj.nta and waive non-negligence defense up
to 25Cl,OOO SDRs. Carriers waive l;imit= of li.ability and non-
negligence defenacs up to 2Fic),Cl(ID  SIX% on e.11 (non-U.S. /non-
EC) to/jXom/through Au~I:mCl.:f.a  operations.

j3ceagrj.o11.x - - Currant international legal. regime is
maintxined 3.17 a.11 natian8, Carriers universally waive limit
of liability end non-negligence defenses up to 250,000 SDRs
on alL international aperatfons. Carriers develop a plan to
provide aklditi.onal compansation wi.thout limit and not mfbject
to non-negligence derfanse to all passengers ticketed in TJ.S.
end to al.1 othlsr U,S, national. passengers. Carriers seek to
insure plan J.iabiliti.es in world market. Carr iers  develop a
second plan to provide 2SO,QC~O  SDRs of additinnal
compensation &ubjeot to non-negligence defense 4zo pessengars
ticketed in EC. Carriers seek to i.ncure plan Liabilities in
wnrld market. Carriers waive limit 0% liabil-i.tjr ernd nc~n-
negligence defenses up to 260,000 SflRs on td/f'rrm IkWtraLia
opsratians. Carriers n_at liable if plans fail ta pay,

Scenario XV -- Same a6 Scek-~a.ricr  ILL excage thati carriers
are s&candarily ISabiLity if plans fnil to pay.

Bcenayi.0  v -- CWrrent intarnation&L  legal. regime is
maintained 3-n ~1x1 nal~icms. Carriers universally waive limit
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of Ij.abi.lity  and non-n@gligence defenfi;es up 'to 250,000 SDR bn
alI. international rallCes- Carriers &zv42l.ap 2x plan to provide
additiorial compeneatian withaxzP; limit and not sUbje!ot to non-
negligence defense to ECU passengers moving ta/from/'ttirough
r-1 . s l but .notr. to other U.S. nationals- Passenger acce33 ta
plan benefits, however, is canditioned upon passengez
a c c e p t a n c e  of: (a) detetmination of add,tt=ional compensation
award un~I~,t 3.aw of passanger's domicile; and (14)
d&ermination of ndditinnal compensation award is mac¶e
through b.bding arbi*Lrati.on subjack only to tzaditfonally
limited -j1xuJ!A.a1  review. Carz-iers develop a second plan to
provFcIrr: 25(1,000 SDRs af o88itLanal conqxmsatian subject to
non-nngliyence defense to'paGs~:ngers  ticketed in EC.
Caltriers seek do insure. plan l.iabil$ties  in world Inarket.
Carriers waiv,e limit of liabiJ.J.ty and nan-negligancxz d&enaeS
up ZD'I),QQO SlIYRs on to/from Australia oparatbns. Carriers
not 3.iab.l.a if pl.an faLl.8 to pa.y,

&enarl.Lo V;% -- Wmc as Scenario V except; that carriers
a332 secon~3arFJ.y liable if p:Lana fail. to pay,



Scenario Senario  S c e n a r i o Scenario Scenario Sezriario Stxmrio
VII

Carrier A
(index = 100)

Carrier B
(index = 100)

Carrier C
(index = 1DG)

Carrier D
(index = 10~)

Carrier e
(itrdex = 100)
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!ATA CONFERENCE ON AIRLINE LlA6lLl-W

SUBMISSION 70 IN3URANCE  WORKINC  GROUP

1.

2.

Qantaa consldsra that th& alrilns Industry aa a whola should emphasise  to the
lnaurance industry that we do not accept  that a substantial Increase In premiums
is warranted as a result of the lift in Jiablllly limits or the removal of Ilmits.

ARar mreful considercllion,  Clan&as  is unable to support any move to provide
financial assistance to carriers  to assist In any increase In premium8 aseoclakd
with or alleged to be associated with the increase in Ilability  Ilmfte. Qantas Is,
hoover, able !o euppwt IATA-eponsored  move8 t o  shartw akills, mmblna
ncgollaling  strengths  and coordinate communications with the Insurance Induetry.

Qentas is unsble to support  financial asaMance  because:

. Any such support  would be antixzompetltlve and would be retrograde In
terma of Industry moves towards demgulation,  greater competition and
free markets.

. It does not accept that substantial increamss  In premiums  necessarily
result from the lift in Ilmits.

. Such assistance does not apply domestlually  in Australia and If.3
international appflcation  would dlscrlminate  against smaller Australlon
carriers who have for some time been subject to the lift In limits end any
alleged wnsequsntlal  Increases In premiums.

. Any such support or subsidy could operate, and be pezeivcd to operate,
RS B dlslncxntive  for small to medium carriers, particulariy those with a
poor claims history, from taking meaningful  sttspe to reduce claims,
modemlse fle~ets o r  review m a i n t e n a n c e  a n d  flight operatlonc.
Conversely, nit-lines with a botler clalme hiotoly at-w alrceady de facto
subsldising airiincs with a poorer claims history through the payment of
premllJm8.

MICHAEL NEARHOB
8enlor  Solfcttor
Qantas Ainuhys~  Limited
Sydney, 24 July IQ95



8URlECT: AUSTRAUAN  UPDATE _

FAX NO: 514 St4 8934 FAX NO: 01 2 091 4165

There have bearcl  recant devalapments  in Australia  in relation to ther Warsaw  System.

Transport  Legislation  Ametndmeti  Bills (“TLAB”) NC@,  1 and 2 wem PSSS&  by the
C0mmanwealth  Parliament  on 30 June 1995. The Bills  amend ihe Civil Aviation  (Car+&
Liability)  Act 1859.

TLAE3 No. 1 deats ~4th the lncr8ast3  to 2t30,OCIO  SIX?‘8 per passenger  In the liability  limit  for
Aushfia’e  intemaiional  altiRes. The Bill  also amends the ad farf’n~~y  t6 iiff the dcxm%tiC
IiabiliIy  limit  to AUD500,OOO  per passenger.  This was atiginally  implemented  @y mguiation)
In Odober %94. I lnderstgnd  that the amendments received  Rcryal  Assent  and became
law an 20 or 21 July 1895.

TLAB No. 2 contained the amendments  on mandatory insurance for passenger cwrie~’
liability.  This Bill has’nat y& w-wd Royal Assent.  The Department  0f JIWlSpOti  t%Irrently
intends  for the anangements  to take affect  on 1 January  1996. This is subject  to Ministerial
discn&ion  and rerquires the States ot Aurptrallw  to enact complimatiry  legislative
amendments  in Elation  ta intfc+at&  tmuel. Also, nqulations gtltr yet to be pmmulgated  for
fhe mandafory insurartce  arrangements. J&we arw curently  being dwfisd and will be sent
to certain induz3w participant&  for comment.
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lATA CONFERENCE ON AIRLINE LlABILfTY

SlJBMlSSlON  TO WORKING GROUP ON COMPLETE (OR UNLIMITED)
COMPENSATION l-0 PASSENQERS

1. Qantae endorses the prtnci,pla affair and equitable compensation for alI passengers
and accepts that the our~ent Iimlte under the Warsaw System arc Inadequate.

2. Qantas accapte the principle of strict liability for the canlage  of pessengem and 8s
a quld pry quo conalders IlabilIty  should be limited. In that respect, It agrees  that a
limit of 250,OOOSDRs  (indexed} Is fair and equitable.

3. Qentas nevertheless reGognises  that there may be a need to dabll8h a~ mwhanism
or mtianisms enabling the complete compensation of passengers where:

. Alrflnes  choose to have unlimited liability; or

. Governments require It For thelt dtizens.

4. In that mepect, Qentas supporta B flexible approach, namely, If a carrier adopts
unlimited liability and insures for It (the Japanese Inltfative)  it should not be obliged
also to b41 a party to a Suppicmentel  Compensation Pian TSCP’),

5. Qantas currently regarde the Japanese Inltiatlve a~ a preferred optton to an 8CP
mainly becauee  of tha administrative burden and cost an SCP would Impose  on
airlines and the public.

6. Mere an SCP I8 to be Implemenlad, Including the collectIon  of a suroharge, Qantas
submits that airlines who have undertaken the Japanese approach must be entitled
to a refund of the surcharge  at least for on-line oarriage.

7. Yentas is unable to support nn SCP Mich requires complete compensation  For the
citlzans  (or permanent r&dents) of a ]uriadlctlon travelling  outside of and not
ticketerd  wlthln that Jurisdlctlon.  This le dlecltmlnatory.  Qantes accepts that, where
the government of the mlevrlnt  Jurisdidlon pays that passenger’s contribution  to the
XP, then the proposal would be lesr dlscrlminatwy.

MICHAEL NEARHO
Senior Solicitor
Qentaa Almuays  Llmlted
Sydney, 2B July 1996



BACKGROUND IVEEMORANDUM  ON
DOUBLE RECOVERY

(COLLATEXAL SOURCE RULE)

CM] pqxx& versions of the airline industry su~leme~nral compensation  plan (SCP) have
expired  a dtitimmt to settle and release other responsible parties (Inch~dtng  the carrier) .from
UabMty to the ertent  of amounts recovered from the plan. This avoids tinwant&  “double
recovery  ” of proven damages. Critics  of the plan have qued, however,  that plainriffJ  could
get double  recovery  under the so-culkd “collateral sources”  rule, partlcu1arly ff the passenger
pays the pkn surchtige directly. This argument, however, is based upon a profound
misundsrstanding of the collateral scnmx nrle, which is a rule of evidmp? applied where a
claiumc  Im a CAM of action against a tort-feasor and a160 has access to a source of funds co
compensnte  for Iwes. The rule does  not give a claImant  an additional  cause of action.

When a contract of insurance or other indemnity by its terms cloes not require a rol~se
and subrogation, and the claimant prcservcs his cause oPnction for damages against tort-feasots,
the collateral source  rule prevents the availability  of an independent insurance fund from tbeing
offered a9 evidence to reduce the tort-feasor’s Liability. The rule has been described theEfore
as preventing  uqjust snrichment of a tort-fcasor. Obviously,  when the insured has acquire-d the
r&ht to recover from the tort-feasor by rekase and subrogation, the rort-feasar remains fully
tiahle far the damage. The collnteral source rulu does not apply whertr  a contract of insumnce
or other incilemnity  rcquircs  a release ami subrogation w.1t.h respect to other patie’s that may by
potentially liahlc  for the damage. Nor will  the rule apply where the rwovery is designed
specifically to supplement the liability of the tort-feasor or other parties.

These matters we explained in mom detail below.

The collnte!al  source rule is a common-law evirientirir),  rule for dctetm.i&g  Ihe correct
level of damages, and therefore would only apply if a claimant’s release is adjudged ineffective
and the C.k&TJant  retains a cause of action against them. Generally, t.ho collal;eraI  source nlle
precludes a court from reducing damages by the amount tipaymenrs a ton: victim re&ves from
sources independent of the tort-.feasor. For example, rife insurance pqments  are generally nor
offset  agafnst damages  for n$ich airlines  are Liable in wrongful  death actions. & I&qeer  v.
,ES,,  756 F,2tl  300 (3d Cir. 1985);  William 2. &lcor . En icxm E&uities  CZa, ‘744 F.2d 935
(2d Cir. 19841, vscated art qther gmg, 4 7 8  L7.k 1015 (1986)~% $I@ the court
determined  the nrk prohibited the consideration of kaefits received by third yartie; as a rrssult
of wholly sopalate and disrlnct transactions. & at 941,

The collateral  source Nile.  does not apply when  the coJlatera1  source of benefits js the
defendant. Smith ~.0fTke of Pmsowe~.,&&a~merx,  778 F.2d 2%. 263 (5th Cir. 1985);



&~ki~icy.  CRAG 923 F.td 957, n.8 (2d Cir. 1990). See Ya..v. American C)veraeaqJ&&
T h i s  v i e w  i s  rupp*d  b y  R e s t a t e m e n t  ( S e c o n d )COIR,, 793 F. Supp. 313, 319 (E.D.Va.  1992).
of Torts 5 920A(2) comment b., \uhich  states, U[t]he law does not tfiffereatiatc  betwwn the
~Iritur~ of the benefits, SO long RY they did not come fmm the defondane  or u person acting for
hito.” If uucier  a “third-tier” system,  finds are segregated from the cxrk, the safest  course
wcrrlld  be; to set the. system 11p so that it is clear that (any fimd manager or contractor is acting
on hehalf of the carrier.

The collateral source rule allows a tort victim to be ov~ompensated  but is not intended
to make the tort-fcasor pay twice btiause,  inter aiia, it 1s thought that making rhe tort-l?x~or pay
twice would result in averdeterrence. ‘l-horn-~:,  Shelton, 7NI P.2d 478, 484-85 (7rh cir.
1984). There Is ljttle justification  for making the tort-feasor pay again for the same wrong,  and
doing so could deter offclrs  of full compensation. See Molzsjfv,.-tJ,& 6 F.3d 461 (7th Cir.
1993). Mormver,, where submgation  is involved, the entity pying the cocnpensation  <and  getting
t.ho subrogaticw  ancl ruIease accedes to the tort -kxim’s  rights. nomos v, Shelton, 740 F.2d  nr
484-85,

FMKIS  available under a mechanism set up by a person to respond to his legal liebilfty,
such as the SCP, are generally not considered a coJ.keml  SOWX. In Bur&&n  NOE@I R.R.
Co. v. Str~llf:  the COUR  held that an employer coutd set off damages pid to the plaintiff under
the employer’s  sqplemental  sickness benefit plan, funded by the employer, because the phu~ was
designed  to supplement payments to which rhe empIoyees were entitled under the Fedeta
nmployers  Liability Act, and ware not bar@&for  “fringe benefits” or wage equivalents,
BurlinetndR,R.$ 907 F.2d 787, 713-14 (7th Cir. 1990). In oue case,
expr~ language evidencing an Intent: to offset damages was enough  to insulate direct rncdicaf
payments by the employor,  provided to the plaintiff thmugh Q collective bargainfng agreement,
from Che collateml source rule. aark v. National R_,R.  Pass-&q&, 654 F. Supp. 376
(D.D.C. 1987)  u Davis v. Odaca,  IN,, 18 F.3d 1237 (5th Cir. X994) (employing a
balancing test to distigulsh  fringe lxneflt plans from  benefit plans intended t’o ~spond to legal
liability).

Questions regarding application of the culldteral  source rule have arisen whew pz~engtts
contribute to a fund set aside to compensate thetn. For example, in gooIeyJ&&md Ohb
IQL.QI~,  657 F. Supp. 1 (D. Md. 1985), the court determined that the medics1 insurance plan
offered pursuant to a collective baq+ing agreement wa3 a fr.inge  benefit given in part
cnndderation for employee seNiccs, and thw was a collnteral sounze.  I& at 2. Therefore,
compcns&m receivnf by the ylai~tifT  under the: mcdic;il  iusanmce plan could no\ be sukracterl
from the employer’s EabiLity. The rxrurt reasoned that there wcruld  be no double rtcove~  so
long as the plaintiff bad contributed to the originaT  source of payments rrccived.

w Y, U.& illustrates another line  of cases bearing facial similarity to the SCP, but
which arr, readtly  distingutshable. In &e v. U.S., the Tenth Circuit held that. for a plaintiff
to invoke the c&lateral source rule against the United States govenuneat,  plaintiff need only
show that he or she cantn’buted to special funds aegamte and distinct from the gcnenl

2



Qovemment  revenues, and that funds received came from that special find. 8% F.2d ?78 (10th
Ch. 1986). In l&-e the United States government attempted to &duct payments the plaintiff
had meived  from &ledicare from an IIW~I-CJ  for malpractice under the Federal  Ton Cla4ms  Act.
‘Ihe COIIR held that. Medicare benefits are a collatemI sounze  which could not be used to o%et
the government’s liability because the plaikff had ‘paiil Social Sccnrity Cdxes  that fund Medicare,
and arc segregated frnm general government revenues. Ja. at 985. The Tent? Qrcuit reasoned
that the proper test to be applied to hospital insurance benefits, such ‘rls Medicare, focused on
whether the Injured JXUty had contributed to the f’tmd from which he OT she colleeti. Lh,

I&.. KU-I  be distin~ished from any SCP because: (i) Mcdicarc  is not designed to respond
to the gwcmment’~ logal  bahf.lity  while: a SCP is explicitly designed to suppIement  a camier’s
legal liability expouurc,;  and (ii) Medicare  represents  a. specfal  context for the purposes of the
collateral source nrla as it involves the relationship among the fedsral govemmeht  and Its various
entities. 4cc3r~J,  PJ$llp~ y. Wegx~rxth Alnea,  953 F.?.d 923, 931 (5th Cir. 1’392).
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OUTLINE OF AGREEMEN?‘ BE’I’W.:L~..~  ~l,~~.:~.~~,...~,‘,~3
OPERATING TO AND FROM THE UNITED STATES

TO APPLY A NEW SPECIAL CONTRACT

1. Carriers operating to and from the United States agree to enter into a new special
contract pursuant to Article 22( 1) of the Convention (“NSC”) with all passengers
ticketed in and whose international transportation by air commences inthe United
States (“US Passenger”).

2. The NSC will contain the following elements:

4 Each Carrier agrees to waive entirely the applicable Convention limit in
respect of its liability for the death of or bodily injury to US passengers occurring on
its services ((‘an injury”);

4 Each Carrier agrees to waive the defences  available to it under lZl-ticle  20( 1) of
the Convention in respect of an injury.

C> In consideration of 2(a) and (b) each Carrier will collect from each US
passenger at the time of issue of their ticket or authorisation for free or reduced rate
transportation, (“a ticket”) the amount specified in Appendix A (“the surcharge”).

4 “The Carriers undertake and agree with each other that in respect of an injmy
the liability of each Carrier for provable damages will be considered to be divided
into two separate parts as follows:

0
ii)

Provable damages up to 250,000 SDRS (“the Carrier limit”); and
Provable damages in excess of the Carrier limit (“the Carrier limit
excess”).”

3. Each Carrier will maintain its own aviation liability insurances that will continue to
insure the Carrier’s liability under the NSC up to the amount of the Carrier limit.

4. a) Each Carrier will pay the surcharges collected by it under 2(c) to the
administrator (“the administrator”) of a fund (“the supplementary insurance fund”).
The supplementary insurance fund will be liable to the Carriers for the Carrier limit
excess and for this purpose the administrator will purchase, maintain and adrninister
liability insurance to protect its liability to each CatTier for the Carrier limit excess in
respect of an injury. (“Supplementary insurance”).

W The Supplementary Insurance

0 Will be in an amount not less than (figure) Billion United States
Dollars;

ii) Will name all Carriers party to this agreement and the administrator as
insureds for their respective rights and interests under this agreement
and under the NSC;



5.

6.

7.

8.

9.

10.

11.

iii)

iv)

9

vi)

vii)

Be of the type and in the form usuaky carrlec. 3y major m::emal;~orra..
airlines owning and operating similar aircraft, and covering risks of the
kind customarily insured against by such airlines.

Be primary and without right of contribution from other insurance
which may be available to each Carrier;

Provide that the insurers waive any rights of set-off, recoupment,
counterclaim, deduction or subrogation against any Carrier;

Provide that the Carriers shall have no liability for premiums,
commissions, calls or assessments with respect to such policies other
than to pay to the administrator the surcharges collected by them.

Provide that no cancellation or lapse of coverage or substantial change
of coverage which adversely affects the Carriers shall be effective until
thirty (30) days after receipt by the administrator of written notice from
the insurers of such cancellation, lapse or change.

The administrator will apply the surcharges to purchase supplementary insurance to
protect the liability hereunder of the supplementary insurance fund to reimburse the
Carrier in respect of the Carrier limit excess.

Each Carrier will agree to consider and in appropriate circumstances make prompt
upfront  payment of claims for provable damages in respect of an injury up to the
Catrier limit.

Each Carrier will advise the administrator and the underwriters of the supplementary
insurance (“the Supplementary underwriters”) of all claims for provable damages in
respect of an injury within (Y) days of its receipt of such claims.

Within (M) days of the expixy of the period referred to in 7. above, the administrator
will advise the Carrier as to whether the Supplementary underwriters intend to refuse
to pay the Carrier any part of the Carrier limit excess and give their reasons for such
refusal.

If the administrator does not give the Carrier advice pursuant to 8. above, the
administrator of the supplementary insurance fund will pay or arrange for payment to
the Carrier the Carrier limit excess within (0) days of the expiry of the period in 8.
above.

The Catrier  and representatives of the Supplementary underwriters will commence
settlement negotiations with the claimants within (N) days of the administrator’s
advice under 8. above.

If the claimant, the Carrier and representatives of the Supplementary Underwriters
are unable to achieve settlement of a claim within (P) days of commencement of their
negotiations the Carrier will offer the claimant as an alternative to judicial
determination a dispute resolution process for determination of the quantum of
provable damages to be paid as compensation for the injury.



1%.

13.

14.

15.

16.

17.

18.

There shall be 110 rights of recovery or contribution  as between the underwriters of‘

each Carriers’ own aviation liability insurance and the supplementary underwriters.

To obviate any possibility that a Carrier may refuse to accept any claim for an
amount in excess of the Carrier limit or to otherwise co-operate in resolution of a
claim as contemplated above a “cut through clause” allowing the claimant the right to
proceed directly against the supplementary insurance fund will be inserted in the
NSC.

No Carrier p<a.rty  hereto nor the administrator shall have any rights of recourse against
another Carrier party in respect of any part of that other Carrier’s Carrier limit excess
that is protected or paid by the supplementary insurance.

Claims settlements and releases and discharges shall be in such form and content as
shall be agreed between the Carrier and the supplementary underwriters.

No Catrier that is not in receipt of a claim in respect of an injury to a US passenger
arising out of the same accident involving another Carrier, shall be entitled to
intervene, or participate in or influence the negotiation, settlement or compromise
between that other Carrier, the administrator,, the supplementary underwriter and the
claimant(s).

If and when it is agreed appropriate and upon consultation with interested
Governments and intergovernmental organisations, the parties to this agreement may
by further agreement extend the application of this agreement to claims for death of
or bodily injury to persons other than US passengers arising out of international air
transportation.

a> Any Carrier party to this agreement may elect, by in-evocable notice to the
administrator, to have its own liability insurances protect its liability for the Carrier
limit excess and will thereupon waive its right to recovery of the Carrier limit excess
from the supplementary insurance fund.

W A Carrier giving notice pursuant to 17 (a) will nevertheless continue to be
obliged to collect the surcharge pursuant to 2 (c) and pay the same to the
administrator pursuant to 4 (a). Provided however the administrator will refund or
arrange for refund to such Carrier of the ‘amount of all surcharges collected and paid
in respect of tickets issued by or on behalf of the Carrier for international
transportation by air which commences in the United States and is performed solely
on the services of that Carrier.


