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TO THE JO NT APPLICATION

The International Association of Machinists and Aerospace
Workers, AFL-Cl O ("1aM") hereby opposes the joint application of
Alitalia-Linee Aeree 1taliane-S.p.A. ("Alitalia), KLM Royal Dutch
Airlines ("KM") and Northwest Airlines ("Northwest") (collectively
the "joint applicants") for approval of and anti-trust inmunity for
al l'iance agreenents pursuant to 49 U.S.C. §§ 41308 and 41309."' As
denonstrated below, the application should be denied in its
entirety for the follow ng reasons:

(1) as a result of the current relationships between

Nort hwest and Continental, Alitalia and Continental, and

KLM and Alitalia, which the joint applicants do not

! On August 6, the Departnent granted the 1aM's notion for
an extension of time to file an answer in this case until
August 23, 1999. Joint Application, OST-99-5674, Oder 99-8-5.



address, the proposed alliance wll substantially reduce
conpetition and is not in the public interest; and

(2) the application is not in the public interest based

upon Alitalia's abysmal |abor relations record, its nost
recent denonstration of bad faith bargaining with the

1aM, and the fact that, if the alliance is approved, the

IAM intends to extend its picket line against Alitaliato
Nor t hwest and KLM

BASED UPON THE RELATIONSH PS WHI CH CURRENTLY EXI ST BETWEEN
NORTHWEST AND CONTI NENTAL, CONTI NENTAL AND ALI TALI A, AND KLM

AND ALI TALI A, THE PROPGOSED ALLI ANCE WOULD SUBSTANTI ALLY REDUCE
COMPETITION AND |S NOT IN THE PUBLIC | NTEREST.

In reviewing an application which seeks approval of and
antitrust immunity for an alliance, the Departnment nust determnne
the effects the proposed alliance will have on conpetition and the
public interest. Under 49 U S.C. s§ 41308, the Depart nent

has the discretion to exenpt a person affected by an
agreenment under Section 41309 from the operations of the
antitrust laws ‘'to the extent necessary to allow the
person to proceed wth the transaction," provided that
the Departnent determ nes that the exenption is required
by the public interest.

Joint Application of American and Lan Chile, OST-97-3285-47, Oder
99-4-17, at 14.

Under 49 U S.C. § 41309, the Departnent nust determ ne, anong
ot her things, that

an intercarrier agreenent is not adverse to the public
interest and not in violation of the statute before
granting approval. The Departnent may not approve an
Inter-carrier agreenent that substantially reduces or
el imnates conpetition unless the agreement is necessary
to neet a serious transportation need or to achi eve
I nportant public benefits that cannot be net, and those
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benefits cannot be achieved, by reasonably available
alternatives that are naterially |less anticonpetitive.

Joint Application Of American and Lan chile, OST-97-3285, O der
99-4-17, at 14.

In applying this standard and in assessing the effects of an
application upon conpetition and the public interest, the
Departnment nust be provided with all the facts relevant to the
proposed alliance as well as the relationships which currently
exi st between the joint applicants and other airlines. I'n the
instant Application, the parties have omtted and m scharacterized
facts essential to the poT's anal ysis. Currently, the joint
applicants enjoy alliances either wth each other or wth
Continental which substantially affect the inpact the proposed
venture will have upon conpetition and the public interest. Rather
than provide a fully devel oped picture of the interactions between
each of these carriers, the joint applicants have provided a
substantially cropped snapshot in which Continental does not even
appear. In order for the Departnent properly to consider this
application, it must take into account the existing relationships
bet ween Northwest and Continental, Alitalia and Continental, and
KLM and Alitalia. In addition, as a result of m srepresention and
om ssion of the current partnerships between the applicants and
Continental, the parties have submtted responses to the DOT' s
informati on requests which, conconitantly, are inaccurate and

I nconpl et e.



A Northwest and Continental.

On November 20, 1998, Northwest conpleted the acquisition of
8.7 mllion shares of Continental stock, which were deposited in a
voting trust. Six weeks later, in January 1998, Northwest and
Continental began the coordination of their schedules and an
extensive code-sharing relationship. According to the Departnent
of Justice, in an anended conplaint filed on Decenber 18, 1998, the
acquisition of equity and other related transactions resulted in
Nort hwest acquiring voting control of Continental. That control
the DQJ alleges, wll T"substantially |essen competition" in
violation of the Cayton Act, 15 U S.C. s§s 18 and 25, and
“unreasonably restrain trade" in violation of the Sherman Act, 15
US.C §§1 and 4, in the follow ng ways:

1. Actual and potential conpetition between Northwest

and Continental for nonstop schedul ed airline passenger

service in the hub-to-hub markets will be reduced or

el i m nat ed:

2. Actual and potential conpetition between Northwest

and Continental for scheduled airline passenger service

in city-pair markets where Northwest and Continental are

dom nant providers of connecting service will be reduced

or elimnated:

3. Conpetition ?enerally in numerous city-pair markets

for scheduled airline passenger service may be |essened

substantially;

4, Coordinated pricing activity between providers of

schedul ed airline passenger service likely wll be

facilitated: and

5. Prices for scheduled airline passenger service in

numer ous concentrated city-pair markets in the United

States are likely to increase.
Amended Conpl ai nt, It t at Vv, rth t an
Airlines, CGvil Action No. 98-74611, at 14 (Exhibit 1).
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The Justice Departnent% Conpl aint confirns what the Cenera
Accounting Ofice concluded in January 1996, in its report on the
conpetitive effects of the various donestic airline alliances
including Northwest and Continental. The GAO concl uded that,

It is difficult to determne precisely how the [Northwest

and Continental] alliance will affect conpetition, but

the industry experts' concerns and the airlines' past

records establish cause for concern. As discussed, there

is wdespread agreement anong these experts that

conpetition will likely decline over tine as firms

recogni ze their interdependence and maintain prices above

the conpetitive |evel
United States General Accounting Ofice, Report to Congressional
Requesters, Aviation Conpetition, Effects on Consuners from
Donestic Airline Alliances Vary, January 1999, at 22.°

Thus, both the GAO and the DQJ agree that the Northwest and
Continental relationship, whether it is the product of control or
mere coordination, wll severely undernmne conpetition and thereby
harm consuners.

But the Northwest-Continental relationship is nowhere
mentioned in the Northwest-Alitalia application. By not addressing
or even referring to the extensive integration of Northwest's and
Continental % operations, the joint applicants have described an
alliance which is fundamentally at odds with reality. The parties
woul d have the Departnment believe that Continental is as nuch a

conpetitor of Northwest as is any other nmajor carrier. The truth,

_ > It should be noted that when GAO reached this concl usion,
it relied upon the claim of Northwest and Continental that they
woul d not inplenment code-sharing on the seven hub-to-hub routes

they both serve. Currently, Northwest and Continental, in fact
code share on at |east sone of these routes including Newark-

M nneapolis and Houston- Menphi s.
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which the joint applicants so blithely ignore, is that through the
Nort hwest and Continental relationship, these two carriers now
control 20% of the traffic flown by major carriers. Avi ation
Daily, August 19 at 8. Even if the joint applicants were just to
concede that Continental is something less than a traditional rival

of Northwest, it would be incunbent upon themto explain how
Continental's status enhances the conpetitive power of the proposed

al li ance.

B. Alitalia and Continental

Nort hwest's control of, and coordination of schedules with,
Continental is further inplicated in the joint application by the
fact that Continental and Alitalia currently enjoy a code-sharing
relationship. As approved by the Department, Alitalia may place
its designator code on Continental flights between Newark and
Detroit, d evel and, San  Franci sco, Houst on, Phi | adel phi a,
Washington D.C. and Atlanta. In addition, Continental and Alitalia
code-share on flights between Newark and Rome. Joint Application
of Alitalia and Contihental, OST-95-347, 348, Oder 96-U 15;
OST-97-2113, Oder 97-3-27. The parties, however, refuse to
address this service, even though the Departnment has specifically
asked them to provide "an analysis of the conpetitive effect in
city-pair markets where Continental conpetes, or engages or nay
engage in cooperative arrangenments wth Alitalia". Joi nt
Application, OST-99-5674, Notice Requiring Supplenental |nforma-

tion, dated June 22, 1999. The application contains no such



analysis and in fact, does not even refer to the relevant city-
pairs operated by Continental and Aitalia.

Whet her as a controlling partner of Continental or nerely as
a beneficiary of an extensive code-sharing relationship, Northwest
has every reason to ensure that Continental does not unnecessarily
dilute its market share on any route to Europe and nore
specifically, to Italy. Cearly, if the alliance is approved,
Northwest w Il coordinate its schedule with Continental on its
transatlantic service to the sane extent as it now coordinates wth
Continental on donestic routes.

In fact, that kind of coordination may very well exist today.
Not wi t hstandi ng the applicants' repeated assertion that Northwest
"does not serve ltaly, either directly or on a codeshare basis" the
carrier offers service from M nneapolis to Rone through Ansterdam
on KLM  Joint Response to Order 99-5-10 at 4; see also Application
at 14, 21. \Wile the service may be operated by KM, tickets on
Flights 664 (M nneapolis-Ansterdan) and 1596 (Ansterdam Rone) carry
Nor t hwest % desi gnat or code.

Continental also currently serves the M nneapolis-Rone market
on a code-share basis. For exanple, Continental % code appears on
Flight 315 (Mnneapolis to Newark) and Flight 601 (Newark to Rone).
The donestic portion is flown by Continental, whereas the
transatlantic leg is operated by Alitalia. Cearly both Northwest
and Continental provide service from Mnneapolis to Rone.
Nonet hel ess the joint applicants claimthat Northwest "does not

conpete with Continental in any US -Italy city-pair market." This
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statement is only true if the alliance between the two carriers,
which the joint applicants ignore, is considered. As partners,
Northwest and Continental, on this route as with all others, do not
conpete but rather coordinate their schedul es.

In fact, the cooperation that currently exists is not limted
to the coordination of schedules but extends to a full integration
of service anong the joint applicants and Continental. Today, on
flights from Mnneapolis to Rone which are listed as Continental,
Nort hwest operates the domestic leg, with one exception.? O the
joint applicants Northwest and xiM are not the only parties
currently aiding each other and/or Continental in its service from
M nneapolis to Rone. On a Mnneapolis to Ronme flight for which
Northwest is the |isted carrier, KIM operates the Minneapolis-
Anst erdam segnent and Alitalia operates the flight from Ansterdam
t 0 Rome.*

By omtting any discussion of the Northwest and Conti nental
partnership, the joint applicants evade answering yet another
inquiry by the Departnent. In its Notice Requiring Suppl enental
Information, the DOT requests a "description of whether and if so
how Continental's operations will be integrated with those of the

proposed alliance." The parties acknow edge that Continental will

’ For exanple, on Cctober 10, 1999, Continental's schedul e
for Mnneapolis to Rone lists, for the M nneapolis-Newark segment,
Flights 5766, 5772, 5100, 5770 and 5306. Each flight is, in fact,
operated by Northwest.

! In its schedule for Cctober 10, 1999, Northwest is the
listed carrier for Flight 664 (M nneapolis-Amrsterdan) and Flight
4531 (Amsterdam Rone). The first flight is operated by KLM and the
second by Alitalia.
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be included in the alliance, yet they refuse to provide a response
to the second half of the question - how w |l Continental's be
integrated with those of the proposed alliance. Rat her than
answer, the joint applicants declare that at this time the issue of
integration remains a nystery and once resolved, they will submt
an application to the Departnent. Again, the parties have enbraced
a strategy of concealing rather than dealing with the truth. As
shown above, Northwest and Continental have already coordinated
their flight activity and Continental currently integrates at |east
a portion of its operations with Alitalia. Based upon the existing
cooperation between the parties and Continental, its menbership in
the alliance is already a fait acconpli. Accordingly, a critica
i ssue that nust be resolved is to what extent Continental is and
will be integrated into the alliance. |f the parties insist that
they cannot answer that question today, the Departnent shoul d defer

consi deration of the application until they can do so.

C. KLM and Alitalia.
The joint applicants obliquely refer to the partnership which

currently exists between KLM and Alitalia. Their description of
the effects of the alliance upon their relationshipis limted to
the follow ng statement, "in the expanded alliance, Aitalia and
KLM wi | | cooperate in developing these [U S.-Italy] services via
Amsterdam." Joint Response to Order 99-5-10, at 5. Absent from
the application, is any acknow edgnent that such cooperation is
occurring today and will intensify substantially in the future.

The parties do not disclose that KLM and Alitalia have signed,
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"... ajoint-venture agreenent to fully integrate their
gl obal operations under a single managenent, paving the
way for an eventual nerger of the two flagship carriers.

The agreerment, . . . set to take effect Nov. 1, wll
effectively nerge the passenger and cargo operations of
the Italian and Dutch carriers and create a fleet with
one of Europe's Iar%est capacities. It would be the nost
profound alliance between two independent airlines and
woul d open the door to further integration. KIM already
has a joint venture with Northwest Airlines of the US

for flights across the North Atlantic and certain other
routes, and the two airlines say they aimto integrate
Alitalia into that alliance shortly. The trio then plan
to bring Continental Airlines of the US. in to create a
four-way venture."

Wall Street Journal, August 2, 1999, at Al2.

The joint applicants do not discuss or even refer to this
agreenent and its inpact upon conpetition and the public interest.
Wthout this information, the Departnent cannot properly assess
whet her the application satisfies the statutory standards. On this
basis alone, the application should be deni ed.

In sum if the Departnment is to determne the conpetitive
effects of an application and its inpact upon the public interest,
it must be provided with an accurate and conpl ete description of
the parties' operations and the relationships which may already
exi st anong themand with other airlines. Here, the application
submtted is conplete only in its distortion of the proposed
al l'i ance. The parties have provided virtually no information
regarding the relationships between Northwest and Continental, and
KLM and Alitalia. In discussing the Alitalia-Continenta
partnership, the applicants conveniently ignore the fact that these
two airlines currently offer service in the same city-pair markets

as do Northwest and KLM.
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Apparently, the applicants assune that the Departnent will
treat their application in a vacuum as if none of the participants
have either current or contenplated rel ationships w th another
airline. Thus, according to the applicants, the fact that
Nort hwest controls or, at a mninum coordinates with Continenta
Is of no consequence to the DOI's consideration of their
application. Rather than grapple with the intertw ned network of
operations which exists anmpbng them and other carriers, the
applicants would prefer to present a far |ess conplicated, though
unrealistic, picture of their proposed alliance and its effects.
Their efforts must be rejected. Accordingly, the Departnent shoul d
deny the application, or at a mninum defer consideration until
such tine as the joint applicants respond in full to each of the
questions they have yet to answer.

. THE APPLICATION IS NOTI IN THE PUBLI C | NTEREST BASED UPON

ALI TALI A'S ABYSMAL LABOR RELATI ONS RECORD, | TS MOST RECENT

DEMONSTRATI ON OF BAD FAI TH BARGAI NI NG W TH THE 1aM AND THE
FACT THAT, |IF THE ALLI ANCE | S APPROVED, THE 1IaM | NTENDS TO

EXTEND | TS PI CKET LI NE AGAI NST ALITALIA TO NORTHWEST AND KLM.

As evidenced by the Department's inquiry concerning the status
of negotiations between Alitalia and the 1am, it is clear that the
DOT" s assessnent of the inpact the proposed alliance will have on
the public interest nust include the applicants' |abor relations
record. Joint Application, Order 99-5-10, at 2. | ndeed, one of
t he enunerated consi derations which define the public interest is
"encouraging fair wages and working conditions." 49 u.s.c.
§ 40101. As shown below, Alitalia has denonstrated no genui ne
interest in resolving a dispute they began al nost six years ago by
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| ocki ng out IAM-represented enpl oyees. By granting the applica-
tion, the DOT would be effectively endorsing Alitalia's conduct.

As the Departnent is aware, the IAM recently nmet wth
representatives of Alitalia to resolve a dispute which comenced in
Sept enber 1993 when Alitalia |ocked out 150 IAM-represented
enpl oyees. That dispute grew out of negotiations for a collective
bar gai ni ng agreenent covering Alitalia's enployees in its cargo,
traffic (passenger service) and reservations departnents. The IAM
has represented Alitalia enployees for forty-seven years.
Negotiations to amend the then current collective bargaining
agreenent began in 1990. Three years later, the parties had
exhausted the bargaining procedures under the Railway Labor Act and
were free to engage in self-help, neaning the 1am could strike the
carrier and Alitalia could unilaterally inpose changes to the
col l ective bargaining agreenent. Decl arati on of Joseph Adinolfi
("AdinolfiDecl."), at qg |-4 (Exhibit 2).

On the last day of negotiations before the self-help period
was to begin, Alitalia nade what it termed "its | ast best offer."
Al though the IAM negotiating commttee did not endorse this
proposal, in accordance with 1amM policy they intended to present it
to the menbership for a ratification vote. During that balloting
the MM represented enployees of Alitalia would also be given the
opportunity to vote to strike the airline in the event the
conpany's offer were rejected. Before the 1am could hold these
ratification neetings, Alitalia inforned the enpl oyees who reported

to work on both the mdnight and day shifts on Septenber 3 that
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they were barred from entering the property and woul d not be
permtted to work. Alitalia thereby initiated a |ock-out of the
IAM membership.’ In response, the nenbership rejected the
agreement and voted to strike against the airline. Adinolfi Decl.,
at 99 5-10.

The joint applicants blatantly msstate the facts when they
assert that Alitalia did not engage in a | ock-out. Joint Response
to Order 9-5-10,at 8. There is no doubt that security guards hired

by Alitalia barred IAM-represented enployees from working on

Sept ember 3, 1993. As with the rest of the application, the
parties would prefer to m srepresent their record rather than
confront the issues the truth presents.

Since Septenber 3, 1993, Alitalia has continued its |ock-out
and has evidenced, at best, a sporadic interest in resunng
negoti ati ons. In May 1999, shortly after the filing of the
Application at issue, Northwest offered to assist the parties in
resolving their dispute and in reaching a collective bargaining
agreement. As a result of Northwest's intervention, negotiations
were scheduled for July 6, 1999. At that neeting, the IAM nade a
proposal to settle all outstanding issues. Inresponse, aAlitalia's
representative informed the 1am that they would need an extended
period of time to study the proposal. The parties agreed to

schedul e the next negotiations session for two days, August 5 and

> Several days later, an Alitalia nmanager notified the IAM
menbership that there had not been a | ock-out. Wen an 1IaM
representative, however, sought confirmation of this notice, the
same Alitalia nmanager informed himthat the enployees woul d not be
allowed to return to work. Adinolfi peci., at q 9.
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6, in order to give the parties anple time to reach an agreenent.
Adinol fi Decl., at qq 11-14.

On August 5, 1999, in its response to the 1amM's proposal,
Alitalia offered a severance package of $1.9 mllion and an
I nproved pensi on. Wiile Alitalia specified the value of the
severance each enployee would receive, the carrier provided only a
general statenent regarding the inprovenent to an individual's
pensi on benefits. Wien the 1AM attenpted to engage Alitalia in
negotiations over the carrier's pension and severance proposals,
Alitalia's representatives stated that they would not proceed wth
t hese negotiations until they had determ ned the amount of over
funding in the union pension plan. As a result negotiations ended
on August 5 and were schedul ed to resune on August 19. Adinolfi
Decl., at qY 15-16.

The issue of possible over-funding was first raised by 1AM
representatives in 1997. At that tine the 1amM suggested that if
the pension plan were over-funded, this could provide the carrier
wi th anot her source of noney to bridge the economc gap in the
parties' proposals. It was not until the nmeeting on August 5, 1999
that the Conpany took the position that it could not negotiate
until the anmount of over-funding was determ ned. Alitalia's
representative could not explain why this figure had not been
calculated in the four weeks since the |last neeting on July 6.
Adi nol fi Decl., at q 14.

On August 17, Alitalia informed the 1AM that the union pension

pl an was over-funded by $2.7 mllion. At the August 19 neeting,
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Alitalia stated that the total settlenment it was willing to pay was
limted to this anmount of over-funding. Adi nol fi Decl., at
99 16-17. Thus, six years after this dispute began, Alitalia for
the first tine indicated that its settlenent proposal was |imted
to a source of funds which it was not even aware of until 1997 and
which it had not specifically quantified until August 1999

Prior to the August 19 neeting, Alitalia was willing to use
and woul d have used financial resources other than the over-funding
to pay for the cost of its proposals. Had Alitalia, in good faith
added the value of the over-funding to the value of its August 5
offer, the conpany would have bridged, in large part, the
difference between the parties. |Indeed, during this nmeeting, as he
had before, the IAM representative made it clear that the union was
wlling to accept a severance package which was indistingui shabl e
fromthose the 1aM had reached with other foreign flag carriers
that had al so outsourced 1AM work to sub-contractors. Adi nol fi
Decl., at g 17.

As a result of Alitalia's bad faith, negotiations broke off on
August 19. It is apparent that Alitalia engaged in a series of
actions to forestall neaningful negotiations in the hope that the
Departnent would approve the application even though the airline's
dispute with the 1AM was still unresolved. Sinple union proposals
have taken weeks for Alitalia to review The airline has been
unwilling to negotiate over its own proposals based upon an
asserted lack of information which it shoul d have obtai ned nonths

earlier. | nstead of adding to the financing upon which it had
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always relied, Alitalia is nowonly willing to use funds which are
no nmore than a windfall to the airline. |f the public interest is
to be pronoted and Alitalia's tactics and |abor relations record
are to be condemmed, the Departnment nust reject the Application.
Finally, if Northwest and KIM are pernmtted to form an
alliance with Alitalia, the 1AM intends to extend its picket line
against Alitalia to the other two carriers. Adinolfi bpecl., at
q 19. Thus, if approved, Northwest's and KIM's alliance with
Alitalia would result in operational disruptions which would

frustrate the public interest.

CONCLUSI ON
For all of the reasons stated above, the Departnent of

Transportation should deny the Application.

Respectfully submtted,

Robert S. Clayddn

Querrieri, Edm&nd & Clayman, P.C.
1625 Massachusetts Avenue, N W
Suite 700

Washi ngt on, DC 20036

(202) 624-7400

Al lison Beck, Esq.

General Counsel

I nternati onal Association of
Machi ni sts and Aerospace
Wrkers, AFL-C O

9000 Machinists Pl ace

Upper Marl boro, MD 20772-2687

Dated:  August 23, 1999
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| hereby certify that on this 23rd day of August, 1999, a true
copy of the foregoing Answer O The International Machinists And
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first-class mail, postage prepaid, on the persons named in the

attached service |ist.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
V.

NORTHWEST AIRLINES CORPORATION
and
CONTINENTAL AIRLINES, INC,,

Civil Action No. : 98-74611

N N N N N N N el N N N’ N’

Defendants.

AMENDED COMPLAINT

The United States of America, plaintiff, acting under the direction of the Attorney
General, brings this civil action to obtain equitable and other relief, including an order directing
defendant Northwest Airlines Corporation (“Northwest”) to divest the majority voting interest it
has acquired in its competitor, defendant Continental Airlines, Inc. (“Continental”), and
adjudicating the agreements pursuant to which Northwest acquired that voting interest to be
unlawful under the antitrust laws.

Plaintiff filed its complaint in this action on October 23, 1998, at which time Northwest
had not yet acquired a voting interest in Continental . Subsequent to the filing of the complaint,
Northwest modified the terms of the final agreements relating to the acquisition -- purportedly to
“obviate” the harm to competition alleged by plaintiff in its complaint -- and proceeded to
acquire amajority voting interest in Continental. The modifications do not remedy the

Page 2

anticompetitive effects of the acquisition, and plaintiff therefore files this Amended Complaint,
dleging as follows:

1. Northwest is the fourth largest airline in the United States, and Continental is the
fifth largest. Both are financidly sound, profitable airlines.

2. Northwest and Continental compete on price and service in thousands of routes

8/23/99 3:34 PM
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throughout the United States. They compete for passengers by offering, among other things,
promotional fares for leisure travel, frequent flyer rewards, passenger upgrades, airport and in-
flight amenities, and volume discounts to businesses and other organizations. They compete
against each other in additional areas as well, such as on-time performance, ticketing procedures,
schedules, and customer service.

3. Northwest and Continental are each other’s most significant competitor for airline
passenger service on seven densely traveled routes between cities where they operate their hubs -
- Detroit, Memphis, and Minneapolis for Northwest; and Cleveland, Houston, and Newark for
Continental. Over 3.6 million passengers travel these seven “hub-to-hub” routes each year,
generating nearly $375 million in passenger revenues. Northwest and Continental are also direct
competitors for airline travel between thousands of other cities, and are each other’s most
important competitor in asignificant number of markets they serve on a connecting basis.

4. Northwest has acquired voting control over Continental, as well asasharein
Continentd’s profits. The acquisition diminishes substantially both Northwest's and
Continental’ s incentives to compete against each other on the seven existing hub-to-hub routes, as
well as on other routes. Further, it will deter Continental from offering new servicein
competition with Northwest, such as expansion by Continental of its Cleveland hub.

Page 3

5. Thus, asaresult of Northwest’s acquisition of voting control of Continental,
consumers likely will pay higher prices and recelve lower quality service for scheduled airline
passenger service in the markets dominated by Northwest and Continental, and |ose the benefit of
new, competitive entry by Continental against Northwest.

l.
JURISDICTION AND VENUE

6. Thisactionisinstituted pursuant to Section 15 of the Clayton Act, as amended, 15
U.S.C. § 25, and Section 4 of the Sherman Act, 15 U.S.C. § 4, to prevent and restrain violations
of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 1 of the Sherman Act,
15USC.§ 1.

7. A substantia portion of each defendant’s revenues is derived from the sale and
provision of scheduled airline passenger service between different states. The defendants are
engaged in interstate commerce and in activities that substantially affect interstate commerce.
The Court has jurisdiction over this action and over the defendants pursuant to Section 12 of the
Clayton Act, 15 U.K. § 22, and 28 U.S.C. §§ 1331 and 1337.

8. Venueis proper in thisdistrict with respect to the defendants under 15 U. S.C. §
22 and 28 U. S.C. § 1391(c), in that each of them is a corporation that transacts business and is

found in the Eastern District of Michigan.
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Il.
DEFENDANTS
9. Defendant Northwest is a corporation organized and existing under the laws of
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Delaware, with its principal officesin St. Paul, Minnesota. Northwest is the fourth largest airline
in the United States, reporting total revenues of $10.2 billion in 1997.

10. Defendant Continental is a corporation organized and existing under the laws of
Delaware, with its principal offices in Houston, Texas. Continental is the fifth largest passenger
arlinein the United States, with total revenues of $7.1 billionin 1997.

[l
THE ACQUISITION AND RELATED AGREEMENTS

11, On January 25, 1998, Northwest entered into an agreement with Air Partners, L.P.
(“Air Partners’) and certain of its affiliates for the purpose of acquiring over fifty percent of the
voting power over Continental (the “Investment Agreement”). On March 2, 1998, Northwest
entered into an agreement with Barlow Investors |11, LLC to purchase approximately 5 percent of
the voting power over Continental (the “Barlow Purchase Agreement”) to ensure Northwest
would own over 50 percent of the fully diluted voting power over Continental.

12.  Northwest and Air Partners amended the Investment Agreement on March 2,
1998, April 24, 1998 and November 20, 1998. Pursuant to the November 20, 1998 amendment,
the percentage of voting power Northwest was to acquire from Air Partners was reduced to about
46 percent. Notwithstanding the November 20, 1998 amendment to the Investment Agreement,
the Barlow Purchase Agreement ensured that Northwest would own more than 50 percent of the
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fully diluted voting power over Continental. Northwest consummated the Investment Agreement
and the Barlow Purchase Agreement on November 20, 1998.

13.  Under both the Investment Agreement and the Barlow Purchase Agreement,
Northwest bargained for and obtained Continental Class A Shares, which carry super-voting
rights.

14, AsClass A stock, the shares purchased by Northwest from Air Partners and
Barlow represent about 14 percent and 1 percent, respectively, of the total outstanding equity of
Continental, but carry 46 percent and 5 percent, respectively, of the voting power over
Continental.

15. Between entering the Investment Agreement on January 25, 1998, and the closing
of the Investment and Barlow Purchase Agreements on November 20, 1998, Northwest,
Continental and Air Partners entered into various agreements and adopted various plans that
purport to govern how Northwest will exercise its voting control over Continental during the
next ten years. These agreements and plans include the Governance Agreement (and its
amendments), the Supplemental Agreement, the Voting Trust Agreement, and a shareholders
rights agreement (hereinafter collectively referred to as the “Governance Agreements’).

16.  Notwithstanding the Governance Agreements, Northwest now owns, and will
continue to own, voting control of Continental. The Governance Agreements alow Northwest to
retain at all times an ability to influence Continental’ s management decisions -- such as through
discussions with Continental directors, officers and employees, comments about Continental’s
performance or management, or merely the ownership of Continental stock -- and eventually to
exercise full control over Continenta.

Page 6
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17.  The Governance Agreements do not divest Northwest of ownership of its
Continental stock. Rather, they merely impose certain restrictions on Northwest's exercise of its
voting control during the first six years of its ownership of Continental and different, less
restrictive, limitations on that exercise of voting control during years seven through ten.
Northwest and Continental can agree privately at any time to eliminate any or al of these
restrictions; in any event, all contractual limitations on Northwest's exercise of control over
Continental expire no later than the tenth anniversary of the acquisition.

18.  Under the Governance Agreements, Northwest retains its ownership of over 50
percent of the voting power over Continental and significant rights in and influence over
Continental during thefirst six years of its ownership of Continental, including interalia:

a  Northwest is free to direct the voting power of al its stock on key
decisions that affect the future competitiveness of Continental, including
major stock issuances, mergers, reorganizations, share exchanges,
consolidations, or business combinations of Continental, aswell asthe
sale of al or substantialy all of Continental assets to any other company;

b.  No other shareholder can acquire voting control of Continental without the
acquiescence of Northwest;

c.  Incontested elections for the board of directors of Continental, Northwest
can direct the vote of its controlling shares in support of the incumbent
board’s recommendations,

d. Indl electionsfor the board of directors of Continental, Northwest can
register a public vote of no confidence in Continental management by
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directing its vote against certain directors, including Continental managers
seeking election or re-election to the board;

e. Inaddition to the approximately 5 1 percent of the voting power of
Continental it owns, Northwest has the right to direct the vote of certain
additional shares owned by 1998 CAIl Partners, L.P. ("CAIP"). The CAIP
shares represent approximately 5 percent of the voting power over
Continental. The CAIP shares must be voted as directed by Northwest on
key matters such as mergers and changes to Continental’ s by-laws.
Northwest also can direct that the CAIP shares be voted as recommended
by Continental’ s board in the election of directors, if that is how
Northwest chooses to vote its own shares.

19. Inaddition to the rights that it retains during the first six years of its ownership of
voting control over Continental, Northwest obtains even greater rights and influence under the
Governance Agreements during years seven through ten of its ownership:

a  Northwest can vote 20 percent of the voting power of Continental on any
issue presented to shareholders, including executive compensation;

b.  Northwest can nominate, solicit support for, and vote for its own
representatives to serve on Continental’ s board of directors.

20. When the Governance Agreements expire, Northwest can fully exercise its voting
control over Continental.

21. Asaresult of the Investment Agreement, the former owners of Air Partners hold
voting shares of Northwest. The Investment Agreement grants these former Air Partners owners,
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through Coulco, Inc., the right to designate one individual to sit on the board of Northwest.
Coulco is owned by James Coulter who, together with David Bonder-man, controlled the general
partner in Air Partners. The Investment Agreement requires that the Coulco designee be
acceptable to Northwest, and the agreement identifies James Coulter and William S. Price as
acceptable designees.

22. The Investment Agreement is likely to create interlocking directors on the boards
of directors of Northwest and Continental. William S. Price currently sits on the Continental
board, and if he is elected to the Northwest board, the two airlines will have a common director.
In addition to Price, three other individuals formerly affiliated with Air Partners currently sit on
the Continental board: David Bonderman, Thomas Barrack, and Donald Sturm. Former Air
Partners owners retain through CAIP about 5 percent of the voting power of Continental. If
Coulter, Price, or any other person formerly affiliated with Air Partnersis designated to the
Northwest board, the former Air Partners owners will have representatives on the boards of both
Northwest and Continental.

23. Northwest and Continental also have entered into an alliance agreement (the
“Alliance Agreement”), which provides for system-wide joint marketing of the two carriers
services. Consummation of the Alliance Agreement is not contingent upon consummation of the
Investment Agreement. Although such alliance agreements between airlines have become
common in recent years, it is uncommon for such alliances to be accompanied by substantial
equity ownership. Few, if any, have involved a majority interest. Both Northwest and
Continental have alliances with other domestic and foreign carriers, but none involves voting
control by one partner of the other.

Page 9

V.
THE RELEVANT MARKETS

24. For the vast mgjority of passengers who wish to travel between various origin and
destination (“O&D") airports or cities in the United States, there is no other mode of
transportation they would substitute for scheduled airline passenger service in response to a
significant fare increase for scheduled airline passenger service. Scheduled airline passenger
service, therefore, constitutes a line of commerce and a relevant product market within the
meaning of Section 7 of the Clayton Act, and within the meaning of Section 1 of the Sherman
Act.

25. Few passengers currently flying nonstop between specific O&D airports or cities
in the United States would substitute connecting service (i.e., flights with one or more stops en
route) for nonstop service in response to a significant fare increase for nonstop scheduled airline
passenger service. Nonstop scheduled airline passenger service, therefore, constitutes a line of
commerce and arelevant product market within the meaning of Section 7 of the Clayton Act, and
within the meaning of Section 1 of the Sherman Act.

26.  With respect to both scheduled airline passenger service and nonstop scheduled
airline passenger service, few passengers who wish to fly between specific O&D airports or cities
in the United States would switch to flights between other airports or cities in response to a
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significant fare increase. Specific O&D airports or cities (“city pairs’), therefore, congtitute a
section of the country and a relevant geographic market with the meaning of Section 7 of the
Clayton Act, and within the meaning of Section 1 of the Sherman Act.

V.
CONCENTRATION AND ENTRY

27. Northwest and Continental are among the ten largest airlines in the world. Within
the United States, Northwest and Continental compete for passengers in thousands of city-pair
markets.

28. Northwest operates hubs at airports in Detroit, Michigan; Minneapolis/St. Paul,
Minnesota; and Memphis, Tennessee.

29. Continental operates hubs at airports in Newark, New Jersey; Cleveland, Ohio;
and Houston, Texas.

30. Under the “hub and spoke” system, an airline concentrates passengers from many
points at the “hub” location and then provides nonstop service from the hub airport to alarge
number of destinations (the “spokes’). The hub and spoke system allows a carrier to serve more
city pairs with more frequencies than would be profitable without the use of a hub.

31 Inseven hub-to-hub city pair markets, Northwest and Continental together
dominate the market for nonstop service and for all scheduled airline passenger service. These
markets are Detroit-Cleveland, Detroit-New York (including Newark), Detroit-Houston,
Cleveland-Minneapolis, Minneapolis-New Y ork (including Newark), Houston-Minneapolis, and
Houston-Memphis. Northwest and Continental’ s market shares for nonstop flights in each of the
seven markets are:

Page 11

Northwest/Continental Hub-to-Hub Nonstop Shares
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Combined
! NW& |
NW Share{ CO Share | CO Share

: of Nonstop | of Nonstop | of Nonstop |

%ZWM:LWW?%% nu«.!il”i.uul.!!,s Fl I q h t S |
Detroit-Cleveland : 52% 41% 93%
| Detroit-New York 69% 14% 83%
Detroit-Houston 36% 64% | 100%
Cleveland-Minneapolis 53% 47% 100%
Minneapolis-New York 80% 20% 100%
| Houston-Minneapolis 42% 58% | 100%
| Houston-Memphis | 39% 61% 100%

32. Intwo other hub-to-hub routes, Memphis-Newark and Cleveland-Memphis,
Northwest currently has a nonstop monopoly. As the only airline with hubs in Newark and
Cleveland, Continental isthe most likely potential entrant to challenge Northwest’ s nonstop
monopoly. After plaintiffs complaint was filed, Continental announced it would begin nonstop
service on the Memphis-Newark route beginning in February 1999.

33. Intotal, nearly four million passengers travel in these nine hub-to-hub city pairs
annualy, generating revenues of nearly $400 million per year.

34. Effective new entry for the provision of nonstop service in the hub-to-hub markets
isunlikely by any carrier without a hub at one of the endpoints of the city pair. A hub carrier,
such as Northwest or Continental, has significant cost advantages over a non-hub carrier
attempting to offer service originating at the hub airport. Building a competing hub in the same
city would require considerable time and investment, and is not likely to occur in response to fare
increases in the hub-to-hub markets at issue here.
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35 Other factorsimpede new entry, including difficulty in obtaining accessto gate
facilities; the effects of travel agent incentive programs offered by dominant incumbents;
frequent flyer programs; and the risk of aggressive responses to new entry by the dominant
incumbent carrier serving a particular market.

36. Inaddition to the hub-to-hub routes where Northwest and Continental share a
virtual duopoly, Northwest and Continental have alarge share of the passengers traveling on
connecting flights in numerous city pair markets. Because of the light traffic on these routes and
the short flights to the Northwest or Continental hubs, carriers with more distant hubs are
unlikely to initiate or expand competitive service to these destinations through their own hubsin
response to sgnificant fare increases.

VI.
ANTICOMPETITIVE EFFECTS
37. Northwest’s ownership of acontrolling interest in Continental will reduce
Continental’ s incentive to compete aggressively against Northwest. Furthermore, Northwest's
more than fourteen percent equity stake in Continental’ s profits, plusits ability to mergein the
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future with Continental, will reduce Northwest’ s incentive to compete aggressively against
Continental.

38. Northwest's ownership of a controlling interest in Continental will diminish
actual competition in seven hub-to-hub markets and numerous other markets that already are
concentrated. It also will diminish the potential for nonstop competition for Memphis-Cleveland
and Memphis-Newark, as well as potential competition in other markets for which Northwest
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and Continental are among the few likely future providers of scheduled airline passenger service.
As a result, fares likely will increase and service likely will decrease in these city pairs.

39. Northwest’s ownership of acontrolling interest in Continental aso will reduce the
likelihood that Continental will initiate nonstop service from its hubs, such as Cleveland, to cities
aready served by Northwest through its hubs, such as Detroit.

40. The Governance Agreements do not prevent the harm likely to result from
Northwest’s ownership of a controlling interest in Continental. First, no privately negotiated
agreement can alter the fact that Northwest retains ownership of its Continental stock, and
Continental will not compete vigorously with its owner during the terms of the Governance
Agreements. Second, even under the Governance Agreements, Northwest (a) may engage in
“discussions with directors, officers and employees’ of Continental; (b) retains direct control
over key Continental strategic decisionsat al times; and (c) retains significant influence over
Continental’s board of directors and management.

41. Northwest’s ability to exercise the direct control attendant to its ownership
interests increases in years seven through ten following the acquisition, even if the Governance
Agreements remain in place. Those agreements may expire earlier by their own terms and, like
all agreements between two parties, the Governance Agreements can be amended or revoked at
any time by the parties -- Continental and its competitor and new owner, Northwest.
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VII.
VIOLATIONS ALLEGED
42. The effect of Northwest’s ownership of voting power over Continental may be
substantially to lessen competition in interstate trade and commerce in violation of Section 7 of
the Clayton Act, and to unreasonably restrain trade in violation of Section 1 of the Sherman Act
in the following ways, among others:
a. Actual and potential competition between Northwest and Continental for
nonstop scheduled airline passenger service in the hub-to-hub markets will
be reduced or eiminated;
b. Actual and potential competition between Northwest and Continental for
scheduled airline passenger service in city-pair markets where Northwest
and Continental are dominant providers of connecting service will be
reduced or eiminated;
¢. Competition generally in numerous city-pair markets for scheduled airline
passenger service may be lessened subgtantidly;
d.  Coordinated pricing activity between providers of scheduled airline
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passenger service likely will be facilitated; and
e. Pricesfor scheduled airline passenger service in numerous concentrated
city-pair marketsin the United States are likely to increase.

IX.
REQUEST FOR RELIEF

WHEREFORE, Plaintiff prays.

1. That apermanent injunction be issued preventing and restraining defendant
Northwest and all persons acting on its behalf from owning or holding voting stock in
Continental, or any of Continental’s affiliates or subsidiaries, and directing that Northwest divest
promptly all voting stock in Continental on such terms and conditions as may be agreed to by
plaintiff and the Court;

2. That the Investment Agreement between Northwest and Air Partners and the
Barlow Purchase Agreement between Northwest and Barlow be adjudged to be in violation of
Section 7 of the Clayton Act, 15 U.S.C. § 18, and Section 1 of the Sherman Act, 15 U.S.C. § 1,

3. That plaintiff have such other and further relief as the nature of this case may
require and asisjust and proper, including modifications to the Governance Agreements between
Northwest, Continental and Air Partners as appropriate; and

4. That Plaintiff recover the costs of this action.

DATED this 18th day of December 1998.
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DECLARATI ON OF JOSEPH ADINOLFI

Joseph Adinolfi hereby declares, in accordance with 28 U S.C
§ 1746, as foll ows:

1. Since 1986 | have served as a Ceneral Chairman of
District Lodge 142 of the International Association of Machinists
and Aerospace Workers, AFL-CI O ("1aM"). M responsibilities in
this position include admnistering and negotiating collective
bargai ning agreenments for IAM-represented enpl oyees at various
airlines, including Alitalia Airlines ("Alitalia").

2. Since 1952, the 1aM has represented enpl oyees of Alitalia
and currently represents those enpl oyees who work in the traffic
(passenger service), cargo and reservations departnents.

3. I'n August 1990, negotiations began between Alitalia and
the 1aM to anend the then current collective bargaining agreenent.

| assumed principal responsibility for these negotiations in 1992.



4, On Septenber 2, 1993, Alitalia representatives presented
IAM negotiators with what the conpany termed its "last best offer."
This exchange took place at the end of the negotiations process
under the Railway Labor Act. Pursuant to those procedures, if an
agreement was not reached by mdnight on Septenber 2, each party
could resort to self-help -- the 1aM could strike the carrier and
Alitalia could wunilaterally inpose ternms and conditions of
enpl oynent .

5. The 1AM representatives asked the federally-appointed
medi ator to convene a neeting so that the parties could discuss
Alitalia'sproposal. Shortly thereafter, the nmediator inforned the

IAM that Alitalia was unwilling to neet over their "last best

offer." Negotiations then ended.
6. Al t hough the 1AM negotiating commttee did not endorse
Alitalia's proposal, based upon the IAM' s policy, | intended to

present this offer to the nenbership who would be given the
opportunity to ratify or reject the offer, or vote to strike the
airline. Accordingly, | scheduled a neeting for Septenber 3 at
noon at JFK International Airport at which tine | would explain the
proposal and present it to the 1AM nenbership for both a
ratification and strike vote.

1. Upon arriving at the meeting, | was met by an large group
of Alitalia enployees who were visibly upset because Alitalia had
decided to | ock out all IAM-represented enpl oyees. Cargo enpl oyees
who work the mdnight shift reported that, upon arriving at the

airport gate, they were net by security guards hired by Aitalia,
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who informed them that they would not be allowed to enter
Alitalia's prem ses or report to work. The day shift of cargo
empl oyees was simlarly barred from working. The traffic
enpl oyees, who were schedul ed for the norning shift on Septenber 3,
worked for approximately two hours, when an Alitalia representative
told themthat they could not continue their shift and woul d have
to | eave.

8. Based upon ny experience as a Ceneral Chairman for 13
years and a union representative for the past 25 years, Alitalia's
conduct constituted a | ock-out. At that point, the 1AM had not
initiated any strike or job action and the enployees' inability to
performtheir jobs was purely the result of Aitalia preventing
t hem from doi ng so.

9. Several days later, the manager of Alitalia's cargo
department, Bruno Sabbatini, sent each cargo and traffic enployee
a letter dated Septenber 3 stating that "the Conpany did not | ock-
out anyone" and that the enployees could return to work. See
Attachment 1. Inmmediately after receiving a copy of this letter,
| tel ephoned M. Sabbatini to confirm if, in fact, the IaM-
represented enployees could return to their jobs. He told me the
Conpany woul d not allow the enployees to return to work. Alitalia
contracted out the cargo work to non-union contractors and inported
Italian nationals to replace ticket-counter enployees, pernmanently
replacing 150 1AM nenbers.

10 Utimately, the 1aM nenbership voted to reject the

conmpany's proposal and voted to strike the airline. The 1AM
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declared a strike against the airline which continues today. IaM-
represented enpl oyees have manned a picket line virtually every day
since Septenber 3, 1993, and are commtted to remain on that |ine
until there is a just resolution of this dispute.

11.  Since the Septenber 1993 |ock-out, the carrier has
sporadically agreed to neet, but on each occasion when a
negotiati on session has been held, little or no progress has been
made

12. In late 1997, the 1AM apprised Alitalia that the Union
Pension Plan may be over-funded and that if a surplus existed it
could provide Alitalia with an additional source of noney for
settling this dispute.

13.  In May 1999, the 1AM sought the assistance of Northwest
Airlines to resolve this dispute and, as part of that effort,
Nort hwest hel ped to schedule a neeting of the 1aMm and Alitalia on
July 6, 1999.

14, The parties net and the IAaM provided Alitalia with an
of fer which would resolve all outstanding issues. Alitalia's
representatives stated that they needed tine to review the offer
and wanted to schedul e another neeting. A second neeting was set
for two days, August 5 and 6, in order to provide the parties anple
time to negotiate and conclude an agreenent.

15, On August 5, Alitalia nmade a proposal, the two core
components of which were a severance package worth approxi mately
$1.9 mllion and an offer to inprove the pension benefits of the

IAM-represented enpl oyees. Alitalia's representatives expl ai ned
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that it had not yet calculated the amount of over-funding in the
pension plan and that this figure was critical to making a
definitive proposal on pension inprovenents. This neeting was the
first time Alitalia indicated that it intended to use the over-
funding as a source of nmonies to resolve its dispute with the 1AM.
Alitalia's representatives did not explain why they had not
cal cul ated the amount of over-funding prior to this meeting.

16. At the August 5 neeting, nore than eighteen nonths after
bei ng apprised of this potential source and four weeks after our
July neeting, Alitalia announced that it would not entertain any
counter-offers fromthe 1aM until it had determ ned the anmount of
over - f undi ng. Its representatives stated that this conputation
woul d not be conpleted for another week and so the parties agreed
to resune negotiations on August 19. On  August 17, IaM
representatives received a report from Alitalia's actuary that the
amount of over-funding in the Union Pension Plan was $2.7 mllion.

17. At the August 19 neeting, Alitalia stated that the total
settlenent anobunt it was willing to pay was limted to the $2.7
mllion of over-funding. During this neeting, | made it clear, as
| had at other negotiation sessions, that the 1aM was willing to
accept a severance package that was essentially the sane as those
the IAM had reached with other foreign flag carriers that had sub-
contracted out IAM worK.

18. | amnot aware of any other dispute between an airline
and the IaM which has lasted as long as the one with Alitalia. No

other airline has resorted to a |ock-out of IAM-represented
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enpl oyees. In every other case where the IAM has been in
negotiations with a foreign flag carrier, it has been able to reach
an agreemnent.

19. | understand that on May 11, 1999, Alitalia, KIM and
Nort hwest submtted an application to the Departnent of
Transportation to form an alliance. The application nakes it clear
that the three airlines intend to operate as a single entity. It
is my understanding that the 1aM intends to treat them as such and
will, accordingly, extend its picket |ine against Alitalia to

Nort hwest and KIM



I declare under penalty efperjury that the foregoing is true
and correct. Executed on August 52_(), 1999.

Geeph Clbuusp
\jh Adinolfi
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Ther ef or e,

is to inform you that

Sept ember 3, 1993

the Conmpany did not | ock-

you are welcomed back to work.

)

Bruno Sabba¥ini
Cargo Traffic and
Qper ati ons Manager
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