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REPLY OF UNITED AIR LINES, INC. AND
MOTI ON FOR LEAVE TO FILE

As expl ai ned bel ow, recent events denonstrate that it would
not be consistent with the public interest for the Departnment to
make final the tentative findings and conclusions set out in
Order 99-4-17 without a formal recommendation fromthe Depart nent
of Justice ("DQJ") as to whether the extension of inmmunity to the
Anerican/Lan Chile alliance is likely to reduce conpetition

substantially in any rel evant market.!?

! United hereby requests leave to file this Reply. On August
7, 1999, a commttee of the Transportati on Research Board issued
a report that raises questions about the Departnent's
admnistration of its statutory authority to inmmunize
international alliance agreenents fromthe antitrust |aws, which
are directly relevant to the issues raised in this proceeding.

To ensure that the Departnment addresses these issues in its fina
order herein, United requests |leave to file this Reply, which
di scusses briefly the TRB conmittee report. As the report was
only issued |ast week, United could not have included any

(conti nued...)
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1. The Departnent's jurisdiction to approve alliance
agreenents between U S. and foreign air carriers and to immunize
those agreements from the antitrust |aws contenplates DQJ's
active participation in the approval process. In recognition of
this, Department officials have repeatedly enphasized that they

"work closely with the Departnment of Justice in review ng

requests for antitrust immnity . ..[, and] rely on DQJ's advice
as to the application of . . . [the] antitrust laws to .
particular . . . [inmmunity] requests.../ Testinony of Charles A

Hunni cutt, Assistant Secretary of Transportation Before the
Antitrust Subconmmttee of the Senate Judiciary Conmttee, March
19, 1998, at 5.

Despite the Departnent's assurance that it relies upon
DQJ's advice in cases where antitrust imunity is being sought,
the report recently released by a commttee of the Transportation
Research Board ("TRB") raises questions about the role of
conpetition policy in DOT's approval of airline alliances. The
report questions, in particular, DOI's ability to assess
obj ectively the conpetitive effects of requests for antitrust
inmmunity in cases where a foreign governnent has conditioned the

acceptance of an Qpen Skies Agreenent on the grant of imunity to

1 (  .continued)
di scussion of the report in the timely Objections it filed to
Order 99-4-17.
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an alliance between its national carrier and a U S. partner, as
Chile has done here, and as Argentina did in the just concluded
negoti ations.

Because of the position taken by the CGovernnent of
Chile, this appears to be precisely the type of case cited in the
comm ttee report where the conmttee is concerned about the
objectivity of DOI's conpetition analyses. Unless the Departnent
intends to validate that criticismof its alliance policy, it
needs to denonstrate persuasively on the record in this
proceeding that it has objectively reviewed the risks to
conpetition posed by the grant of antitrust immunity to the
American/Lan Chile alliance, and that its decision has not been
unduly influenced by Chile's insistence that open skies is
contingent upon the grant of such immunity.

The surest way for the Department to denonstrate that
such concerns are unfounded is to show that its tentative
decision to inmmunize the Anerican/Lan Chile alliance fromthe
antitrust laws is consistent with advice it has received from
DQJ, and that immunity is not being granted solely to achieve an
Open Skies Agreenent under circunstances where DQJ recommended
agai nst approval, as it did in the case of Anerican's alliance
with the TACA Goup carriers. As matters now stand, however, the

Depart nent cannot nake such a show ng because there is no
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evidence in the record that it has even received advice from DOJ
as to whet her approving the proposed Anerican/Lan Chile alliance
woul d be consistent with sound conpetition policy, let alone that
Its tentative decision is consistent with that advice.
2. Even though United is a firm proponent of globa

al li ances and open skies agreenents, it filed an bjection to
Order 99-4-17 because it is firmy persuaded that the | oss of
conpetition between Mam and Santiago, Chile that would result
fromgranting immunity to the American/Lan Chile alliance cannot
be of f-set by bringing into force an Open Skies Agreenent with
Chile. Open skies and alliances are not ends in thenselves, only
the means to an end: The opening of international aviation
markets to increased conpetition and the opportunity for carriers
to enter or exit city pairs solely in response to narketplace
consi derations, not governnmental route policies. Open skies
agreements in thensel ves do not ensure that markets wll perform
conpetitively, only that governnental barriers to entry in the
formof designation limtations and frequency and capacity
controls are elimnated.

Where open skies exists, however, integrated alliances
can provide substantial benefits for consuners by facilitating
efficiency-enhancing integration and enabling carriers to extend

their networks into markets they could not economcally serve
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with their own aircraft. In such cases, the reason for extending
antitrust immunity to alliances is to permt a level of
i ntegration anong the participants sufficient to achieve the type
of operational and organizational efficiencies that are typically
achi eved through nergers or acquisitions in other industries, but
whi ch are unavailable to air carriers because of the unique
international legal constraints on aviation. However, not all
alliances are sufficiently pro-consuner and wel fare-enhancing to
warrant the grant of antitrust inmmunity, just as all nergers or
acqui sitions are not approved despite their potential to result
in efficiency-enhancing integration

The Department's responsibility in alliance cases is to
eval uate each application for imunity to determ ne which
applications nerit approval because, on bal ance, they enhance
consurmer wel fare and further network-to-network conpetition, and
which do not. As noted above, under the statute, the DQJ is to
play a central role in helping the Departnent performthat
cal cul us. In light of the recent report by a commttee of the
TRB, the apparent absence of DOJ’s participation in this
proceeding calls into question both the correctness of the
Departnment's tentative findings in Oder 99-4-17, and whet her the
Department has followed its own announced policy of “work([ing]

closely with the [DQJ] in review ng requests for antitrust
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immunity . ...” To assure the public that it has reviewed the
American/Lan Chile alliance objectively and not allowed Chile's
i nsistence that open skies is contingent upon the granting of
antitrust immunity to the American/Lan Chile alliance to
influence its judgnent inappropriately, the Department should not
make Order 99-4-17 final until a recommendati on by DQJ as to
whet her that alliance is likely to reduce conpetition in any
rel evant market is nmade a part of the record.

Respectful ly submtted,

B . AL

BRUCE H. RABINOVITZ \_J
KI RKLAND & ELLI S

655 Fifteenth Street, N W
Washi ngton, DC 20005
(202) 879-5116

Counsel for
UNI TED Al R LI NES, | NC.

DATED: August 13, 1999
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