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EXECUTIVE SUMMARY

This regul atory eval uati on exam nes the potential cost-savings

as well as the costs of a final rulemaking that will establish

the process and procedures for resolving protests and contract

di sput es. The FAA concludes that the final rule will result in
cost-savings to offerors and contractors ranging from $1,000 to
$1 nillion per case. Costs for this final rule will be $500 or
| ess per case. The FAA, therefore, concludes that the final

rule is cost-beneficial.

The final rule will not have a significant inpact on a
substantial nunber of small entities. In addition, it wll not
constitute a barrier to international trade. The final rule

al so does not contain a Federal intergovernnmental or private

sector mandate that exceeds $100 mllion in any year.



l. I NTRODUCTI ON

This regulatory evaluation is performed in accordance with Executive
Order 12866, which requires analysis of each regulation to determ ne
the relationship of its benefits to costs. This eval uati on exani nes
the economic inpact of a rule to establish procedures for resolution
of protests and contract disputes. This final rule will add a new
part 17 to Title 14, Code of Federal Regulations (CFR). The final
rule outlines the m nimum di spute resolution procedures that wll
apply to all protests and contractual disputes arising under the
Acqui sition Managenent System (AMS). The AMB is a systemthrough

whi ch the Federal Aviation Administration (FAA) acquires equi pnment
and materials in a tinely and cost-effective way. In addition to the
regul atory evaluation, this docunent also contains an Initia

Regul atory Flexibility Determination, which analyzes the economc

i npact of the final regulatory changes on snall entities, as required
by the Regulatory Flexibility Act of 1980, as anended. This docunent
al so contains an assessnment of the effect of the final regulatory
changes on international trade, as required by the Ofice of
Management and Budget. Finally, this document contains an Unfunded
Mandat e Assessnent, as required by the Unfunded Mandat es Reform Act
of 1995.

. BACKGROUND

Due to the FAA' s unique mssion of assuring and maintaining safety
and security standards for all aspects of civil aviation, both the
Adm ni stration and Congress agreed that the agency needed an

acqui sition systemthat was responsive, flexible, and accountable in




procuring goods and services for the agency's use. As a result,
Public Law 104-50, Department of Transportation Appropriations Act
(Novenber 15, 1995), directed the FAA to design a systemresponsive

to the Agency's needs. In response, the FAA devel oped the AM5

The AMB is a system of policy guidance that maxim zes the use of
agency discretion in the interest of best business practice. As a
part of the AM5, the FAA created the Ofice of D spute Resolution for
Acquisition (ODRA) to review protested procurenents and contracts in
di sput e. Notice of establishment of the ODRA was published on My
14, 1996, in the Federal Register (61 FR 24348). Currently,
Alternative Dispute Resolution (ADR) procedures are included in
offerings and contracts, and these procedures are agreed to by both
the contractor and the FAA. The final rule is designed to contain

t he m ni num procedures necessary for efficient and orderly resol ution

of protests and contract disputes.

The CODRA pronotes dispute resolution through agreement of the parties
t hrough ADR techni ques including, but not limted to informal
resolution, nediation, fact-finding, and binding or non-binding
arbitration. Wwere ADRresults in a settlenment, the agreenent
between the parties will be final and no further action wll be
necessary. I f agreenent cannot be reached, a default adjudicative
process is used which results in a final order by the Adm nistrator

that, under 49 U.S.C 44106, can be reviewed by the U S. Courts of

Appeal s.




[, ANALYSI S OF BENEFI TS AND COSTS

A Benefits

This final rule will formalize by regulation a system of dispute
resol ution procedures under the AMS. This systemw ||l be nore
effective and efficient in resolving protests and di sputes
concerning Screening Information Requests (SIR) and contract
awards than procedures used in the traditional Federa
Acquisition System  The new di spute resolution system which

w Il be applicable to all protesters and contractors who wish to
do business with the FAA, will provide a streanlined approach

t hat enphasi zes informality and flexibility for resolving these

cases as early as possible and at the lowest possible |evel.

Protesters or contractors, after filing initial protests or
claims, will seek informal resolution of their differences with
the Contracting Oficer. If that should fail, the parties wll
file their dispute with the ODRA and attenpt to resolve their

di fferences using various ADR techni ques, such as inform
communi cation, nmediation, fact-finding, and arbitration. If
that should fail as well, the parties could attenpt to settle
their differences through an informal adjudicative process known
as the Default Admnistrative Process. This last procedure wll
result in a recomendation to the Administrator. The

Adm ni strator could accept or decline the recomendati on and
issue a final order. If the protester or contractor disagrees

with the order, the parties can seek relief in the US. Courts

of Appeal s.




The FAA has been operating under the AVMS since April 1, 1996, the
ODRA has received a conbined total of 124 protests and contract

di sput es. The ODRA has been follow ng the procedures that will be
established in the final rule through a contractual agreement wth
protesters and contractors. Follow ng these procedures, the ODRA has
processed or conpleted the follow ng actions:

e Conpleted 111 cases; 13 cases remain active

¢ O the 111 cases, 63 were settled or withdrawn and 48 cases were
i ssued adj udi catory deci sions.

e (O the 48 cases receiving adjudicatory decisions: 18 cases were
denied relief, 13 cases were dismssed, 13 cases --relief granted,
and in 2 cases Equal Access to Justice Act (EAJA) fees were
awarded and in 2 other EAJA cases, they were deni ed.

The informality throughout the dispute resolution process will
result in cost and time savings to the protesters and
contractors. Under the traditional Federal Acquisition System
the di spute resolution process was nore formal and adversari al .
An aggrieved party nust adjudicate its clains at either the
Court of Caims, the US. General Accounting Ofice, or a US
District Court. That systemrequired nore tine, up to an

additional 2 years, than the less formal procedures of the ODRA

Under the ODRA process, protesters and contractors have greater
opportunities to resolve their disputes informally through ADR
techniques, and to benefit fromthe expedited tine frames and

voluntary exchanges of information. Generally, the |longer the

tine period to resolve the case, the higher the cost of the




case. CQurrently, disputes are being resolved under CDRA in 3

mont hs or | ess.

Costs of protests and disputes also vary with the value of the
contract, the conplexity of the issues, and the nature of the
differences between the FAA and other parties. For exanple, for
hi gh val ue contract disputes (usually over $5 million), which
often involve large law firns, attorney fees can reach $300 -
$500 an hour. For contracts valued less than $5 mllion | ega
fees typically range between $125 and $300 per hour. |Legal fees
(including filing fees) to be paid by a protester or contractor
often range between $1,000 and $1 mllion per case dependi ng on
the conplexity of the case and the legal fees charged.” \Were a
party prevails over the FAA, the party could apply for

rei mbursabl e attorney fees of $125 per hour and other expenses

under the EAJA, 5 U . S. C. §504.

In addition, the agency will realize a cost savings from

i mpl ementing the final rule. For processing a protest, the
agency will save an estimated 65 hours and $2, 300 per case under
the ODRA. Simlarly, for processing contract disputes, the
agency will realize an estimated tinme and cost savings of 125

hours and $4, 400 per case.’

' The FAA is aware of the legal fees for four EAJA applications that

wer e adj udi cated using dispute resol ution procedures. The average | egal
costs for the plaintiffs were $7, 000.
2 Average FAA salaries used in the calculations were: GS-14, Step 5

Attorney-- $37 per hour; GS-13 Step 5 Contracting Oficer--$31 per hour;
and G5-9, Step 5 Administrative Specialist--$19 per hour.



Anot her cost-saving advantage of the final rule is that al

submi ssions, after the initial filing, could be perforned by
facsimle machine. This should result in a tine savings. It
wll take only a few mnutes to correspond, file, or submit
docurmentation to the FAA by facsinmle, rather than the 3-7 days

for the docunents to be delivered to the FAA by mail.

Al'so, the new procedures established under this rule wll
promote the efficient resolution of disputes by pronoting
settlenent at the l[owest |evel possible. Once a protester or
contractor has a basis for filing a protest or claim the
protester may file inmmediately with the oDRA, wi thout any
prerequisite filings with the Contracting Officer. The right to
imediately file a protest or dispute alleviates any unnecessary
time delays or costs associated with formally requesting a
"Contracting Oficer's final decision.™ Upon filing with the
ODRA, the parties still are encouraged to seek resolution at the
Contracting O ficer level through informal discussions and
exchanges of infornation. Even if a negotiated resolution is
unlikely, the default adjudicative procedures contain expedited
time franes. Moreover, the chance of an expeditious resol ution
is further enhanced by the fact that ADR efforts nmay be
conducted concurrently along with and in parallel to

adj udi cat i on.

O her advantages of this rule include procedures that will be
more flexible than current procedures. The intent is to provide

every opportunity to reach an informal resolution. To pronote a



streanl ined approach, the final rule allows the ODRA to conbine
mul tiple actions concerning the same SIR or contract in the
interest of efficient case resolution. The ODRA could al so

wai ve the time requirenents for any particular dispute, in the
interest of fairness or efficient case managenent. If during
the course of the resolution of a protest or contract dispute,
when time is about to expire, the Contracting Oficer, the
protester, or contractor may request the ODRA for an extension

of time, if they believe a resolution is probable

B. Costs

The FAA estimates direct cost of utilizing the procedures of the
final rule will be about $500 or |ess per case. Unless private
counsel is retained, these costs basically will be the cost of
filing by facsimle, postage, courier service, and overnight
delivery service, communicating with FAA officials to resolve

i ssues; and preparing and participating in a hearing, if

required or requested?.

In addition to direct costs, inplenenting the new dispute resolution
procedures for protests and contract disputes, could result in a
potential cost to a protester or contractor of $200 to $300 to
purchase a facsimle nmachine. These costs are mninal and in nost
cases, the protester or contractor already owns a facsimle nachine

or has access to one.

> Generally, hearings will be conducted only to resolve conplex factua
I ssues or upon request by any of the parties to the protest or dispute.




There is also the potential for a protester incurring the expense of
a courier service and overnight delivery service to deliver docunents
to the FAA. The protester or contractor nmay deliver the docunents in
person to avoid cost; however, if they should choose to use a courier
or overnight delivery service, the cost of such service will be no
nore than $25 per delivery, and in nost instances, the protester or
contractor already has a contract with the courier or overnight

delivery service to provide deliveries for a period of tine.

The protester or contractor may incur cost if he decides to use an
attorney for any reason during the process. However, wunlike the
tradi tional Federal Acquisition Systemin resolving protests and
contractual disputes, attorneys are not necessary for effectively
resolving such matters under the rule. Last, the FAA believes that

there are no additional costs to the FAA for inplementing this rule.

C. Conparison of Benefits and costs

Protesters and contractors could realize cost savings of $1,000 to $1
mllion per case (primarily in legal fees) if they participate in the
new di spute resolution procedures per case. The cost of resolving a
protest or contractual issue under the new dispute resolution system
will be $500 or less per case. There is the potential cost of $200 -
$300 to procure a facsimle machine to file electronically, but nost
protesters or contractors already own one or have access to one. The
FAA concludes that this final rule is cost-beneficial, the estimated
cost savings ($1,000 to $1 mllion per case) exceed the estimated

costs ($500 or |ess per case).



lv. FI NAL REGULATORY FLEXI BILITY DETERM NATI ON

The Regulatory Flexibility Act of 1980 (the Act) establishes "as
principle of regulatory issuance that agencies shall endeavor,
consistent with the objective of the rule and of applicable statues,
to fit regulatory and informational requirenents to the scale of the
busi ness, organi zations, and governnental jurisdictions subject to
regulation.” To achieve that and to explain the rationale for their
actions, the Act covers a wi de-range of small entities, including
smal | businesses, not-for-profit organizations and small governnenta

jurisdictions.

Agenci es nust performa review to determ ne whether a final rule
wi || have a significant econonmic inpact on a substantial nunber
of small entities. |If the determination is that it will, the
agency nust prepare a regulatory flexibility analysis (RFA) as

described in the Act.

However, if an agency determnes that a final rule is not
expected to have a significant econom c inpact on a substantia
nunber of small entities, section 605(b) of the 1980 Act

provi des that the head of the agency nay so certify and an RFA
is not required. The certification nust include a statenent
providing the factual basis for this determ nation, and the

reasoni ng should be clear.

The FAA conducted the required review of this rule and determ ned

that it will not have a significant econom c inpact on a substantia



nunber of small protesters and contractors. Accordingly, pursuant to
the Regulatory Flexibility Act, 5 U S.C. 605 (b), the FAA certifies
that this rule will not have a significant econom c inpact on a
substantial nunber of small entities for the following reason: the
final rule will provide an estinmated cost savings of $1,000 to $1
mllion per case in resolving protests and disputes with the FAA
whil e requiring about $500 or |ess per case per entity to resolve the
i ssue. For small entities, the FAA estimates that cost savings per
case will be closer to $1,000 than $1 nmillion and concl udes there
wi |l be no significant econonmic inpact on snmall entities. In the
Noti ce of Proposed Rul emaking, the FAA solicited commrents from
affected entities with respect to this finding and determ nation and

received no comments.

V. FI NAL | NTERNATI ONAL TRADE | MPACT ASSESSMENT
The FAA has determined that the rule will neither affect the sale of
avi ation products and services in the United States nor the sal e of

U S. products and services in foreign countries.

A/ FI NAL UNFUNDED MANDATES REFORM ASSESSMENT

Title Il of the Unfunded Mandates Reform Act of 1995 (the Reform
Act), enacted as Pub. L. 104-4 on March 22, 1995, requires each
Federal agency, to the extent permtted by law, to prepare a
witten assessnent of the effects of any Federal nandate in a
final agency rule that may result in the expenditure by State,

Local, and Tribal governnments, in the aggregate, or by the
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private sector, of $100 mllion or nore (adjusted annually for

inflation) in any one year

Section 204(a) of the Reform Act, 2 U S.C. 1534(a), requires the
Federal agency to develop an effective process to permt tinely
input by elected officers (or their designees) of State, Local
and Tribal governnents on a final "significant intergovernmenta
mandate." A "significant intergovernnental nandate" under the
Reform Act is any provision in a Federal agency regul ation that
will inpose an enforceable duty upon State, Local, and Triba
governments, in the aggregate, of $100 million (adjusted

annually for inflation) in any one year.

Section 203 of the ReformAct, 2 U S.C 1533, which suppl enents
section 204(a), provides that before establishing any regul atory
requirements that mght significantly or uniquely affect smnal
governnents, the agency shall have devel oped a plan that, anong
other things, provides for notice to potentially affected snal
governments, if any, and for a neaningful and timely opportunity

to provide input in the devel opnment of regulatory proposals.
This rule does not contain a Federal intergovernnental or

private sector mandate that exceeds $100 million a year,

therefore the requirenments of the Reform Act do not apply.
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