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EXECUTI VE SUMVARY

This regulatory evaluation exam nes the potential cost-savings
as well as the costs of a notice of proposed rulemaking that
woul d establish the process and procedures for resolving
protests and contract disputes through the use of Alternative

Di spute Resolution (ADR) techniques. The FAA concludes that the
proposed rule would result in cost-savings'to offerors and
contractors ranging from $1,000 to $1 million per case. costs
for this proposed rule would be $1,000 or |ess per case. The
FAA, therefore, concludes that the proposed rule is cost-

benefi ci al

The proposed rule would not have a significant inpact on a
substantial nunber of small entities. In addition, it would not
constitute a barrier to international trade. The proposed rule
al so does not contain a federal intergovernmental or private
sector mandate that exceeds $100 million in any year, therefore

the requirenents of the act do not apply.



. | NTRODUCTI ON

This regulatory evaluation is perforned in accordance with Executive
Order 12866, which requires analysis of each regulation to determne
the relationship of its benefits to costs. This eval uati on exani nes
the econonic inpact of a proposal for a congressionally nmandated rule
to establish procedures for resolution of protests and contract

di sput es. This proposed rule would add a new part 17 to Title 14,
Code of Federal Regul ations. The proposed rule outlines the m nimm
di spute resolution procedures that would apply to all protests and
contractual disputes arising under the Acquisition Minagenent System
(AMS) . The AMS is a system through which the Federal Aviation

Adm ni stration (FAA) acquires equipnment and naterials in a tinely and
cost-effective way. In addition to the regulatory evaluation, this
docunent also contains an Initial Regulatory Flexibility
Determination, which analyzes the econonic inpact of the proposed
regul atory changes on small entities, as required by the Regulatory
Flexibility Act of 1980, as anended. This docunent also contains an
assessnment of the effect of the proposed regulatory changes on
international trade, as required by the Ofice of Mnagenent and
Budget . Finally, this docunent contains an Unfunded Mandate

Assessnent .

I, BACKGROUND

Due to the FAA' s unique nission of assuring and nmintaining safety
standards for all aspects of civil aviation, both the Administration
and Congress agreed that the agency needed an acquisition system that

was responsive, flexible, and accountable in procuring goods and



services for the agency's use. As a result, Public Law 104-50
(Novenber 15, 1995), directed the FAA to design a system responsive
to the Agency's needs. In response, the FAA devel oped the

Acqui sition Managenent System (AMS). The AMB is a system of policy
gui dance that maxim zes the use of agency discretion in the interest
of best business practice. As a part of the AMS, the FAA created the
O fice of Dispute Resolution for Acquisition (ODRA) to review
protested procurenents and contracts in dispute. Notice of

establi shnent of the ODRA was published on May 14, 1996, in the
Federal Register (61 FR 24348). Currently, alternative dispute
resolution procedures are included in offerings and contracts, and
these procedures are agreed to by both the protester, contractor, and
FAA. The FAA will publish dispute resolution procedures that apply
to all protests concerning Screening |Infornmation Requests (SIR) and
contract awards, and to all disputes arising from established
contracts. The proposed rule is designed to contain the mininmm
procedures necessary for efficient and orderly resolution of protests

and contract disputes.

The ODRA promptes dispute resolution through agreement of the parties
through Alternative D spute Resolution techniques including, but not
limted to informal resolution, nediation, fact-finding, and binding
or non-binding arbitration. VWhere the goal of agreement is net, the
resolution between the parties would be final and no further action
woul d be necessary. A final order by the Adm nistrator would be
necessary only where the process does not result in an agreenent. In

the absence of an agreenent, the administrative process is conplete



only when a final order is issued by the Adm nistrator that, under

Title 49, can only be reviewed by the U S. courts of appeals

[, ANALYSI S OF BENEFI TS AND COSTS

A Benefits

The proposed rule would fornalize by regulation an existing
system of dispute resolution procedures under the AMNS. Thi s
system woul d be nore effective and efficient in resolving
protests and disputes concerning SIRs and contract awards than
procedures used in the traditional federal acquisition system
The new dispute resolution system which would be applicable to
all protesters and contractors who wish to do business with the
FAA woul d provide a stream ined approach that enphasizes
informality and flexibility for resolving these cases as early

as possible and at the |owest |evel possible.

Protesters or contractors, after filing initial protests or
claims, could seek infornmal resolution of their differences wth
the Contracting Oficer. If that should fail, the parties could
attenpt to resolve their differences by applying to the ODRA to
use various Alternative Dispute Resolution techniques, such as

i nformal conmuni cation, mnediation, fact-finding, and
arbitration. If that should fail as well, the parties could
attenpt to settle their differences through an infornal

adj udi cative process known as the Default Admnistrative
Process. This last procedure would result in a recomendation

to the Adm nistrator. The Administrator could accept or decline



the recommendation and issue a final order. If the protester or
contractor disagrees with the order, the parties could seek

relief in US. circuit court.

The FAA has been operating under the AMS since April 1, 1996, the
ODRA has received 70 protests and 11 contract disputes. The oDRa has
been following the procedures that would be established in the
proposed rule through a contractual agreenent with protesters and
contractors. Fol lowi ng these procedures, the ODRA has processed or
conpleted the follow ng actions:

e Conpleted 73 cases; 8 cases remmin active

¢ O the 73 cases, 42 were settled or withdrawn and 31 cases were
i ssued adj udi catory deci sions.

e (O the 31 cases receiving adjudicatory decisions: 16 cases were
denied relief, 8 cases were dismssed, 6 cases-- protests
sustained, and in 1 case Equal Access to Justice Act (EAJA) fees
wer e awar ded.

The informality throughout the dispute resolution process would
result in cost and tinme savings to the protesters and
contractors. Wthout the ODRA process, protesters and
contractors would have to work within a nore formal process,
often requiring an attorney. Under the traditional federal
acqui sition system the dispute resolution process is nore
formal and adversarial. An aggrieved party nust adjudicate its

clains at either the court of claims, the U S. General
Accounting O fice, or a US. District Court. Such process woul d

require nore tine, up to 2 years, than the |ess fornal



procedures of the ODRA.  Currently, disputes are being resolved
under ODRA in 3 nonths or Iess. The longer the time period to

resolve the case, the higher the |egal fees.

Legal fees can vary with the value of the contract, the
conplexity of the issues, and the nature of the differences
between the FAA and other parties. For high value contract

di sputes (usually over $5 nmillion), which often involve |arge
law firnms, attorney fees can reach $1,000 an hour. For
contracts valued less than $5 million legal fees typically range
between $125 and $300 per hour. Legal fees (including filing
fees) to be paid by a protester or contractor often range
between $1,000 and $1 nillion per case depending on the
conplexity of the case and the legal fees charged.' \ere a
party prevails over the FAA, the party could apply for

rei nbursable attorney fees of $125 per hour under the EAJA 5

U.s.c. 504.

In addition, the agency would realize a cost savings from

i npl enenting the proposed rule. For processing a protest, the
agency would save an estinated 65 hours and $2,200 per case
under the ODRA. Similarly, for processing contract disputes,
the agency would realize an estimated tinme and cost savings of

125 hours and $4, 200 per case.'

' The FAAis aware of the legal fees for two protest cases that were

recently adjudicated using dispute resolution procedures. The average
legal costs for the plaintiffs were $18, 000

- Average FAA salaries used in the calculations were: GS-14, Step 5
Attorney-- $36 per hour; GS-13 Step 5 Contracting Oficer--$30 per hour;
and GS-9, Step 5 Adnministrative Specialist--$18 per hour.
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O her cost-saving advantages of the proposed rule is that all
submi ssions, after the initial filing, can be perforned by
el ectroni ¢ neans. This could result in a tinme savings. It
would take only a few ninutes to correspond, file, or subnmt
docunentation to the FAA electronically, rather than the 3- 7

days for the docunents to be delivered to the FAA by mail.

The new procedures established under this proposed rule would
establish standardi zed docunents. The availability of standard
docunents for the dispute resolution process could result in
cost savi ngs. For example, a party could request a protective
order, or the ODRA on its own initiative could request one. A
protective order protects proprietary, confidential, or source-
sel ection-sensitive material, and other information which could
result in a conpetitive advantage to another person. The
protective order would be a standardized docunent that could be
accessed electronically. This action could save the protester
or contractor legal fees, because under the traditional federal
acquisition system the party would probably need an attorney to

draft such a docunent.

O her ways in which the ODRA could resolve protest cases and contract
di sputes efficiently is by prompting resolution at the |owest |evel
possi bl e. Once a protester or contractor has filed a protest or
claim during the first 7 to 12 days thereafter, the party can seek
resolution at the Contracting Oficer |evel. At this level, the

protest or contract dispute could be settled, wthdrawn, dism ssed,



or denied, which would save the protester or contractor future
expendi tures. In contrast, wunder the Federal Acquisition system the
protester or contractor mnust enter the court system to resolve the

di sput e.

The ODRA procedures would be nore flexible than current
procedures. The intent is to provide every opportunity to reach
an informal resolution. To pronote a streamined approach, in
ternms of protests, the proposed rule would allow the ODRA to
conbine nmultiple protests concerning the same SIR or contract
award in the interest of efficient case resolution. The ODRA
could also waive the time requirenents for any particul ar
protest, in the interest of fairness or efficient case
managenent . If during the course of the resolution of a protest
or contract dispute, when tine is about to expire, the
Contracting Oficer, the protester, or contractor may request
the ODRA for an extension of time, if they believe a resolution

i s probable.

B. Costs

The FAA estimates direct cost of utilizing the procedures of the
proposed rule would be about $1,000 or |ess per case. These
costs are basically the cost of filing electronically, neeting
with FAA officials to resolve issues, and the tine to nake

t el ephone calls.




In addition to direct costs, inplenenting the new dispute resolution
procedures for protests and contract disputes, could result in a
potential cost to a protester or contractor of $2,000 to $5,000 to
purchase a computer (including all peripherals) and to becone a
subscriber with an internet provider in order to file electronically.
These costs are mninmal and in nost cases, the protester or

contractor already owns a conputer or has access to a conputer and to

the internet.

There is also the potential for a protester incurring the expense of
a courier service to deliver docunents to the FAA.  The protester or
contractor may deliver the documents in person to avoid cost;

however, if they should choose to use a courier service, the cost of
such service would be no nore than $100 per delivery, and in nost

i nstances, the protester or contractor already has a contract wth

the courier service to provide delivery service for a period of tine.

The protester or contractor may incur cost if he decides to use an
attorney for any reason during the process. However, unlike the
traditional federal acquisition system in resolving protests and
contractual disputes, attorneys are not necessary for resolving such
matters under the ODRA. Last, the FAA believes that there are no

additional costs to the FAA for inplenmenting the ODRA procedures.

C. Conparison of Benefits and costs

If the proposed rule becones effective, protesters and contractors

could often realize some cost savings of $1,000 to $1 nmillion per



case (primarily in legal fees) if they participate in the new dispute
resolution procedures per case. The cost of resolving a protest or
contractual issue under the new dispute resolution system would be
$1,000 or |ess per case. There is the potential cost of $2,000 -
$5,000 to procure a computer to file electronically, but nost
protesters or contractors already own one or have access to one. The
FAA concludes that this proposed rule is cost-beneficial, the
estimated cost savings ($1,000 to $1 mllion per case) exceed the

estimated costs ($1,000 or |ess per case).

|'V. I NI TI AL REGULATORY FLEXIBILITY DETERM NATI ON

The Regulatory Flexibility Act of 1980 establishes "as principle of
regul atory issuance that agencies shall endeavor, consistent with the
obj ective of the rule and of applicable statues, to fit regulatory
and informational requirenents to the scale of the business,

organi zati ons, and governnental jurisdictions subject to regulation."
To achieve that and to explain the rationale for their actions, the
Act covers a wide-range of small entities, including snmall

busi nesses, not-for-profit organizations and small governnental

jurisdictions.

Agenci es nust perform a review to deternine whether a proposed
or final rule would have a significant economc inpact on a

substantial nunber of small entities. If the deternmination is
that it will, the agency nust prepare a regulatory flexibility

anal ysis (RFA) as described in the Act.



However, if an agency determines that a proposed rule is not
expected to have a significant economic inpact on a substantial
nunber of small entities, section 605(b) of the 1980 act
provides that the head of the agency may so certify and an RFA
is not required. The certification nust include a statenent
providing the factual basis for this determnation, and the

reasoni ng should be clear.

The FAA conducted the required review of this proposal and determ ned
that it would not have a significant econom c inpact on a substanti al
nunber of small protesters and contractors. Accordingly, pursuant to
the Regulatory Flexibility Act, 5 US. C. 605 (b), the FAA certifies
that this rule would not have a significant econonic inpact on a
substantial nunber of small entities for the follow ng reason: t he
proposed rule would provide an estimated cost savings of $1,000 to $1
mllion per case in resolving its differences with the FAA while

requiring about $1,000 or |ess per case per entity to resolve the

i ssue. For small entities, the FAA estimates that cost savings per
case would be closer to $1,000 than $1 million and concludes there
woul d be no significant economic inpact on snall entities. The FAA

solicits conments from affected entities with respect to this finding

and determnm nation.

V. INTERNATIONAL TRADE IMPACT ASSESSMENT

The FAA has deternmined that the rule would neither affect the sale of
avi ation products and services in the United States nor the sale of

U S. products and services in foreign countries.
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VI, UNFUNDED MANDATES

Title Il of the Unfunded Mandates Reform Act of 1995 (the Act),
enacted as Pub. L. 104-4 on March 22, 1995, requires each
Federal agency, to the extent permitted by law, to prepare a
witten assessnent of the effects of any Federal mandate in a

proposed or final agency rule that may result in the expenditure

by State, local, and tribal governnents, in the aggregate, or by
the private sector, of $100 nmillion or nore (adjusted annually
for inflation) in any one year. Section 204(a) of the Act, 2

U S.C 1534(a), requires the Federal agency to develop an
effective process to permt tinmely input by elected officers (or
their designees) of State, local, and tribal governments on a
proposed "significant intergovernnental mandate." A
"significant intergovernnental nmandate" under the Act is any
provision in a Federal agency regulation that would inpose an
enforceable duty upon State, local, and tribal governnents, in
the aggregate, of $100 nmillion (adjusted annually for inflation)
in any one year. Section 203 of the Act, 2 U S.C 1533, which
suppl ements section 204(a), provides that before establishing
any regulatory requirenents that mght significantly or uniquely
affect small governments, the agency shall have devel oped a plan
that, anmong other things, provides for notice to potentially
affected small governments, if any, and for a neaningful and
timely opportunity to provide input in the devel opnent of

regul atory proposals.
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This rule does not contain a Federal intergovernmental or
private sector mandate that exceeds $100 million a year,

therefore the requirenents of the act do not apply.
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