
 
July 26, 2002 
 

 
Docket Management System,  
U.S. Department of Transportation  
Docket Number FAA-2002-11301 
Room Plaza 401, 400 Seventh Street, SW.  
Washington, DC 20590-0001.  
 
 
Subject: Proposed Rule: Antidrug and Alcohol Misuse Prevention Programs for Aviation Personnel  
 
Gentlemen/Madam: 
 
The Regional Airline Association  (RAA) submits the following comments on behalf of our airline membership (Attachment A). RAA also endorsed the comments submitted separately to the docket by the Aeronautical Repair Station Association. 
 
RAA requests that Appendix I, Section II, Definitions be revised as follows: 
 
Delete the phrase “and is performing work within the scope of employment with the contractor”, from the last sentence in the definition of “Employer”.   

This addition clarifies that an employer can use a contract employee to perform safety-sensitive functions without subjecting that employee to the employer’s drug testing program, provided that the contract employee is covered by the contractor’s program.  While this clarification assists carriers in making determinations of who to drug test, the last phrase of the proposed definition imposes an undue burden on the carriers.  The phrase “performing work within the scope of employment with the contractor” places a burden on an employer to determine whether the work it requires of the contract employee is substantially similar to that the employee performs for the contractor.  The phrase “within the scope of employment” is vague, ambiguous, subject to multiple interpretations and should be deleted.    
 
We suspect that your main concern is to rectify concern from the current language that “permits performance of a safety-sensitive function by an employee of Employer A for Employer B even when the work is unrelated to the employee’s work with Employer A.”  The example provided is that, in an accident situation, Employer B could not subject that employee to a post accident test because the employee is not included in the employer’s drug testing program.  However, your proposed definitional change does not rectify this situation.   

 
With the proposed change, you assume that merely because an employee is performing the same type of work for Employers A and B, that Employer B can now guarantee that, in the event that an accident occurs, Employer A will order a post-accident test.  The flaw in this reasoning is that when the employee is working for Employer B, it is possible that Employer A would not learn of the accident.  Employer B still is left with no authority to order a post-accident test of a contract employee that is performing the same type of work that she/he performs for Employer A.  A better solution to this problem is for you to add language to the regulation related to post-accident testing similar to what you propose adding to the reasonable suspicion section.  In other words, to address the concern, language should be added to the post-accident testing section stating: 
 
“An employer may require a post-accident test for any contract employee under the contractor’s drug testing program if that employee’s performance either contributed to an accident or cannot be completely discounted as a contributing factor to the accident.”   
 
Your main concern appears to be that employees are not able to avoid testing requirements, but also that employees are not subjected to multiple testing programs unnecessarily.  However, you can address this concern without the scope of employment language.  Accordingly, a more appropriate revision to the regulation would read:   
 
 “An employer may use a contract employee who is not included under that employer’s FAA-mandated antidrug program to perform a safety-sensitive function only if that contract employee is subject to the requirements of the contractor’s FAA-mandated antidrug program.”   
 
RAA requests that the current Appendix I, Section III, Employees Who must be Tested,  
language be retained. 
 
Your proposal to expand the drug testing program to subcontractors “at any tier” is completely without merit.  Current FAA guidance requiring testing of maintenance subcontractors only unless they have airworthiness responsibility for the work that they are performing, has proven to be sound policy both administratively from an air carrier’s point of view and in providing realistic regulatory oversight from the FAA’s point of view. 
 
We see this proposal as imposing significant financial and administrative burdens upon our air carrier members.  If a carrier is not currently testing subcontractors that do not have airworthiness responsibility for their work, then the carrier’s testing pool will be greatly enlarged, resulting in additional expenses for the airline.  Carriers do not have ready access to information necessary to continuously ensure that subcontractors are being tested. Many individuals working for a subcontractor may be employed only for a short period of time or the contractor may want to quickly replace subcontractors.  Accordingly, the airlines will have problems readily identifying who to include in the plan.  In addition, the air carriers will face additional insurance costs to cover the cost of individuals not previously included.   
 
Your proposal is not necessary from a safety standpoint.  The work of a subcontractor who is not subject to FAA oversight is in all cases, subject to scrutiny by a “safety-sensitive” employee who will inspect the work that has been done to ensure that no errors have been made.  
  
Your  proposal to add language that testing obligations apply to employees “regardless of the degree of supervision” further confuses the reader on exactly what individuals are required to be tested. The end result will be to extend the coverage to individuals not now covered under current testing programs. For example should a mechanics helper be subject to testing?  We see this language in conflict with the basic premise of this rule as applying only to individuals who perform a “safety sensitive” function. Many air carriers do not currently consider a mechanic helper as performing a “safety sensitive” function since any task affecting the aircraft is reviewed and signed off by another individual licensed to perform a safety sensitive function. This change will vary from carrier to carrier, but for many carriers, this change significantly broadens the random testing pool, thereby increasing their expenses. 
 
RAA requests that current Appendix I, Section V, Paragraph A, Pre-employment Testing, 
language be retained. 
 



Your proposal to have negative drug test results received prior to hire rather than prior to first performance of safety sensitive will severely impact the ability of our members’ hiring process, particularly the hiring of pilots and unnecessarily increase costs to the carrier without any enhancement in safety.   
 
Generally newly hired pilots receive two to four weeks of classroom training before they receive time in an aircraft simulator or any other activity that could be considered "safety sensitive."  Classroom training generally occurs at the corporation’s headquarters.  Since most of the new hires do not live there, the air carriers will conduct pre-employment test on their first day of class.  This gives the carrier ample time to receive and document results of the individual before any safety sensitive work. The drug test must be processed at an approved lab who forwards the results to the MRO.  With the proposed changed time frame for testing, carriers will have face increased costs through bringing in an out of area person for testing prior to their scheduled training. The proposed changes impose financial and administrative burdens on carriers.  Carriers will have additional costs resulting from having to complete increased numbers of tests.  Carriers would potentially be testing employees that never perform safety-sensitive functions, resulting in unnecessary costs to carriers and infringement on the individual’s rights.   
 
The proposed 60 day time frame is problematic.  Postal regulations which presently allow the acceptance of FAA results, calls for a drug test within 90 days so under the proposal the air carriers have two different standards.  In several instances the individual will have to be tested twice.  As an example, if a new hire class is delayed under the current regulations, the air carriers would not have to retest the candidates.  Under the proposed regulations, the candidates will likely have to be retested. Additionally, this will be an administrative burden for carriers, who will have to track the time between when an employee last had a negative drug test result, to the time the employee is placed in the testing program.  Many carriers will have to shoulder the expense of subjecting an employee to multiple pre-employment tests.   
 
RAA requests that Appendix I, Section V, Paragraph D, sub-paragraph 2 be deleted. 
 
Air carriers would be hesitant in calling for a reasonable cause/suspicion test on a contract employee.  This has adverse legal implications and is confusing as to who is the employer.  Since your proposal uses the word "may", it is not a requirement. We suggest D2 be deleted. 
 
RAA requests changes to the proposal for Option 1/Option 2 for Section IX, Implementing 
an Antidrug or an Alcohol Misuse Prevention Program. 
 
Your proposal directs certificate holders to “obtain an Antidrug and Alcohol Misuse Prevention Operations Specification (OpSpec) from their FAA principal operations inspector”.  We view this requirement as an administrative procedure that could be handled in a variety of other more effective methods. It does not need to be codified. The OpSpec was originally intended to capture primarily aircraft operational procedures that could not be conveniently described in the regulations because of the differences in aircraft equipment. The responsibilities for maintaining the OpsSpecs are typically airline individuals who specialize in aircraft navigational and air traffic procedures. Administrating the Antidrug or Alcohol Misuse Prevention Program is typically accomplished by an individual in department of Human Resources. While such individuals obviously can coordinate their duties within the company, we see no reason why an administrative task has to be “regulated”. We therefore request that references to the OpsSpec be deleted from the adopted rule. 
 
The proposal requires that the compliance statements be sent to a FAA mailing address in “duplicate”. The Government Paperwork Elimination Act (GPEA), Public Law 105-277, 44 U.S.C. 3504, effective October 21, 1998, requires federal agencies to provide for (1) the option of electronic maintenance, submission, or disclosure of information, when practicable as a substitute for paper; and (2) the use and acceptance of electronic signatures, when practicable.. We suggest that you give operators the option of submitting any/all information electronically. Even if you are not now capable of receiving information electronically, you should nonetheless write it into the rule so that when you do have the capability, operators can submit it to you without first requesting an exemption to the rule.  
 
RAA requests similar changes to Appendix J  
 
The proposed changes to the Appendix J sections on Covered Employees, Reasonable Suspicion and Implementing an Alcohol Misuse Prevention are similar in scope to that proposed for Appendix I.  Our comments above would apply.   
 
RAA requests that the cost-benefit analysis account for costs associated with extending the 
regulations to subcontractors “at any tier” and to employees “regardless of the degree of 
supervision”. 
 
The Aeronautical Repair Station Association (ARSA) and the Aerospace Industries Association (AIA) are currently surveying their members to determine increased costs as a result of your proposal to extend coverage of the rule to subcontractors “at any tier”. We believe the results of their survey will amply demonstrate there is no benefit to extend the test requirements to such individuals. The Draft Regulatory Evaluation, Initial Regulatory Flexibility Determination, Trade Impact 
Assessment, and Unfunded Mandates Determination document does not account for the additional costs of compliance associated with testing the “any tier” contractors/vendors. This is a major cost component of this proposal that cannot be overlooked. We believe that based upon the data submitted by ARSA and AIA, the resultant cost-benefit analysis will indicate that the proposal to extend coverage of the rule to subcontractors “at any tier”, cannot be supported as a rule change.  Similarly we believe that your proposal to extend the coverage to employees “regardless of the degree of supervision” also adds a major cost component that cannot be reconciled with any enhancement in safety. 
 
RAA encouraged its members to submit comments directly to you. Consideration of these comments, and those submitted by individual RAA members, is appreciated. 
 
      Sincerely, 
 
 
      David Lotterer 
      Vice President - Technical Services 
Attachment A 
 
 
 

Company City, State 
Aeromar * Mexico City, DF 
Air Canada Jazz* Enfield, Nova Scotia, Canada 
AirNet Systems Columbus, OH   
Air Serv Redlands, CA  
Air Wisconsin Appleton, WI  
Allegheny Middletown, PA  



Alpine Aviation Provo, UT 
American Eagle Dallas, TX  
Atlantic Coast Airlines Dulles, VA  
Atlantic Southeast (ASA) Atlanta, GA  
Big Sky Airlines Billings, MT  
Boston-Maine Airways Portsmouth, NH 
Cape Air Hyannis, MA  
CCAIR Charlotte, NC  
Chautauqua Airlines Indianapolis, IN 
Chicago Express Chicago, Il. 
Colgan Air Manassas, VA  
Comair Cincinnati, OH  
CommutAir Plattsburgh, NY  
Continental Express Houston, TX  
Corporate Air Billings, MT  
Corporate Airlines  Smyrna, TN  
Delta Connection, Inc. Atlanta, GA 
Empire Airlines Coeur d'Alene, ID  
ERA Aviation Anchorage, AS  
Executive Airlines Farmingdale, NY  
Federal Express Memphis, TN  
Grand Canyon  Grand Canyon, AZ  
Great Lakes Aviation Bloomington, MN  
Great Plains Airlines Columbia, MO 
Gulfstream Int'l Miami Springs, FL  
Horizon Air Seattle, WA  
IBC Airways Miami, FL  
Island (Aloha) Air Honolulu, HI  
Lookout Mtn Airlines Chattanooga, TN 
Lynx Air International Fort Lauderdale, FL 
Mesaba Minneapolis, MN 
Midway Airlines RDU Int'l Airport, NC 
National Airlines Las Vegas, NV 
New England Airlines Westerly, RI 
North-South Airways Atlanta, GA 
Pace Airlines Winston-Salem, NC 
Piedmont Airlines Salisbury, MD 
Pinnacle Airlines Memphis, TN  
PSA Airlines Vandalia, OH  
Salmon Air Salmon, ID 
Scenic Airlines N. Las Vegas, NV 
Seaborne Airlines US Virgin Islands 
Shuttle America Windsor Locks, CT 
Skyway Airlines  Oak Creek WI  
Skywest St. George, UT  



Sunworld Int'l Airlines Ft. Mitchell, KY 
Trans States St. Louis, MO 
Virginia Airways Chesapeake, VA 
Walker's Int'l Ft. Lauderdale, FL 
  
  

 
* foreign based air carrier 
 
 
 
 
 


