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* Immediate Past Chairman
1 Honorary

afety Regul at i ons (FMCSRs)
B establishing a safety per-
mtting program for notor carriers transporting cer-
tain designated hazardous nmaterials. AMC member com
pani es include manufacturers of explosives and other
mneral s producers that use these products in their
oper ations.

[ NT I

by adding a new Subpart

Aspects of the proposal raise concerns for our
nmenbers. As a prelinminary matter, the Novenber 16
deadline is short, especially given the admnistra-
tive burden that the proposed safety permt program
woul d place on both the carriers and the agency. W
are also concerned that these rules would create
excessive and redundant paperwork. Not only woul d
such a burden be costly to the carriers, it  my

hanper the successful 1nplenentation of the proposed
program  Finally, there are no tenporary perm:t
provisions protecting rated carriers who have sub-

mtted timely permt applications pending approval
n light of these concerns, we urge FHWA to nodify
and clarify certain aspects of the proposed rules.

_ These comments al so support the agenc¥'s deci -
sion to exclude other hazardous materials fromthis
rul emaki ng and not to assess fees.

conti nued .
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NOVEMBER 16, 1993, EFFECTIVE DATE UNREASONABLE

The mandatory conpliance date of Novenber 16, 1993, is
unreasonable. It would be difficult to conply with this date
considering the fact that FHWA is planning to conduct an "in-
depth conpliance review' of every carrier in order to ensure a
satisfactory rating. 58 FR 33421. Many carriers have DOT safety
I nspection ratings over one year old. Ohers, such as intrastate
carriers, have never before been subject to FHWA regul ati ons and
have never been required to file F M5C-150. This deadline
woul d be particularly burdensone for them Moreover, there is no
indication that these regulations, which establish the criteria
for permt approval, will be finalized in advance of that date.

Al t hough the Hazardous Material Transportation Uniform
Safety Act (HMIUSA) originally set the date of promnulgation for
these rules on Novenber 16, 1991, it allowed a full year between
the promul gation of the safety permt rules and their effective
date (Novenber 16, 1992). 49 U S.C. app. 1805. In the present
proposal, FHWA intends to pronul gate and inplenment these regul a-
tions within three nonths. = This is, at best, anbitious and
unrealistic. The ﬁ055|b|l|ty exists that the rules will not be
finalized before the mandatory conpliance date.

In addition, given the admnistrative burden these rules
will place on notor carriers, it would be unreasonable to expect
motor carriers to conply with these regulations in such a short
period of tine. In the preanble of the proposed rule, the agency
recogni zed that:

Different quantities of class A and/or B explosives are
transported daily by a vast nunber of notor carriers,
primarily private notor carriers of property. . .Imme-
diate application of the safety permt requirenents to
these notor carriers mght present an undue economc
burden for these industries, especially when many are
solely intrastate operations which have never been sub-
ject to the FHWA's regul ations. Many of these notor
carriers would be required to obtain financial respon-
gggééity coverage in the amount of $5 mllion. 58 FR

Carriers of other designated materials would be burdened
as well. Although they may have been subject to some form of
Federal regulation in the past, intrastate shippers of these
material s have never had to submt Form MCS-150 or conmply with
the requirenments of the FMCSRs.

By the agency's own adm ssion, it has been unable to deter-
mne the precise Inpact of this proposed rul enaking on intrastate
motor carrier operations because the agency has had no regul atory
authority over intrastate carriage. 58 FR 33423. Rather than

2

FEWA DOCKET ¢~ 244 ~J6
PAGE__ 2 _OF




hastily pushing the inplenmentation of these rules, the agencK
shoul d first assess the economc inpact on this portion of the
notor carrier industry and any additional inpact which may result
from al so having to cone into conpliance with the rest of the
FMSCRs.

NOo PROVI SIONS FOR THE EVENTUALITY OF BUREAUCRATI C DELAY

Even if the carriers could submt timely permt applica-
tions, there is no guarantee that the agency can process all
submtted applications prior to the Novenber 16 conpliance date.
FHWA wi I | be handling a |arge volume of applications, since it
plans to review every carrier to ensure a "satisfactory" safety
rating. In the preanble to the proposed rule, FHWA recognizes
that "the | arge nunber of notor carriers applying for sarety per-
mts could result in admnistrative burdens which may adversely
affect the successful inplenentation of the proposed program "

58 FR 33420.

The proposed safety permt program does not provide for the
eventuality that the agency is unable to approve all submtted
permt applications by previously rated carriers before the man-
datory date. Since even rated carriers will be prohibited from
transporting the designated materials without a permt after
Novenper 16, this may cause some of these carriers to interrupt
OEerations pendi ng anrovaL of their safety permt applications.
This result is anomal ous since these carriers have already been
assigned a "satisfactory" safety rating.

The proposal provides for a 120-day tenporary permt period
for motor carriers that have not been assigned a satety rating or
have not been subject to Federal rules in the past. Previously
unrated notor carriers nmay obtain a tenporary permt upon filing
a properly executed Form MCS-150 with a certification that it is
operating in full conpliance with the FMCSRs or conparable state
regul ation. 58 FR 33422. The proposal also contains a provision
which would protect carriers from needless interruption in opera-
tions by keeping existing permts in force pending approval of
renewal so long as applications are submtted between 90 and 180
days prior to the expiration date. 58 FR 33422.

However, the proposal neglects to address simlar safeguards
for rated carriers which have already received a "satisfactory"
safety rating and have submtted tinmely applications pending

approval . W request that the agency establish provisions to
protect carriers from needless interruption in operations pending
permt renewal. For instance, the agency may sinply allow the

rated carrier's current safety rating and poT identification num
ber to serve as a safety permt and require a full-scale conpli-
ance review only where there is an indication of a conpliance
problem At minimm the agency should consi der extending a 120-
day tenporary permt period to rated carriers upon tinely submis-
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sion of Form MCS-150 so that their operations are not interrupted
during the review ng process.

MILTI PLE SUBM SSI ON OF | NFORVATI ON

This proposal requires that "nmotor carriers which have
al ready been assigned DOT identification nunbers would have to
apply for a safety permt by submtting another Form Mcs-150."
58 FR 33421. For instance, DOT has already required the regis-
tration of carriers of nore than 25 kg of 1.1, 1.2 and 1.3
materials. Information regarding these carriers is already on
DOT dat abases.

There is no reason why FHWA cannot utilize the information
already on its databases to issue safety permts to carriers
al ready havin? a DOT identification nunber. |ndeed, carriers who
have never fiTed a MSC-150 before are allowed to file for an
identification nunber and a safety permt simultaneously using a
singl e Form MCS- 150.

The agency has coordinated the quantit% provi si ons estab-
lished and set forth in the definition of the term "designated

hi gh risk hazardous materials" with efforts currently ongoing

to inplement the registration and routing requirements of the
HWUSA'. The sanme forns, criteria and procedures which are cur-
rently utilized to ascertain "safety fitness™ are being used. In
addition, the safety rating notification letter currently being
sent to a notor carrier would be nodified to serve as the safety
permt and the safet¥ permt nunber would also serve as the notor
carrier's DOT identification nunber. s8FR 33421. It would be
far nmore efficient for the agency to issue safety permts to cur-
rent DOT number holders based on available infornmation rather
than to repeat a review process already conplete.

A regulation that encourages duplication, redundancy, unne-
cessary reporting, and excessive paﬁermork creates a costly and
unjustified burden both for those who nmust submt this informa-
tion and those who nmust receive and process it.

SUPPORT FOR DECI SION TO RESTRICT THE APPLICABILITY oF THE RULES
AND THE DECI SION NOT_TO ASSESS PERM T FEES

In [ight of the great admnistrative burden the proposed
program woul d ot herw se place on notor carriers of hazardous
materials, AMC supports FHWA's decisions to limt the_aEpIication
of the rules to the four classes of designated high-risk hazard-
ous materials and not to assess a permt fee.

These proposed rules limt the coverage of the permt pro-
gram to the specific classes of high-risk hazardous materials
set forth in HMIUSA at 49 U S.C. app. 1805(d)(5). AMC supports
FHWA's deci sion not to expand the regulations to other material s.
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Wth respect to the issue of fees, FHWA is making extensive
use of existing FHWA programs, forns and procedures so that "no
measur abl e cost would be attributable to the admnistration of
t he proposed notor carrier safety permt program." 58 FR 33421.
Furthernmore, the collection of fees for the issuance of a permt
would, in itself, add to the government's cost of admnistration
58 FR 33421.

CONCLUSI ON

FHWA's proposed safety permt programis, in part, unduly
burdensome to both the carriers and the agency. Accordingly, we
request that the agency revise the proposal to postpone t%e dat e
of inplementation, to elininate redundant Bapermork, and to pro-
vide safeguards to insure that operations by rated carriers are
not unduly interrupted pending permt issuance.

% do, however, support the agency's decision to limt the
application of the proposed programto the four designated class-
es of high-risk hazardous materials and not to assess pernmt ap-
plication fees. An expansion of the Bro ram or the assessment of
fees would only add to the burden on both the carriers and the

agency.
Sincerely,
/ Il
WOW /
Stuart A. Sanderson John T. O'Leary
Seni or Counsel Counsel
-]
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