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U. S. DEPARTMENT OF TRANSPORTATI ON
Washi ngton, D.C

I nternational Air Transport )

Associ ation: Agreenent Relating ) Docket

to Liability Limtations of the ) Agreenent CAB 18900
War saw Conventi on )

APPL| CATI ON FOR APPROVAL OF, AND
ANTI TRUST IMMUNITY FOR DI SCUSSI ON AUTHORI TY

The International Air Transport Associ ation (IATA) hereby
requests, pursuant to sections 412 and 414 of the Federal Aviation
Act of 1958, as anended (Act), and 14 CFR Part 303, that the
Department grant its approval of, and antitrust imunity for,
intercarrier discussions concerning the limts and conditions of
passenger liability established by the Warsaw Convention, including
specifically Articles 22(1) and 20(1) of the Convention, or the
Convention as anended by the Hague Protocol. The intercarrier
di scussions may include possible anendnents to, or replacenents
for, the Montreal intercarrier agreement (CAB 18900) which is
subject to a grant of antitrust imunity by the Cvil Aeronautics
Board dated May 13, 1966.

Air carriers operating under the Warsaw Convention require the
flexibility necessary to consider options that would update the
operation of the Convention, pending entry into force of the
anendnents to the Convention incorporated in Mntreal Protocols 3
and 4, which are pending advice and consent to ratification in the
United States Senate. This authority is necessary to address the

concerns of the travelling public and foreign governnents that
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support interimaction to develop national or regional renedies to
the existing low limts of liability. As set forth bel ow, the
approval and immunity requested here is in the public interest, and

is necessary to secure inportant public benefits.

Backgar ound

The Convention for the Unification of Certain Rules Relating
to International Transportation by Air (the Warsaw Convention) was
signed in 1929. The United States becane a party in 1934.
Currently at least 117 countries are parties to the Convention
The Warsaw Convention establishes uniformrules as to the rights
and obligations between air carriers and users of international air
transportation and creates uniformty with respect to transporta-
tion documentation such as passenger tickets, baggage checks, and
air way-bills. I ncluded in the uniformrules established by the
Convention are those which set forth the liability of an air
carrier to its passengers in cases of death or injury froman
accident. Article 22 of the Convention provides that the liability
of the air carrier for passenger injury or death is limted to
approxi mately $10,000, which applies absent a finding of wllful
m sconduct .

Since the 1950s, the United States has taken the lead in
efforts to nodernize the Warsaw Convention's liability rules. In
the Hague Protocol of 1955, the passenger limtation set forth in
Article 22 of the convention was doubled, but this Protocol was

never ratified by the United States Senate. In 1965, follow ng the
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failure of the United States to ratify the Hague Protocol, the
carriers serving the United States agreed to adopt a speci al

contract under Article 22 of the Warsaw Convention for transporta-

tion to, through, or fromthe United States, establishing a
liability Iimt of $75,000 for passenger injury and death.

Further, the carriers agreed not to avail thensel ves of the defense
of non-negligence under Article 20(1) of the Convention for clains
within that limt. This agreenent was originally conceived as a
tenporary measure pending negotiation of revisions to the \Warsaw
Convention now incorporated in Mntreal Protocols Nos. 3 and 4.

This agreenent, known as the Montreal intercarrier agreenment,

remains in force today.'

Recently the United States CGovernnent has been engaged in an
effort to ratify Montreal Protocols Nos. 3 and 4 to the Convention
and to establish a supplenental conpensation system consistent with
Article 35A thereof. However, the delay in US. ratification and
the entry into force of the Mntreal Protocols, which were
negotiated in 1975, is a matter of concern to the international
aviation comrunity, including the governnents of many of the
aviation partners of the United States. Wile IATA remains firmy
conmmtted to U S. ratification of the Mntreal Protocols, it nust
al so take steps to maintain the viability of the Convention's

passenger liability rules pending such ratification and, thereaf-

' Agreenent CAB 18900, approvedby order E-23680, Myl1l3, 1966
(docket 17325).

- 3 - IATA 9/24/93



ter, the entry into force of the Mntreal Protocols.* Furt her,
that action nust be consistent wth franework of the Warsaw
Convention, including the recent anendnents reflected in those
Prot ocol s.

The enhanced limtation set forth in the Montreal intercarrier
agreenent is considered today to be inadequate to the standards of
conpensation for many countri es. Japanese-flag airlines have
applied for and obtained U S. approval of nodifications to their
tariffs and conditions of carriage to inplenent a new speci al
contract under Article 22 of the Convention. In effect, Japanese
air carriers applied for strict but limted liability up to 100,000
SDRs, and thereafter for unlimted liability on the basis of
presumed, but rebuttable, fault.® The application of the Japanese
airlines required an exenption from 14 CFR Part 203. That
regulation requires adherence to the Montreal intercarrier
agreenent by all airlines serving the United States as a condition
of their operating authority.

Initiatives are also underway in Europe to address the
question of airline liability under the Warsaw system |n Cctober

1992, the European Community circulated a consultation paper on

? The authority requested here is for the discussion of
special contracts that would remain in effect for a contracting
arty until the amendnments included in Mntreal Protocol No. 3
ecome effective for that party, which necessarily could be after
the Montreal Protocols enter into force for the United States.

3 gSee, e.q., Application of Al N ppon Airways Co. [td. for
' ' 416 (b Lati
1958, as anended, O der 92-12-43 (Decenber 31, 1992).
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passenger liability under the Warsaw Convention.* Thereafter, the
Econom ¢ Comm ttee of ECAC commenced a study of the operation of
the Warsaw systemw th a view toward devel opi ng practical solutions
to the problens of the current system There appears to be a
consensus anong all parties to these efforts -- airlines, insurers,
governments and other interested persons -- that interimaction to
increase the existing limts may be required and that voluntary
action by carriers is the preferred approach. There is al so
general agreenent, however, that this action should not destabilize
the Warsaw systemitself.

It was precisely this same concern in the United States that
led to the adoption of the Mntreal intercarrier agreement in 1966.
That agreenment was intended to constitute an interim neasure
pendi ng negotiation and U S. ratification of amendnents to the
War saw Convention that are now included in the Mntreal Protocols.
The liability limt of $75,000, absent willful misconduct, is now
itself outdated and insufficient. For exanple, if adjusted for
inflation, that amount would be over $300,000 in today's dollars.
Neverthel ess, the Montreal intercarrier agreenent continues to
operate under a grant of antitrust immunity fromthe G vil
Aeronautics Board, and air carriers with authority to operate to
the United States are required to be a party to the agreenent as a
condition of that authority. It is now necessary, therefore, to
give the air carriers party to the agreenent the authority to

consider bringing it up to date pending the entry into force of

4 See Attachnent A.
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Montreal Protocols Nos. 3 and 4. |n response to requests fromits
menber airlines, |ATA recently filed a request for Conmi ssion
authority for intercarrier discussions on the passenger liability
limits.® These di scussions were approved by the Commi ssion by
letter dated Septenmber 1, 1993.° Sipilar authority is required
fromthe US. Departnent of Transportation, however, before these
di scussions can proceed.

The international airline community will continue to strongly
support U. S. efforts to obtain ratification of the Mntreal
Protocol s and adoption of a supplenental conpensation system which
the United States CGovernment has proposed as a condition of its
ratification of the Protocols. The National Conmission to Ensure
a Strong Conpetitive Airline Industry has recommended ratification
of the Protocols and approval of a supplenental conpensation plan
to bring the Warsaw systemup to date in a manner which adequately
serves the interests of both airlines and the users of their
services.” Article 35A of the Convention, as it would be anended
by the Protocols, gives each contracting state the right to ensure
conpensation for its own passengers commensurate with its economc
standards in excess of the carriers' limt of liability under the
Convention. Any discussion of possible amendnents to or replace-

ments for the Mntreal intercarrier agreenent would take place in

> See Attachnment B.
§ See Attachnent C
7 Change, Challenge and Conpetition, A Report to the President

and Congress, The National Commssion to Ensure a Strong Conpeti -
tive Airline Industry, August 1993.

-6 - IATA 9/24/93



full recognition of the objectives and likely operation of Article
35A once it enters into force.

It is generally recognized that contracting states party to
the Warsaw Convention may devel op different policies concerning the
appropriate levels of, and standards for, conpensation for
international airline passengers. 1In this regard, the framework of
Article 35A of the Convention, as anended by Mntreal Protocol No.
3, allows each state to devel op a supplenental conpensation system
consistent with its own policies, since it generally would apply to
transportation sold withinits ow territory. That framework by
its terms also tends to avoid conflicts between contracting states
in the inplenmentation of supplenmental conpensation systens.

It wll therefore be necessary for the airlines to consider
whether a framework for potentially different special contracts
under Article 22 would al so be appropriate. This issue would
necessarily involve consideration of the potential effect of such
contracts on interline arrangenments and other industry practices in
order to ensure that each passenger purchases a ticket for
transportation with liability rules that are as consistent and
predi ctabl e as possible.

Airlines intend to consider in the near future these framework
i ssues on an informal basis and no Department authority is
requested or required for this preparatory work. The framework
issues that will be considered involve legal considerations
relating to the admnistration of the Convention, and the form of
potential subm ssions to contracting states for approval of any new

special contracts that may be devel oped. Pending Departnent action
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on this application, therefore, airlines will limt their consider-
ation of special contracts and avoid any discussion of the
potential linmts of, and conditions for, their liability to
passengers.

The fact that prelimnary discussions can take place without
speci al discussion authority does not in any way dimnish the
urgency of Department action on this application. On the contrary
many carriers, and a nunber of governnents, are anxious to see
substantive discussions on liability issues by carriers begin soon

and carriers cannot do so w thout DOT approval of this application.

I, Di scussion Authority is

Section 412 of the Act enpowers the Departnent to grant
authority for intercarrier discussions concerning matters relating
to foreign air transportation provided that such discussions are
not contrary to the public interest or in violation of the Act.
Section 412(a)(2)(A); Joint Application of Northwest Airlines |Inc

and KIM Royal Dutch Airline, Oder 93-1-11 (January 11, 1993) (Order
93-1-11); Agreement Anong Menbers of the International Al r

Transport Association Concerning Passenger Services Mtters O der

90-1-41 (January 22, 1990) (order 90-1-41). Discussions regarding
t he adequacy of existing liability limits for passenger injury or
death are intended, anong other things, to provide greater

protection to the travelling public and will not substantially

reduce or elimnate conpetition. Accordingly, the Department
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shoul d grant the discussion authority requested in this applica-
tion.

Even if discussions concerning the adequacy of existing
liability limts could be perceived as adversely affecting
conpetition, such discussions shoul d nonethel ess be approved in
view of the inportant public benefits they will confer and the |ack
of reasonable alternative means for acconplishing these benefits.
See, Section 412(a) (2)(A)(i); Oder 93-1-11 at 10 ("The Depart ment

may not approve an intercarrier agreenent that substantially

reduces or elimnates conpetition unless the Department finds that
the agreement is necessary to neet an inportant transportation need
or secure inportant public benefits that cannot be net or secured
by reasonably available alternative neans having materially |ess
anticonpetitive effects") (emphasis in the original). In addition to
establishing a framework for providing greater protection to the
travel ling public, such discussions advance international comty
and inmportant foreign policy goals that cannot be met or secured by
reasonably alternative neans having naterially | ess anticonpetitive
effects. Quite sinply, no alternative forum exists in which these
I ssues nmay be addressed.

Di scussion authority will advance inportant foreign policy and
comity considerations. The nodernization of the Warsaw Convention-
‘s liability limts, as discussed above, has been a consistent
policy goal of the United States Government, and the discussion
authority and antitrust imunity requested here is clearly in the
public interest. Action by air carriers to review the operation of

the Warsaw and Warsaw Hague limts pending entry into force of the
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Montreal Protocols will further the realization of the inportant
benefits to the travelling public that are the foundation of the
War saw Convention and U S. efforts to amend it. Mor eover, the
benefits derived fromincreased liability limts will flow not only
to individual nmenbers of the travelling public, but also to the
signatories to the Warsaw Conventi on.

In addition to providing greater protection to the travelling
public and furthering U.S. foreign policy goals, discussion
authority wll promote international comty by affirmng the
I nportance of the Warsaw Convention and the need for internationa
cooperation and uniformty. The Warsaw systemis one of the nost
w dely adhered to nultilateral treaty systens in effect in the
world today. It establishes many of the uniformrules that make an
integrated international aviation system possible. Included in
these rules are provisions related to the liabilities of airlines
to passengers; matters of direct concern to the governments whose
citizens utilize international air transportation services. Many
of those governments now favor interimaction to review the
limtations of liability reflected in those rules.

Di scussion authority should be granted under section 412.
Di scussion of these matters is not adverse to the public interest,
is not in violation of the Act, and is not likely to substantially
reduce conmpetition. Mreover, even if such discussions could be
perceived as adversely affecting conpetition, discussion authority
is neverthel ess appropriate in view Oof the inportant public

benefits that will result from such di scussions.
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I11.  Antitrust Immunity for Di scussions
i S Proper Under Section 414 of the Act

Section 414 of the Act provides in pertinent part:

I n any order nmade under section . . . 412 of
this Act, the Board may, as part of such
order, exenpt any person effected by such
order fromthe operations of the "antitrust
laws" . . . to the extent necessary to enable
such person to proceed with the transaction
specifically approved by the Board in such
order and those transactions necessarily
contenpl ated by such order, except that the
Board may not exenpt such person unless it
determ nes that the exenption is required in
the public interest. Not wi t hst andi ng t he
precedi ng sentence, on the basis of the find-
Ings required by subsection (a) (2)(A) (i) of
section 412, the Board shall, as part of any
order under such section which approves any .
. request . . . exenpt any person affected
by such order from the operations of the
“antitrust laws". . . to the extent necessary
to enabl e such person to proceed with the
transaction specifically approved by the Board
in such order and wth those transactions
necessarily contenplated by such order.'

49 App. USC 1384. (enphasis added). Thus, where discussion
authority is granted under subsection (a) (2) (A of section 412 the
Departnment may, at its discretion, grant antitrust immunity.' See
also Oder 93-1-11. Were discussion authority is granted under

subsection (a)(2)(A) (i), however, such authority nust be accompa-

® On January 1, 1985, the Board's authority under sections 412
and 414 was transferred to the Departnment of Transportation. 49
U S C App. § 1551(b) (O.

® Section 412 (a) (2) (A) provides in pertinent part: "The
Board . . . shall by order approve any contract, agreenent, or
request, or any nodification or cancellation thereof, that it does
nﬂt find to be adverse to the public interest, or in violation of
this Act.n®
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nied by section 414 antitrust inmmunity." See also Agreenent Anpng
Menbers of the International Air Transport Association Cargo
Services Mitters, Oder 89-10-52 (Cctober 27, 1989) (Order 89-10-
52).

i Antitrust Imunity is
appropriate for Di scussions Approved
Under Subsection (a) (2) (A) of Section 412 of the Act

The Departnment will not grant inmunity for transactions that
do not substantially reduce conpetition absent a strong show ng
that antitrust immunity is required in the public interest, and

that the parties will not proceed with the transaction w thout such

imunity. Oder 93-1-11. The antitrust immunity requested here
shoul d be granted because the proposed discussions are in the
public interest and will not proceed absent such immunity.

The analysis for determning whether antitrust immunity is in
the public interest is simlar to the public interest analysis
conducted in connection with section 412 of the Act. Id at 1l.
Specifically, in determning whether antitrust imunity should be
granted, the Departnent considers the interests of the travelling

public, the foreign policy goals of the United States, and the

9 Section 412 (a) (2) (A (i) provides in pertinent part:

The Board may not approve or, after periodic review,

continue its approval of any such contract, agreenent, or
request, or any nodification or cancellation thereof,

whi ch substantially reduces or elimnates conpetition,

unless it finds that the contract, agreement, or request
I'S necessary to neet a serious transportation need or to
secure inportant public benefits including international
comty or foreign policy consideration, and it does not
find that such need can be net or such benefits can be
secured by reasonably available alternative means having
materially less anticonpetitive effects.
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advancement of international comty. See e.q., Order 93-1-11. As
di scussed nore fully above, an exam nation of each of these factors
dictates in favor of granting antitrust immunity for discussions
concerning liability linits for passenger injury or death.
Antitrust imunity for, and agreements arising from such discus-
sions wll further U S. foreign policy goals, advance international
comty and benefit the travelling public.

Al t hough di scussions concerning liability limts are not
likely to "substantially reduce conpetition," the Departnment shoul d
neverthel ess approve this application because such discussions are
in the public interest and will not proceed absent antitrust
imunity. The Mntreal intercarrier agreenment continues to operate
under a grant of antitrust imunity under section 414 of the Act.
Gven the fact that any discussion of these issues will inevitably
include nodifications to that agreenment, participants to such
di scussions may risk a general antitrust challenge. Consequently,
| ATA menbers are unwilling to proceed with discussions absent
antitrust immunity.

If discussion authority is granted under subsection (a) (2) (A
of section 412 of the Act, antitrust inmmunity should be granted
under section 414 in view of the fact that discussions are in the

public interest and will not proceed absent such immunity.
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ii. Antitrust Inmunity is
apgrop(late for Discussions Approved Under
Subsection (a) (2) (A (i) of Section 412 of the Act

Where discussion authority is approved pursuant to subsection
(a) (2)(A) (i) of section 412 of the Act, such approval nust be
acconpani ed by antitrust imunity. Section 414; O der 89-10-52 at
7 ("[Wlhere an anticonpetitive agreenent is approved in order to
attain other objectives, the conferral of antitrust immunity is
mandat ory under the Federal Aviation Act, as amended."). Accord-
ingly, if the discussion authority requested here is granted under
subsection (a)(2)(A) (i) of section 412, such authority must be

acconpanied by antitrust immunity pursuant to section 414.

|V, Condi tions

| f discussion authority is granted under section 412, the
Department may include the standard conditions relating to
governnent observers and the requirements that all agreements nust
be filed for prior approval. It should not, however, contain any
conditions that would restrict the ability of airlines to consider
all possible options relating to the inplementation of Articles 22
and 35A of the Convention. Notw thstanding its nmandatory incorpo-
ration into 14 CFR Part 203, the Mntreal intercarrier agreenent
is, in its conception and character, a voluntary agreenent,
consistent with the operation of Article 22 itself. Accordingly,
carriers mnmust be free under |ATA auspices to consider various
options relating to the inplenmentation of Article 22 to devel op

recommendations that will satisfy the concerns of all governnents.
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This flexibility, of course,

woul d be subject to the requirenent

that any agreenent be submtted to the Departnent for review and

approval prior to inplenentation

V. Concl usi on

For the foregoing reasons,

Association respectfully

the International Ar Transport

requests that its application for

di scussion authority be approved under section 412 of the Act, and

that nenber activities constituting participation in such discus-

sions, whether in person or by any other neans, be imunized from

application of the antitrust

DAVI D O CONNOR

Regional Director, US

International Ar
Transport Associ ation

1001 Pennsyl vani a Avenue

Suite 285

Washi ngton, DC 20004

202/624-2977

Sept enber 24, 1993

| aws under section 414 of the Act.

Respectful ly submtted,

i b

VWARREN L. DEAN

Dyer, Ellis, Joseph & MII|s
600 New Hanpshire Avenue, N W
Suite 1000

Washi ngton, DC 20037
202/944-3000

Attorneys for the Internationa
Al r Transport Associ ation
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RTI FI CATE ERVI

A copy of the International A r Transport Association's
Application for Approval of, and Antitrust Imunity for, Discussion
Authority has been served on this 24th day of Septenmber 1993,
by first-class mail, postage, prepaid on the follow ng persons:

M. Janes Tarrant

Deputy Assistant Secretary for
Transportation Affairs

Department of State

2201 C Street, NW

Washington, D.C. 20520

(202) 647-4045

M. Mark C. Schechter

Chief, Transportation, Energy
& Agriculture Section

Antitrust Division

Department of Justice

555 Fourth Street, N W

Washi ngton, D.C 20001

(202) 307-6349

Warren L. Dean ./




ATTACHMENT A

VIZ.C.1 = 174/92+8 5.10.1992
ES/1C/mge

Conau i tation nn‘

PASSENGER LIABILITY IN AIRCAAFT AGGIDRNTS ~
WARSAW CONVENTION AND INTRRNAL MARKEZ REQUIEICY TS

1. . INTRODOCTION

In 1929 the Warsav Convention was estadblished in order to provide a
worldwide system of standards and rules (referring to procadures
and compensation amounts) for liadility of passengers and carge in
the ‘avent of an -accident, loss of daggage and delay for
international aig trangport.

Over time the VWarsav Coavention «uum towu« the gse~called
Yarsaw systea. It Liaeludes : '

L

~ the ¥yrsav Gogvention of 1929 adhered te by soms’
which established intar alia zules and preesdures for
compansation in che event of an sirzerafe aseident including
the very bdasic provisien that the airline {e presumed to be
liable for damage dut that liability is generslly limited
(M‘ V.8.8 10.000 as 2 lll.tl\ﬂl. . R

- the Nagye Profiocol of 1955 adnerad to by 108 states wAich
- updatad the mhu. iiniv .l n-ponnuon to ebeut '

U.s.$ 20.600.
* the Mantgesl Incqreariisr Agyeement of 1966 raising limivs

further for journeys invelving the U.S. to V.5.3 73.000 and
© saking she‘alriine liabilizy “etzice”.

te some éxtent’ noenuntu by demestic lav in u”unuen
ot the *speciil’ sontrast®-concept of Wisskw-Nague Ast.37.1

In seditioh (o these basic instruments further Slements dased on

the quv-qoun ‘have Been estidlished. Newever, ‘eheiz practical
fulness would be nens Lf they fail te attraet the Aumber ef

rasifizscions that are necsssary for eatry inte feree. These are :

- the Gyageigle Protocel of 1971 ratifiéd by enly 11 states
and the

= Modgresl Pretocol Ne. 1 of 1973 racifiéd By 1% ststes.
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3.1

Both instruments deal with further increases in limits {100.000
special drawing rights = U.3.3 13).000), the effects of curreney
tluetuations, more precise rules o the concept of strict liabllity
and additiona) optioens for supplemantacy schemas.

The list of parcies to these .netruments is as snnexed. It is werth
nRoting that thers are still more than 30 states that hava not
accepted any part of the Wareav systes. ’

Damage to third parties invelved ln air accidents iv ruled by the
Convention of Rome, as lastly amended (n 1978. . IlNowaver., the
Convention Le lacking general world-vide recognition and can hardly
be seen as an instrument providing sufficient compensation levels.
Therefore, this srea is ruled by a wide range of different national
uies. . . ) v

The purpese of. this paper is to sssess Ddriefly the fragmentation
of lisdbility rules in an intrae and extra-context.(chaptes 2). On
chis basis policy requirgments at Community level will de .
identified (chapter J). befers outlining basie_optiong fer improving
che present system (chapter 4). Thase options will Be furtherx
discussed with Meabar fStates, air sacriers, ecensumar erganizatiens,
iasuzance erganizations and ether i(ncerested partias.

Qenesal

The Warssw Ceonventien bagically aing st balaneing the tzada-off
between the jnterests of Psisenqers fer & saximsm cempensation in
the event of an secident and the mmug of qif earriers to
restriot thair Lidbiligy peysants (and. iasuranee jramiuss)’ it
ressengble lavelg. ‘Turther Jeneral sime:refer-td sstadlishing
simple and glear prosedures fog the petylemeant 6f ¢lains and the
interests of states in safequarding equitable protestien fer ite
citizens and yvoiding diugtertions. f cemgetitien.(saused by
difforent Jiabillivy 1Imitg).te the Setrimeht of “their- sirline
indusery. ; - L

" the histery of the Warsév system demonstrates quite clesrly that a

ogm worldvide understanding oa the ralative impertance of all
these eritezia ve far has Deen impossible 'te attsin.

1t is today mere or less generally sccepted that even :he maximum
compensation’ asounts 48 setablished in the Nentreal Pretescl Ne. 3
(whieh- L8 NOT yak- f6Tmally approved) 4re tee low for industrialized
csuntries. :
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This Le particularly visidle Ln the United States whare victias
have (succesafully) sought to obtaln consideradly higher damage
comperisation. This {s possible because of the legal principle of
joint respoasibllity in the US. Most ajzcraft and engines are
manufactured in the U.§. ' ‘

The laek O unLtermL:y,heuevc:. %5 ONnly e put of the prodlem,
Compeneation amounts fixed in nomlnal terms are conceptually
unsuitable Lot mesting the impact Of inflation. Assuming for
simplicicy's sake ¢ gonstsnt ® nual inflatien rate of 5% from 1966~

- 1992 cthe real value of the limit set by the intercazrier agreament
of 1966 (US$75.000) weuld only amount tO US$320.000 [.e. o loss of™
150 in puzehasing power. During the same pericd (1967-19%1) the
pot capita GNP of EC-countries has increased - in real tarms - by
{11

The problems of setting uniform compensation limics st worldwide
level have over time increasingly been recognised.. The Montreal
Protocols are therefdre intanded to orsate 21.:1h&1t:y in " in the
form of a possibility for goveraments of the signatory stites to
impoge mandatory, passenger pctd 'oupplanantal eenponcatxen
.encacl'

However, the Nontreal protocels havu galned litele support. and do,
therefore, not (yet) prévide s generally roengat:od fzame for the
flexibility required . In this centext eontinued reluctance of the

'U.8. %0 commit itself’ eo the' xaaz:-:; 'Protocold has contributed to
an inereasing !rlq-.nzntlen and even cenfusion. over ways how to
seinforce the Warsav gsystem to make it compatible with todays
econemic, social and !tnnnelll ‘eiroumstances. ,ueh fragmentation
for international flights is increased Dy a number of specifie
echenes for denoltie tltqhtu. ‘

Siailar p:ebxnnn .l&lt in :.xaeten to the g:;aoperta:toa of freight
‘BY air - vhere & uni!er- worldevide understanding en principles
1Llhtxlty lllltl to bo .ppllod tl largely lncllng.

1.3 The :c-mm

13 !ollout tran the !o:ogoxn’ that present ggﬂdntosx compensation
u-sn e 8. uu down in the Nague notoeox are touuy insuf? {eient
againet uol!lto utnndnrdc of taday. G

rrem this. lcekqtoundxz mUST De eoneluonc eao: ‘= on the eve of the
ashievement of the internal -lrklt . llndatary compensatian Limits
inside the relatively homogencus E.C-area et!!or .consideradly and
that uny of echem in view of todays economic and social standarde
'Ye) Laaceoptnblyxou XH terms of reagsonadle O [nbumcensumer.
ptotoetton~ltandlrdl.

At present, the rights of passengers differ from state (O state
depending on departure point, the air ecarrier Lavelved, type of
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service (domgstic O iaternational) ete. Conseguently air.
carrier's Lnaurance costs differ thereby eraating discertions Of
intra-B.C. competition and uncertainty and a | ack of cransparency

in relatien w0 { h ¢ mandatory obligations of air carriers. (see
annex t o this paper)

Thizdparcy|iabilitydigtezssubstrntirlly @ MNOJL4MY) tonazional
rules. The Rome convention is completely out Of date.

On this’ baekground, the Commigsion has resched the conclusien that
e basic re-assessment of the preeent situatien is urqgently .
fegQuired. t © this end it comeissicned studies.on the possibilities
of ecmmunity action to hazmonise limits of lisbility and third
party damage. The final report of tho studies & e annexed to this
consultation paper {see Annexes)

TIONALE ©F AN §.C. SYSTEN OF PASSENGER LIABILTTY
Any decieion on an B.C.-wide systes of ‘rules 'e'iu"”ﬁiungoé”md
thizd party liability necessitates 3 common understanding of the

aain cdbjectives to De achieved and the legal .u pruodunl
requirements to Dbe fulfilled. o

The following llmntl ln lumuu let Lnelulien ia an Ln—dcpth
disecuesion on the structure nad lubcumn of a Ca.nnl.:y systea on
passenger uuus:y s

=  Pajr ecwpensation imounts should proably be st ieast the
same as the levels of compensation to vigtims in.non-
avuuon uemﬁn ln Lndhugulhod mazﬂn ind ghould
not ‘B¢ uuor than nnougu ‘paid té: uum in sviation
Aeetd‘!ltl in mt mmuuum ngtouo.

.. ggh_udw It {s uu,ecuy unoeemablo
if victime (Or their relatives) must vait-for the resuits

. of & ;cmhy utunuon or, exnsu pneuq. ANy voluntary
cu"huneu uuu based on thé decisian of individual
passengers must be uud on ulph rules.  In this context
diecussion vill have to foeus on the question to what

. extent .gsn.or should the pmoduu 4n the Warsav
mmtlon bo u!.ntuncd

TS W

~ JEsneparency

' Passengess muls’ bo !uuy sware o “thelr statutory rights in
erder to be. ablé’tc assess quickly an. pmgul nesd ter
lupplmnuq Lnsurance on an muuu‘r hcu C
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3.2 Interests of Qir carriers and/or asronautiecal sanufacturers

- aﬂtrellglallcnal.bl. compansation/ingurance costs

The financial risks sttached to any Community Scheme must b
foreseable and acceptable. The scheme should be basad on a
stringent liabilicy concept and affectively guarantee aveidance
O f additienal clains. The zisk of publle litigation procesaees
on individual cases Of responsibility for accidents.

. = Raual treatsent Petween difforont eacrriers and typess Of
oparationsg

Lf{fective harmonizationmust ¢ m5e00 absence Of distortionscf
competition based on different Undrtory requirements, be it
betwean states (| Detween different types Of operations should
Be O \oldmd. '

- Rfficient {neurance: systen

The systes should facllitate an ® fitchnt organisatien of rho
ralevant anun« sarkets.

3.3 wwmm

An .C. systea of odmmon fules oh puum: and third yuty
Liability suet in a procedural sense at least fit with existing
obligations and procedures at bilateral and multilatersl level. |t
® houid safeguard the eption of developing over time a breader
regional ceverage at whatever level and ham cxm snforcement,
possibilities across the Community.

‘.

In theory the alements as outlined abeve can de addressed Dy
sandatosy ot by optional systems. Mandatory rules would gommit air
carriers by lav to make sure the fulfilment of certain’ ee-ponuuen
standards. Optiongl systems can be aiL Serzies opiented (inter-
earrier self-regulatory agreement) and/or BARSANger-oriented by
ptovuuw & sisple procedure for Lneruung sandatory compensacion
limits via individual decisions of passengers for which &
sentractual frame with the insurence sector weould be required.

4 . 2 __bnlimicved versus lim{ted compensation_limits

The second main question to be 4ddressed refers to the guest:on o f
imposing limits fOIr maximum compensatien or not.
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4.3

The coneept of unlimited liability would safeguard any system
against deing veakened overtime b y macroeconomic developments and
sasuze ® hHiOh degree of consumer protection. Its implications on
the level (O insurzance pnmtun to de paid (md by uhom tequirce
gurther ® CJGORSOX[mE) .

Solution inside or outside the Wagrsav systas

Ia priaciple, s ® olutien ooul d be found inside Or cutside the
Warsavweystaa.An E.C. O pproachoutside the Warsaw~systen could
have tho advantage Of improving ccharsncy with other sectors and Of
ineluding areas falling outside the Warsav approach (0.9. ehird
party damages ) .

These sgpects need to be assessed against the undisputabdble

® dvmt.gos of the Warsaw systea in terms of providing broadly

® cc8pt.d standagzdised procedures and S reasonadble dasis for broader
regional ceverags. A Warsaw-oriented schene has to. recognise
continuous uncertainties in relation t0 broad acceptaace of the
Montreal Protoeol for which zatification {n the U.8. is widely seen
as an e seentialbutetill uaceztain mnquuxu. Undez® Uoh
cizeumstances reliance on the Nague Protocsl, in combinatien with
gontractual @ (tAr commitments proespted by lisensing reQuirements
may be theonly feasible way t0 apply impreved cempansationzrules
throughout tha B.C.. without wveakening further the Warsav-systes.

It might alset be sonsidered (o preserve pagts of the Rome
aonvention.

The present passenger and third party liability systame do not meet
basic reQquirenents in terms if @ geablishing fair compensation
1imits and harmoniszed ® tmdardr throughout the Suropean Community.
A search for mere appropriate common . C. standards . is necessary i(n
order to fulfil basié needs 0f tho travelling public, the airline
industry and other interested parties.

The Commission invites .interested parties t o present thelr views on
this Low., in partisular in relation to the ® lements (o be
eeuuom for am 2.6 system of passenger and third party
liabilicy (clll’t.t 3) and the basic options as outlined in this
paper (shaptes 4) + These are : ‘

- uadlury nlo- o: oyuonll. (eeniuetul enaunnu)

= limited or unlimited compensaticn amounts

- selutien“inside or outside the Warsgw-system: -

Anngxas
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ATTACHVENT 13

COMMISSION Brusssls,
OF THE EUROPEAN BVE/bvds
COMMUNITIES

BEERCTURNTR - SUIRRAL
A CNEETTrTES

DG IV/D-3

IATA :

Attn. Mr. Pilarre J. Jeanniot
Director Genscal

IATA Centre

Boute de 1'A&ropert 1313
P.O.Box 672

CH - 1215 GenAve 15 Alrport

Dear Mr. Jaannioct,
Re : Discussions on passengers 1{ability limits

rrm:iksc:mnpu-ednneopyofth-nncmuenth.
Coamission’s comsultation paper, whick you sent him on S Mareh.

I understand that mambers of your organisation envisage a possibls
increase in the limitation of 1liability provided in ths Warsaw
Convention by maans of an inter-carrier egzeement consistent with
Article 22(1) of that coaventioa. I also understand from your cozmacts
that your organimation would in dus course be making the necessary
application to us, sesking an exsmptieon for intar-carrier discussions
for this purpose.

I would eacourage you to make this application at the earlisst
opportunity. From our sids, we would endeavour to react qulckly ¢€o your
application. .

!eu:l‘ aiaceraly,

el by
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‘@E
IATA

International Air Transport Association

PIERRE J. JEANNIOT,O.C.

DIRECTOR GENERAL MONTREAL /GENEVA

DG 1200 13 August 1993

Dr. John Temple Lang

Directorate-General for Competition - DG IV
Commission- of the European Communities

150, Avenue de Cortenberg

B-1049 Brussels

Belgium

Dear Dr. Temple Lang,

I have the honour, on behalf of the International Air
Transport Association and on behalf of its Member Airlines as listed
in Annex |, hereby to apply for negative clearance for inter-carrier
consultations on passenger liability limits, as explained in more
detail in Annex Il, and, to the extent that such negative clearance
cannot be granted, for an exemption under Article 85(3) of the
Treaty establishing the European Economic Community.

I also enclose in Annex Il the standard information
required by the Commission. | remain at your disposal to provide
any further information you might request.

In view of the large number of parties, acknowledgement
of receipt to IATA can be considered acknowledgement of receipt to
its co-applicant Members.

Sincerely ,
; ”‘) .
’
—
,// \
x
(Head Office) - Strest GENEVA - Route de I'Adroport 33
mma;q_ Carnada l-)laAzg Pe B.P. 8§72, 1215 Geneva 15 Airport, Switzeriand
Teisphone: (514) B44-8311 Telephone: (022) 799 29 00‘
Cabies: IATA Montreal Telex: 526 7627 Cabies: IATA Geneva Telex: 415586

Fax: (514) 844-5286 Fac: (022) 799 26 80
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ANNEX |

This 1orm must be accompanicd by an annex containing
the intormanon specified in the attached Compiementary
Note.

The form and annex must be supplied in fourteen copies (twao
for the Commission and one for each Member State). Supply
three copres of any relevant agreement and one copy of ocher FORM AER
supporung documents.

Please do not forget to complete rhc Acknowledgement of
Receipt annexed.

If space is insufficient, please use extra pages. specifying to
which item on rhe form they relate.

TO THE COMMISSION OF THE EUROPEAN COMMUNITIES
Directorarc-General for Competition

200. rue de la Loi
B-1049 Brussels

A. Application for negative clearance pursuant to Article 3 (2) of Council Regulation No 3975187 of 14 December 1987
relating to implemmtation of Article 85 (1) or of Article 86 of the Treaty establishing the European Economic
Community.

B. Application under Article S of Council Regulation No 3975/87 of 14 December 1987 with a view to obtaining a decision
under Article 85 (3) of the Treaty establishing the European Economic Community.

I dentity of the parties

1. ldentity of applicant

Full name and address, telephone, telex International Air Transport Association

a n d facsimile numbers, and brief | ATA Centre

o ot the undercaldh bﬁ(::)uﬁ; P.Q Box 672, Route de 1'Aéroport 33

rhe application. OM 1215 Ceneva 15 Airport, Switzerland
Tel: (41 22) 799 2525

For partnerships, sole traders or any other Fax: (41 22) 798 3553

unincorporated body trading under a
business name, give, also, the name,
forename(s) and address of the
proprictor(s) or parter(s).

Tel ex: 415586

Where an application is submitted on 188 Active and 128 Associate Mnbers of
behalf of some other person (or is | ATA listed in Annex | to this Application
submitted by more than one person) the

address and position of the
?f;?f;cmdve (or joi,ﬁ representarive) Proof of authority of | ATA to act on behal f
must be given, together with proof of his of its Membesis on file with the Conm ssion
authority to act. Where an application or
notification is submitted by or on behalf of
mor e than one per son they should appoint
a joint representative. (Article 2 (2)
and (3) of Commission Regulation »
No 4261/88).
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Identtty of any other parties

Full name and address and brief
description of any other parties C 0
rhe agreement, decision or concerted
pracuce (hereinafter referred to as ‘the
arrangements’).

State what steps have been taken to inform
these ocher parties of this application.

(This information is nor necessary in
respect of standard contracts which an
undertaking submitting the application
has concluded or intends to conclude with
a number of parries.)

not applicable

Purpose of this application
(see Compiementary Note)

(Please answer yes or
Nno to the guestions)

Areyou asking for negative clearance alone? (See Complementary Note — Section [V, No
end of first paragraph — for the consequence of such a request.)

Are you applying for negative clearance, and also applying for a decision under

Article 85 (3) in case the Commission does not grant negative clearance? Yes
Are you only applying for a decision under Article 85 (3) No
Would you be satisfied .with a comfort lerter? (See the end of Seetion VII of the Yes

Complementary Note).

The undersigned declare chat the information given above and in the . 8, pages annexed hereto is correct to the best of their
knowiedge and belief, thar all estimares are identified as such and ar e their best estimates of the underlying facts and thac all
the opinions expressed are sincere. They are aware of the provisions Of Ardcle 12 (1) (a) of Regulation (EEC) No 3975187
(see artached Complementary Note).

Place and date ...

Geneva, 12 August 1993

Pierre J. Jeanniot, OC

Director Ceneral

Write nothing in this margin



31.12. 88 Oficial Journal of the European Communities No L 376/17

COMMISSION Brusscls
OF THE
EUROPEAN COMMUNITIES

Directorate-General for Competition

To
The Director Gener al
International Air Transport Association
| ATA Centre
P.O Box 672, Route de lt'Aéroport 33
CH 1215 Ceneva 15 Airport, Switzerland

ACKNOWLEDGEMENT OF RECEIPT

(This form will be returned to the address inserted above if the fop half is completed in a single copy by the person lodging it)

Your application dated: 12 August 1993..

Inter-carrier consultations on passenger liability limts
concernlng ....................................................................................................................

Your reference: ......

Parties:

1. . 1ATA and its 126 _Menbers listed in Annex l.to the Application . ..
dated 12 August 1993

. . and others
{There is no need to name the other undertakings party to the arrangement)
(To be completed by the Commission.)
WS FECEIVEH ON: oo s sansssamamamsasasens v
and registered under No IV/AER/ s nees
Please quote the above number in all correspondence
Provisional address: Telephone: Telex: Telegraphic address:
200, rue de la Loi Direce line: US.... COMEU B 21877 COMEUR Brussels

B-1049 Brussels Telephone exchange: 235 1111




INTERNATIONAL AIR TRANSPORT ASSOCIATION - MEMBERSHIP

Annex |

216 Members (188 Active and 28 Associate) on 22nd July 1993

® Tariff Coordination Members (97)
** Non-voting Tariff Coordination Members

ACTIVE MEMBERS

Y ADA-Air

JP’  Adria Airways

EI* Aer Lingus p.l.c.

SU*  Aeroflot - Russian International Airlines
AR*  Aerolineas Argentinar

AM Aerovias de Mexico S.A. de C.V. (AEROMEXICO)
AV*  Aerovias Nacionales de Colombia S.A. (AVIANCA)
VE Aerovias Venezolanas S.A. (AVENSA)

ZL Affretair (PVT) Ltd.

RK*  Air Afrique

AH*  Ailr Algérie

uu Air Austral

BP Air Botswana Corporation

SB Air Caledonie International

AC*  Air Canada

AF" Air France

GN*  Air Gabon

IT=  Air Inter (Lignes Aériennes Intérieures)
M Air Jamaica Ltd.

VO Air Liberte S.A.

Fu Air Littoral

MD Air Madagascar

QM=  Air Malawi Ltd.

KM Air Malta Company Ltd.

cw Air Marshall Is1ands

NN Air Martinique

MK Air Mauritius

SW Air Namibia

NZ* Air New Zealand Ltd.

PX*  Air Niugini

FJ Air Pacific Ltd.

HM Air Seychelles Ltd.

TC* Air Tanzania Corporation

VK Air Tungaru Corporation

UK* Air U.K.

PS Air Ukraine International

NF Air Vanuatu

QC* Air Zaire

UM Air Zimbabwe Corporation

Al”  Air-India

uL AirLanka Ltd.

AS Alaska Airlines Inc.

AZ* Alitalia - Linee Aeree ltaliane S.p.A.
NH*  AIl Nippon Airways Co., Ltd.

LM ALM (Antillean Airlines)

DY*  ALYEMDA - Yemen Airlines

HP*  America West Airlines, Inc.

AA*  American Airlines Inc.

IwW AOM-Minerve S.A. d.b.a. AOM French Airlines
FG* Ariana Afghan Airlines Co. Ltd.

0S"  Austrian Airlines

A0 Aviacién y Comercio, S.A. (AVIACO)

LZ* Balkan Bulgarian Airlines

Tl
BG
VB
BU
BA*
BD
BC
1
lJYI
cp*
CX
OK™
MN

00
co
ou*
LX*
cy=*
DA
pL*
01
LH*
MS=
LY*
EK
cu*

PL
EU*

ov
ET!
RN
QY
NS
FM*
AY*
GA*
GT
GH*
GF

AG

1B*
FI*
IC*
IR*

LN

Baltic International Airlines

Biman Bangladesh Airlines

Birmingham European Airways Ltd.

Braathens S.A.F.E.

British Airways p.1l.c.

British Midland Airways Ltd.

Brymon Airways

Business Air Ltd.

Cameroon Airlines

Canadian Airlines International Ltd.

Cathay Pacific Airways Ltd.

Ceskoslovenske Aerolinie (CSA)

Commercial Airways (Pty.) Ltd. (COMAIR)

Compafiia Mexicana de Aviacidn S.A. de C.V.
(MEXICANA)

Conti-Flug

Continental Airlines Inc.

Croatia Airlines

Crossair

Cyprus Airways Ltd.

Dan-Air Services Ltd.

Delta Air Lines Inc.

Oeutsche BA Luftfahrtgesellschaft mbH

Oeutsche Lufthansa A.G. (LUFTHANSA)

Egyptair

El Al lIsrael Airlines Ltd.

Emirates

Empresa Consolidada Cubana de Aviacion
(CUBANA)

Empresa de Transporte Aéreo del Peru
(AEROPERU)

Empresa Ecuatoriana de Aviacién S_A.
(ECUATORIANA)

Estonian Air

Ethiopian Airlines Corporation

Euralair International

European Air Transport

Eurowings AG

Federal Express Corporation

Finnair Oy

Garuda Indonesia

GB Airways

Ghana Airways Corporation

Gulf Air Company G.S.C.

Hong Kong Dragon Airlines Ltd. (DRAGONAIR)

Hunting Cargo Airlines

IBERIA (Lineas Aéreas de Espafia S.A.)

Icelandair

Indian Airlines

Iran Air, The Airline of the Islamic
Republic of Iran

Iraqi Airways

Jamahiriya Libyan Arab Airlines

/2



J0
JL*
JY
U
KQ*
KL*
KE*
KU~
7Z
T™*
NG*
QL
uc
LA*
LR
PZ
TE
LB
LC
LT
LG*
DM

6E
MA®

JE

IG

ME”
Nx

w‘rl
KZ*
wt
OA*
PK"
PR"
PU*

LO*
PH*
NI*
Mz
SG
QF*
RO
AT*
BI
RJI*
zc
WR
FR
SN
Sv*
SK=
sQ
JZ
EY!
IE
HH
SAI

Japan Air System Co. Ltd.

Japan Airlines Co. Ltd.

Jersey European Airways

Jugoslovenski Aerotransport (JAT)

Kenya Airways Ltd.

KLM Royal Dutch Airlines

Korean Air

Kuwait Airways Corporation

Laker Airways (Bahamas) Ltd.

LAM - Linhas Aéreas de Mogambique

Lauda Air Luftfahrt AG

Lesotho Airways Corporation

LACECO S.A.

Linea Aérea Nacional-Chile S_A. (LAN-CHILE)

Lineas Aéreas Costarricenses S.A. (LACSA)

Lineas Aéreas Paraguayas - LAP

Lithuanian Airlines

Lloyd Aéreo Boliviano S.A. (LAD)

Loganair Ltd.

LTU - Lufttransport-Unternehmen GmbH & Co. KG.

Luxair

Maersk Air

Malaysian Airline System Berhad

Malmdé Aviation AD

MALEV - Hungarian Airlines Public Ltd. Co.
(MALEV p.1l.c.)

Manx Airlines Ltd.

Meridiana S.p.A.

Middle East Airlines Airliban (MEA)

Nationair Canada

Nigeria Airways Ltd.

Nippon Cargo Airlines (NCA)

Northwest Airlines Inc.

Olympic Airways, S.A.

Pakistan International Airlines Corp. (PIA)

Philippine Airlines Inc.

PLUNA - Primeras Linear Uruguayas de
Navegaci én Aérea

Polskie Linie Lotnicte (LOT)

Polynesian Airlines Ltd.

Portugalia S_A.

P.T. Herpati Nusantara Airlines

P.T. Sempati Air

Qantas Airways Ltd.

Romanian Air Transport S.a., TAROM

Royal Air Maroc

Royal Brunei Airlines

Royal Jordani an

Royal Swazi National Airways Corp. Ltd.

Royal Tongan Airlines

Ryanair Ltd.

SABENA

Saudi Arabian Airlines Corp. (SAUDIA)

Scandinavian Airlines System (SAS)

Singapore Airlines Ltd.

Skyways AR

Société Nouvelle Europe Aero Service

Solomon Airlines

Somali Airlines

South African Airways (SAA)

SD™
SR*
RB*
pT*

TA
TP*
13
6
FF

TL*
Tw=

TR*

GM
BW

TU*
TK"
UA'
5X

us

RG*
VA"

vp*
VvS*
Fv

Iy*
Qz~

Sudan Airways Company Ltd.
Swiss Air Transport Co. Ltd. (SWISSAIR)
Syrian Arab Airlines
TAAG - Linhas Aéreas de Angola
(ANGOLA AIRLINES)
TACA International Airlines S.A.
TAP - Air Portugal
TAT European Airlines
Thai Airways International Ltd.
Tower Air Inc.
Trans-Mediterranean Airways S_.A_.L. (TMA)
Trans World Airlines Inc. (TWA)
Transavia Holland B.V. d/b/a Transavia Airlir
Transbrasil S.A. Linhas Aéreas (Trans Brasil)
Transportes Aereos Ejecutivos S.A.
de C.V. (TAESA)
Trek Airways (Pty) Ltd. d.b.a Flitestar
Trinidad & Tobago (BWIA International)
Airways Corp.
Tunis Air
Turkish Airlines Inc.
United Airlines
United Parcel Service
USAir, Inc.
VARIG S.A. (Viagao Aérea Rio—-Grandense)
Venezolana Internacional de Aviacidn S.A.
(VIASA)
Viagao Aérea Sao Paulo“ S.A. (VASP)
Virgin Atlantic Ainays
Viva Air
YEHENIA Yemen Airways
Zambia Ai rways Corporation Ltd.
ZAS Airline of Egypt



" ASSOCIATE MEMBERS

HS Air North

VT Air Tahiti

AQ Aloha Airlines, Inc.

AN'" Ansett Australia

2Q Ansett New Zealand

AU Austral Lineas Aéreas S_A.
TN=** Australian Airlines Ltd.

YM Compass Airlines

EW Eastwest Airlines (Operations) Ltd.
45 East West Airlines

IH Falcon Aviation AB

YC Flight West Airlines Pty. Ltd.
ZL Hazelton Airlines

KD Kendell Airlines

TH LAR Transregional (Linhas Regionais S.A.)
LF Linjeflyg AD

DwW Lufthansa CityLine GmbH

NM Mount Cook Airlines

2w Pacific Midland Airlines Ltd.
FA Safair Freighters (Pty.) Ltd.
Sp SATA Air Acores

6J Southeast European Airlines

Pl Sunflower Airlines Ltd.

OF Sunstate Airlines (Q1d) Pty. Ltd.

JQ Trans-Jamaican Airlines Ltd.

RL Ulttair, Inc. d.b.a. Airline of the
Americas

PF Vayudoot Ltd.
WF Wideroe Flyveselrkap A/S




Annex |l

Further Information

1. Brief deseription of the intended activity

1.1 In October 1992, the EC Commission sent a consultation paper to
interested parties, including IATA, inviting airline views and
comments on possible Community regulatory action to improve and
harmonise for aircraft accidents the airline liability limits
for death or personal injury of passengers (Warsaw Convention).

1.2 In the comments which were submitted to the Commission, IATA
acknowledged the need for increased liability limits, which
currently are too low for industrialised countries in respect
of death or personal injury of passengers in aircraft
accidents. Nevertheless, IATA Member carriers remain committed
to the Warsaw Convention instruments, in the framework of which
a permanent solution should be sought.

1.3 In the meantime, and as a result of discussions within the
industry as well as with governments, Member carriers of IATA
believe that inter-carrier discussions should be held in order
to consider the possibility of reaching inter-carrier agreement
on voluntary higher liability limits by way of special
contracts in the sense of Article 22 of the Warsaw Convention.

1.4 It is considered that such inter-carrier discussions, which
could be held under the auspices of IATA and which would be
open to all interested Member carriers on a worldwide basis,
would, i f successful, address an important concern of the
travelling public, governmental authorities as well as of the
industry itself, namely to achieve an adequate increase of
liability limits in the near future, while retaining the
possibility of formal amendment of the Warsaw system by
governmental action in the medium term.

2. Market

- not applicable.

3. Full il f th arties

3.1 IATA is a trade association composed of 188 Active and 28
Associate Members, which are listed in Annex | to this
application. While the Active Members operate international
scheduled services, the Associate Members operate domestic
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scheduled services. Despite a significant increase in recent
years in the number of Member airlines that are privately-owned
in whole or in part, it is still the case that a majority of
Members are wholly or partly-owned by governments, including
those of member States of the European Community. Details on
ownership of each Member can be provided upon request.

4. Full details of the arrangements

4.1 The Warsaw Convention of 1929 (Convention for the Unification

4.2

4.3

of Certain Rules Relating to International Carriage by Air,
LNTS Volume 137, page 11) provides in its Article 22 that the
liability of the air carrier for injury or death of a passenger
iIs limited to 125,000 Poincaré gold francs, which is equivalent
to approximately 8,300 USD. This limitation was raised in the
so-called Hague Protocol of 1955 to the sum of 250,000 Poincaré
gold francs, equivalent to approximately 16,600 USD. However,
the Hague Protocol has not been ratified by the same number of
States which had signed and ratified the Warsaw Convention.
Important aviation nations, such as the United States, have
remained party to the original Warsaw Convention only.
Subsequent attempts to raise the liability limit in order to
keep in step with inflation, while maintaining wmiformity among
States, have failed: the Guatemala City Protocol of 1971 has
remained a dead letter, the Montreal Protocols Nos. 3 and 4,
signed in 1975, have been the subject of on-going efforts to
achieve the necessary number of ratifications throughout the
1980's up to the present day. In particular, the United States
Senate continues to have this matter on its agenda, with
presently unclear prospects as to whether the required
two-thirds majority in the Senate can be achieved.

The delay in U.S. action to ratify to Montreal Protocols Nos. 3
and 4 to the Warsaw Convention has effectively delayed
ratification action also in other countries including major
aviation partners of the United States. As a result, various
parties have considered alternative action to achieve an
adequate update of passenger liability limits. For example, in
1992, Japanese air carriers have proceeded to modify their
tariffs and conditions of carriage to implement a new special
contract under Article 22 of the Warsaw Convention, after
having applied for and obtained governmental approval. The new
special contract provides for strict but limited liability up
to 100,000 sprRs and thereafter for unlimited liability on the
basis of presumed, but rebuttable fault.

The Japanese carrier agreement is not the first precedent of
this type. AIll major international air carriers operating to
and from the United States agreed in the so-called Montreal
Agreement of 1966 (CAB Agreement 18900) by way of a special
contract under Article 22 of the Warsaw Convention to
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voluntarily raise applicable liability limits to 75,000 USD for
passenger injury and death. Further, the carriers agreed not
to avail themselves of the defense of non-negligence under
Article 20, paragraph 1 of the Warsaw Convention for claims
within the Montreal Agreement limit.

4.4 This Agreement was prepared and finalised with the approval of
the U.S. authorities, including the competent antitrust
authorities, and was thereafter made a requirement for each
international air carrier serving the United States in order to
obtain a license from the U.S. authorities.

4.5 Although at that time the Montreal Agreement was intended to be
an interim measure pending negotiation and U.S. ratification of
the amendments to the Warsaw Convention, which were later
included in the Montreal Protocols of 1975, the Agreement has
effectively continued to be in force due to the failure of
subsequent efforts to update the Warsaw system. The Montreal
‘Agreement continues to operate under the grant of antitrust
immunity from the former Civil Aeronautics Board (CAB), now the
U.S. Department of Transportation (DOT).

4.6 The international airline community has supported strongly all
efforts to obtain ratification of the Montreal Protocols, and
has actively assisted in the prepdration of a Supplemental
Compensation Plan which the U.S. has proposed as a condition of
its ratification of the Protocols. The Plan, which is
generally consistent with Article 35a of the Convention as it
would be amended by the Montreal Protocols, gives each
Contracting State the right to provide compensation for its own
passengers in accordance with its own economic standards over
and above of the carriers* limit of liability under the
Convention.

4.7 As IATA has indicated in its comments on the Consultation Paper
of the EC Commission, mentioned above, there is general
consensus that the limits of liability incorporated in the
Warsaw system are seriously out of date. There also seems to
be now a consensus that the Warsaw system should be preserved
as an appropriate framework for the settlement of claims
arising from airline accidents. However, further delay in
government action on the ratification of the Protocols has
prompted the airline community to consider the solution of a
voluntary interim agreement on higher limits, possibly along
the lines of the Montreal Agreement of 1966, either by
modifying its geographical scope and the amounts of its
liability limits, or by way of a new agreement. Asan
alternative, combination of the above with a supplemental
system under Article 35a of the Convention could also be
considered.
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4.8 As explained above, since the framework of liability limits
already exists, the principal purpose of the notified
discussions is to raise such limitations. In view of this
fact, carriers which decide to participate in the notified
discussions will, if such discussions are successful, be less
restricted in their ability to compensate airline accident
victims than at present. Furthermore, it should be emphasised
that airline participation in the notified discussions will be
entirely voluntary.

5. Reasons for negative clearance

5.1 It is submitted that inter-carrier discussions on passenger
liability limits would have no restrictive effects on
competition within the common market in the sense of Article
85, paragraph 1 of the Treaty of Rome. As explained above, the
mainobjective would be to raise the liability limits and
therefore to ease presently existing restrictions.

Furthermore, the discussions deal with a subject which does not
constitute a commercial factor in the services which airlines
provide for their passengers. Carriers do not compete on the
basis of passenger liability limits and passengers do not make
a choice in the airline on which they wish to fly on'the
grounds of the passenger liability limit. Finally, it must be
emphasised that the notified discussions will not extend beyond
the subject matter described above.

5.2 The mnature and the subject of the notified inter-carrier
discussions is therefore not capable of producing effects which
may prevent, restrict or distort competition within the common
market to any appreciable extent.

5.3 It is further submitted that in any event, in view of the
above, the notified discussions will not affect trade between
Member States to any appreciable extent.

6. Reasons for exemption under Article 85. paragraph 3

6.1 The principal objective of inter-carrier discussions on
passenger liability limits would be to achieve an appropriate
increase in such liability limits for the benefit of victims of
airline accidents. Consistent with the desire of the industry
to achieve an updated system which would allow the rapid and
fair compensation of air accident victims, inter-carrier
discussions would also consider possible mechanisms to achieve
those objectives. It is therefore submitted that such
inter-carrier discussions would contribute to improving the
distribution of the air transport product.
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6.2 Such discussions would also allow consumers a fair share of the
resulting benefit. Since the object of the discussions is to
increase passenger liability limits to the obvious benefit of
consumers, this requirement is certainly met.

6.3 It is clear that such discussions would not impose on the
parties concerned restrictions which are not indispensable to
the attainment of these objectives, since participation would
be voluntary, and participants would be free to seek individual
solutions if they so wish. Moreover, as stated above, the
discussions will be limited to the subject of passenger
liability limits and the mechanisms necessary to achieve rapid
and fair compensation of air accident victims.

6.4 It would also appear obvious that the notified discussions
would not afford the parties the possibility of eliminating
competition in respect of a substantial part of the air
transport market in question.

Other ormatio

7.1 A similar application for authority to hold inter-carrier
discussions will also shortly be filed with the responsible
U.S. antitrust authorities, the Department of Transportation

(DOT).

7.2 Furthermore, an exchange of correspondence between
Mr. John Temple Lang, Directorate General for Competition, EC
Commission and Mr. Pierre Jeanniot, IATA Director General took
place on 25 June and 02 July 1993. In his letter, Mr. Temple
Lang gave IATA assurances that an application for inter-carrier
discussions would be considered expeditiously.

7.3 We are at your disposal to provide any further information you
might request.
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ATTACHMENT C

—

COMMISSION .
OF THE EURCPEAN Brussels,
COMMUNITIES

€

Iv-D-3

International Air Transport Association
Attn. Mr Pierre J. Jeanmiot,
Director general
Route de I’ Adroport 33
B.P. 672
CH - 1215 Gendve 15 Agoport

Dear Sir,

Re: Case [V/34829 . ,
Discussions on sirline Hability limitz for death or personal injury of passengers.

1 refer to your leeter dated 13 August 1993 and the enclosed form AER, by which you epplied
huydwdammmmﬁmmmmdmmmmﬂmmw
liability limits. .

1 should first advise you that, since the subject-matter of the application is not directly related
t0 the provision of air transport services but extends to the ancillary area of lisbility for the
provision of such services, and in accordarce with Article 3(8) of Regulation No 4261/88,
it appears appropriate 0 examing your spplication on the basis of Regulation No 17 rather
thes Regulstion No 3975/87. leiﬂullﬂxtUM\reunmmot'your

) but merely modifies the procedures w be followed. In particular, wnder Regulation
No 17 there is no need t0 publish a summary of your spplication and invite connents from
third parties. I trust this re~qualification of your spplicstion mests with your approval. -

On the basis of the information provided in your spplicstion, we have now completed s
prolimingry examination of this case. This assessment bas not revealed the sxistence of any
grounds under Article 85(1) for further action on the part of the Commiswion in respect of
the subject-matter of the application.

That view is wmken particularly on accouat of the fact thaz discussions oo Liability are unlikely
to have a significant impect on competition {n air ransport marksts, and in coasideration of
the temporary nawre of any inter-carrier agreement on Hahility pending amendment of the
Wammaw Coavention. It is aiso uaderstood that participstion ia the discussions is voluntary
and that the outcome of the discussions will not be binding oo perticipants.

IATA 9/24/93

Provisional sddress: Pue 06 la Lal 300 « B-1040 Brussels - lum « T-n-dmmﬂ ..... wiophons eushange 836 11 11
Tuiex COMEU 8 L1077 - Tolagraphis asvress COMEUA b .




2
1 should be grateful if yuu conld kesp us informed of progress made during those discussions.
You have indicated that you can agree 1o the spplication under considerstion being dealt with
by means of a comfort letics. The file will thus be closed. However, the case could be
reconsidered if the factual or legal situstion uadergoes substantial changes. Natunlly, any

reopening of the file would be without prejudics to the lega! cousequences of the spplication,
mmummmqmmwmbymumdmmm

C.A« ,(-

Jobn Tunph Lng

\'
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